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IN   THE    COMMON   PLEAS. 


MICHAELMAS  TERM,  4  VICTORIJE. 


THE  JUDGES  WHO  SAT  IN  BANC  DURING  THIS  TERM  WERE— 
TINDAL,  C.  J.f  BOSANQUET,  J.,  COLTMAN,  J.,  AND  MAULE,  J. 


1840. 

Legge  V.  Boyd.  Wedne»day, 

Y^y  Nov.  26th. 

1  HIS  was  an  action  upon  the  case  brought  against  the  in  an  action 
collector  of  customs  for  the  port  of  London  for  refusing  fendant,  the 
to  sign  a  bill  of  entry  of  certain  tobacco,  to  enable  the  t^^^^fol^thc  "*" 
plaintiff  to  obtain  it  upon  payment  of  the  lesser  duty  of  pot  of  London, 

for  an  act  done 

5/.  per  cent,  upon  the  value,  under  the  3  &  4  Will.  4,  c.  52,  by  him  in  ti^ 
s.  50,  and  8  &  4  WiU.  4,  c.  56,  Sched. ''  Inwards/^  (1)         Su^ScJc'i't 
The  tobacco  in  question  had  been  oririnally  imported  ci>«nberi,  upon 

*  o  •'         »^  an  application 

into  the  port  of  London,  whence  it  was  re-shipped  for  bythedefend- 
Londonderry.    In  the  course  of  her  voyage  thither  the  piead  certain 
vessel  on  board  of  which  the  tobacco  was  shipped  received  [n*aJ^\tion\T 
so  much  damage  from  an  accidental  collision  with  another  the  plea  of  the 

./.J  general  issue 

vessel,  that  she  became  unmanageable,  and  drifted  upon  given  him  by 
the  coast  of  Devonshire,  and  was  wrecked.    The  tobacco  ano"der'subrect 
was  taken  out  by  salvors,  and  housed,  and  was  afterwards  *J  *  condition 

^  '  ^  that  the  defend- 

ant should 
strike  out  the  words  '*by  statute"  on  the  first  plea: — The  Court  refused  to  expunge  the  con- 
ditional words. 

(1)  The  50th  section  of  the  3  &  into  the  United  Kingdom  or  into 

4  WiU.  4,  c.  52,  enacts,  "  that  all  the  Isle  of  Man,  shall  at  all  times 

foreign  goods  derelict,  jetsam,  flot-  be  subject  to  the  same  duties  as 

sam,  and  wreck,  brought  or  coming  goods  of  the  like  kind  imported 

VOL.  II.  B 
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Second  vount. 
FHiimiflrthe 
*•  owner  of  cer- 
tain tobacco, 


sold  to  the  plaintifiF,  who  claimed  to  be  entitled  to  enter  it 
upon  payment  of  the  lesser  duty  above  mentioned,  on  the 
ground  of  its  Being  "  wreck ^^  within  the  meaning  of  the 
50th  section  of  the  3  &  4  Will.  4,  c.  52  (2).  This  claim 
was  resisted  by  the  defendant,  on  the  ground  that  the  to- 
bacco was  not  " wrecked  upon  importation"  which  alone 
*  was  considered  by  the  commissioners  to  fall  within  the 
statute. 

The  declaration  originally  consisted  only  of  a  count  in 
trover  for  twenty-five  hogsheads,  three  bags,  and  two  mats 
of  tobacco.  To  this  the  plaintiff  obtained  leave  [see  8  Scott, 
502]  to  add  a  count  in  case,  as  follows : — ^Whereas  the 
plaintiff,  to  wit,  on  the  10th  August,  1836,  was  the  o\mer 
and  lawfully  entitled  to  the  possession  of  certain  goods, 
that  is  to  say,  twenty-five  hogsheads  of  tobacco,  three  bags 
of  tobacco,  and  two  mats  of  tobacco,  of  great  value,  to 
wit,  of  the  value  of  10,000/.,  and  which  said  tobacco  was 


into  the  United  Kingdom  respect- 
ively are  subject  to;'*  "  Provided 
that  all  such  goods  as  cannot  be 
sold  for  the  amount  of  duty  due 
thereon  shall  be  delivered  over  to 
tlie  lord  of  the  manor  or  other  per- 
son entitled  to  receive  the  same, 
and  shall  be  deemed  to  be  unenu- 
merated  goods,  and  shall  be  liable 
to  and  be  charged  with  duty  ac- 
cordingly." 

And  by  the  schedule  of  Duties 
of  Customs  "  Inwards,"  in  the  3  &  4 
Will.  4,  c.  56,  a  duty  of  5/.  for 
every  100/.  of  the  value  is  imposed 
upon — "  Goods,  wares,  and  mer- 
chandize, not  being  either  in  part 
or  wholly  manufactured,  and  not 
being  enumerated  or  described,  nor 
otherwise  charged  with  duty,  and 
not  prohibited  to  be  imported  or 
used  in  Great  Breat  Britain  or  Ire- 
land." 

(2)  See  the  case  of  Barry  v.  Ar- 


naud,  2  P.  &  D.  633,  10  Ad.  & 
£.  646,  where  it  was  held,  under 
this  clause,  that  the  word  "wreck" 
was  not  to  be  construed  in  the  li- 
mited sense  of  goods  forfeited  for 
want  of  due  claim  by  the  owner; 
and  that  foreign  goods  which,  after 
they  had  been  imported  into  tliis 
country,  warehoused,  and  entered 
for  exportation  to  Antwerp,  were 
shipped  and  consigned  thither,  and, 
the  ship  having  gone  to  pieces  at 
the  commencement  of  the  voyage, 
wefe  thrown  on  the  English  coast, 
were  "  wreck"  within  the  meaning 
of  the  clause,  although  claimed 
within  a  year  and  a  day  by  the 
owner,  and  never  in  any  other 
hands;  and  that,  as  they  could  not 
be  sold  for  the  amount  of  duty  pay- 
able thereon,  they  were  also  within 
the  proviso,  and  not  liable  to  any 
higher  duty  than  that  on  unenume- 
rated  goods. 


•  ». 


•  ' 


MICHAELMAS  TERM^    4  VICTORIA. 

then  in  a  certain  warehouse  subject  to  the  payment  of  the 
duties  of  customs  thereon  to  his  late  majesty  King  Wil- 
ham  the  Fourth^  and  subject  also  to  the  control  and  directum        ^^^^ 

■ 

of  the  defendant,  he  then  being  the  collector  of  the  customs  at  then- in  a  cer- 
the  port  of  London ;  and  whereas  also  the  plaintiflf,  to  wit,  ^Ijjyjl!']?**^'*' 
on  the  day  and  year  aforesaid,  produced  and  tendered  and  control  and  di- 
offered  to  the  defendant,  he  then  being  the  collector  of  the  defendant  at 
said  customs  as  aforesaid,  a  bill  of  the  entry  of  the  said  ^i^J]**^^*** 
goods,  written  and  arranged  in  such  manner  and  form,  and  Tender  of  bill 
expressing  and  containing  therein  the  several  matters  and  Ji™|I2r/"nd 
particulars  required  by  the  statute  in  such  case  made  and  ott^r  to  paj  tiie 

,  proper  duty*      i 

provided  to  be  expressed  and  contained  therein,  by  the 
collector  of  the  customs  in  that  behalf,  and  then  offered 
to  pay  doum  to  the  defendant,  he  being  such  collector  as 
aforesaid,  and  the  proper  officer  to  receive  the  same  in  that 
behalf,  the  sum  of  261/.  Is.  6d.,  being  the  duties  of  customs 
and  charges  which  were  payable  upon  the  said  goods  which 
were  so  mentioned  in  such  entry,  and  then  also  produced 
and  tendered  and  offered  to  the  defendant  two  duplicates 
of  the  said  bill,  and  offered  to  deliver  to  him  such  number 
of  the  said  duplicates  as  he  and  the  controller  of  the 
customs  of  the  said  port  of  London  required,  in  such  form 
and  such  manner  as  by  the  statute  and  by  the  said  collec- 
tor and  controller  was  directed  and  required,  and  then 
requested  the  defendant  to  sign  such  bill,  in  order  that 
the  same  might  be  transmitted  to  the  proper  officer  or 
person  in  that  behalf  as  the  warrant  for  the  delivery  of 
such  goods,  and  to  enable  him  the  plaintiff  to  receive  pos- 
session of  the  same,  and  then  also  requested  and  required 
the  defendant  that  he  should  cause  the  said  goods  to  be 
delivered  to  him  the  plaintiff;  whereupon  it  then  became  Averment  that 
and  was  the  duty  of  the  defendant  to  have  accepted  and  feJdant's^duty 
received  from  the  plaintiff  the  said  duties  and  charges  ^f^mr^L**'" 
aforesaid,  and  to  have  signed  the  said  bill,  and  to  have 
enabled  him  the  plaintiff  to  make  use  of  the  same  for  the 
purpose  of  obtaining  the  delivery  and  possession  of  the  said 
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1840.         goods^  and  to  have  caused  the  said  goods  to  be  delivered 

Legge        to  him  the  plaintiff:  yet  the  defendant^  not  regarding  his 

BoYiK        ^^^  duty,  did  not  nor  would,  when  the  said  duties  and 

Breach--rt-'   '  charges  aforesaid  were  so  tendered  to  him  as  aforesaid,  re- 

tSrlum'iS^^   ceive  the  said  duties  and  charges  so  tendered  to  him,  or 

dered  and  to       either  of  them,  or  any  part  thereof,  but  wholly  refused  so 

sign  the  biU  of  ^  ^  ... 

entry,  '  to  do  j  and  then  also  wholly  refused  to  sign  the  said  bill, 
or  to  cause  the  although  requested  to  do  so  as  aforesaid ;  and  then  also 
deiimed.  wholly  refused  to  cause  the  said  goods  to  be  delivered 
General  aiiega-  to  the  plaintiff;  by  means  whereof  the  plaintiff  had  been 
loap       age.    ^^^  ^^  wholly  hindered  from  obtaining  the  delivery  and 

possession  of  his  said  goods,  and  was  also  put  to  great 
trouble  and  inconvenience,  and  also  to  great  charges  and 
expenses,  to  wit,  the  sum  of  50/.,  in  and  about  the  en- 
deavouring to  obtain  the  possession  and  delivery  of  the 
said  goods ;  and  the  plaintiff  was  thereby  also  hindered 
and  prevented  from  selling  and  disposing  of  the  said  goods 
to  a  great  advantage,  as  he  should  and  might  have  done, 
and  thereby  sustained  a  great  loss,  to  wit,  to  the  extent  of 
5,000/. ;  and  was  thereby  also  deprived  of  great  gains  and 
profits,  to  wit,  to  the  extent  of  5,000/.,  which  should  and 
might  and  otherwise  would  have  arisen  and  accrued  to 
him,  had  the  said  duties  and  charges  been  received  and 
the  said  bill  signed,  and  the  defendant  caused  the  said 
goods  to  be  delivered  to  him  as  aforesaid:  To  the  plain- 
tiff's damage  of  5,000/.,  and  therefore  he  brings  his 
suit,  &c. 

The  defence  was  conducted  by  the  Solicitor  of  the  Cus- 
toms, who  applied  to  Mr.  Justice  Erskine  at  Chambers  for 
leave  (under  the  statute  4  Anne,  c.  16,  s.  4)  to  plead,  in 
addition  to  the  general  issue  given  by  the  3  &  4  Will.  4, 
Special  pleas,     c.  53,  s.  107,  the  following  special  pleas — That  the  tobacco 

was  not  subject  to  the  control  and  direction  of  the  defend- 
ant— That  the  defendant  was  not  the  collector  of  the  Cus- 
toms— That  it  was  not  the  defendant's  duty  to  accept  the 
duties  and  charges,  nor  to  sign  the  bill  and  enable  the 
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plaintiff  w.make  use  of  the  same/ and  to  cause  the  tobacca 
to  be  deHteied — ^That  the  tobacco  had  been  warehoused 
in  London,  and  in  the  erent  of  being  entered  for  home 
use  was  liable  to  a  duty  of  Si.  per  pounds  and  cleared  for 
remoYal  to  Londonderry,  and  laden  on.  board  the  Sarah, 
by  the  owners ;  that^  while  she  was  sailing  with  the  tobacco 
on  board,  she  was  struck  by  another  vessel ;  that  the  mas- 
ter and  crew  left  her,  and  made  fresh  pursuit,  and  regained 
her;  that  the  tobacco  was  put  on  shore  and  lodged  in  a 
warehouse,  and  while  there,  sold  by  the  owners  to  the 
plaintiff;  and  that  the  plaintiff  entered  it  for  home  use, 
whereon  a  larger  duty  than  was  offered  became  due,  viz. 
3^.  per  pound — ^That  no  due  notice  of  action  was  given; 
and — That  the  action  was  not  brought  within  the  time 
limited  by  the  statute. 

The  learned  judge  refused  to  allow  the  defendant  to 
plead  the  special  pleas,  unless  he  would  consent  to  strike 
out  the  words  ^'by  statute^^  on  the  margin  of  the  general 
issue.     The  following  order  was  accordingly  made  : — 

'*  Upon  hearing  counsel  on  both  sides,  and  the  attomies  Order  of  Era- 
or  agents  on  both  sides,  I  do  order  that  the  Master  be  at        '  ' 
liberty  to  draw  up  a  rule  for  the  defendant  to  plead  the 
several  matters  specified  in  the  abstract  hereto  annexed, 
the  defendant  striking  out '  by  statute'  on  the  first  plea" 

The  Solicitor-General,  on  a  former  day  in  this  term, 
moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  above  order  should  not  be  amended,  by  expunging  the 
words  ''the  defendant  striking  out  '  by  statute'  on  the  first 
plea.'* — He  submitted  that  the  several  statutes  allowing 
defendants  to  plead  the  general  issue  and  give  the  special 
matter  in  evidence,  intended  to  give  them  a  boon,  which 
it  was  not  competent  to  the  judges  by  rule  of  court  to  de- 
prive them  of.  [Bosanquet,  J. — A  case  very  similar  to 
this  came  before  me  during  the  last  Circuit.  I  at  first  re- 
fused to  allow  a  second  plea  to  be  pleaded  together  with 
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the  general  issue  ''by  statute."  But^  some  reason  haiing 
been  given  for  its  being  allowed,  I  did  so.]  A  rule  nisi 
haTing  been  granted — 

Channell,  Serjeant,  now  shewed  cause. — By  the  rule  of 
Hilary  Term,  4  WilL  4,  I.  3,  it  is  ordered,  that  ''pleas, 
avowries,  and  cognisanoes  founded  on  one  and  the  same 
principal  matter,  but  varied  in  statement,  description,  or 
circumstances  only,  are  not  to  be  allowed."  The  defen- 
dant here  seeks  to  plead  several  special  pleas  merely  vary- 
ing in  statement  the  defence  which  the  statute  gives  him 
imder  the  first  plea.  This  he  cannot  do.  In  Xeaie  v. 
M'Kenzie,  1  C.  3^1.  &  R.  61,  2  Dowl.  702,  it  was  expressly 
determined,  that,  where  a  defendant  may  by  statute  give 
matter  of  justification  in  evidence  imder  the  general  issue, 
he  cannot  be  permitted  to  plead  the  general  issue  and 
also  a  special  plea  of  justification.  There,  to  a  declaration 
in  trespass  for  breaking  and  entering  the  dweUing-house, 
and  seizing  and  detaining  the  goods  of  the  plaintiff,  the  de- 
fendant sought,  in  addition  to  the  general  issue,  under 
which,  by  the  statute  11  Geo.  2,  c.  19,  s.  21,  he  was  enti- 
tled to  give  all  the  special  matter  in  evidence,  to  plead  a 
justification  for  entering  the  house  as  landlord,  to  seize  the 
goods  as  a  distress  for  rent  in  arrear :  and  Lord  Lynd- 
hurst,  C.  B.,  said — "You  must  make  your  election.  K 
you  plead  the  plea  of  the  general  issue  given  to  you  by  the 
statute,  you  must  take  it  with  all  its  inconveniences.  We 
have  been  obliged  by  the  statute  (3)  to  except  from  the 
operation  of  the  new  rules  cases  in  which  the  right  of 
pleading  the  general  issue  is  given  to  parties  by  statute. 
It  has  been  said  that  the  defendant  was  entitled  to  these 
two  pleas  before  the  new  rules,  and  that  the  new  rules 
make  no  difference :  but  he  was  not  so  entitled  without 
the  leave  of  the  court,  which  has  always  had  the  power  of 

(3)  3  &4  Will. 4,  C.42,  s.  1. 
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limiting  the  party  to  the  general  issue  if  they  think  fit/'        1840. 
So^  in  Fisher  v..  The  Thames  Junction  Railway  Company j 
5  Dowl.  773,  in  case  for  an  injury  to  the  plaintifi's  rever- 
sionary interest,  the  court  refused  to  allow  the  defendants 

« 

(a  company  incorporated  under  an  act  of  parliament  which 
enabled  them  to  plead  ffae  general  issue  and  give  in  evi- 
dence  the  special  matters,)  to  plead,  in  addition  to  the 
general  issue,  special  pleas  denying  that  the  plaintiff  was 
possessed  of  the  reversion,  and  that  the  person  stated  in 
the  declaration  to  be  tenant  was  so.  And  Lord  Abinger, 
C.  B.,  said — "  The  new  rules  have  not  deprived  the  party 
of  the  general  issue,  where  it  is  given  by  statute,  and  before 
the  new  rules  these  pleas  could  not  have  been  pleaded  (4). 
You  may  make  an  election  to  plead  the  general  issue  or 
the  special  matters/'  And  Alderson,  B. — "This  seems 
to  be  the  precise  case  of  Necde  v.  M'Kenzie,  and  that  the 
general  issue  would  put  these  matters  in  issue.  If  special 
pleas  were  allowed  together  with  the  general  issue  given 
by  statute,  it  would  deceive  the  plaintiff,  who  supposes 
that  the  defendant  means  to  rely  on  the  matters  specially 
pleaded,  and  not  to  give  others  in  evidence  under  the  ge- 
neral issue/'  After  these  two  decisions,  came  the  rule  of 
Trinity  Term,  1  Vict.,  which  provides,  "  that,  in  every 
case  in  which  a  defendant  shall  plead  the  general  issue, 
intending  to  give  the  special  matter  in  evidence,  by  vir- 
tue of  an  act  of  parliament,  he  shall  insert  in  the  mar- 
gin of  the  plea  the  words  '  by  statute,^  otherwise  such 
plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of 
any  act  of  parliament :  and  such  memorandum  shall  be 
inserted  in  the  margin  of  the  issue  and  of  the  Nisi  Prius 
record.''  The  real  question  here  is,  whether  there  is  any 
thing  in  that  rule  to  prevent  the  application  of  the  prin- 
ciple established  by  these  two  cases  to  the  present.  The 
motion  for  leave  to  plead  several  matters  is  addressed  to 

(4)  That  is,  without  leave  of  the  court  or  a  judge. 
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the  discretion  of  the  court;  and^  in  allowing  it^  it  is  per- 
fectly competent  to  them  to  impose  terms. 

The  SoUcUor-General,  and  Ellis,  in  support  of  the  rule. — 
The  right  to  plead  the  general  issue  as  a  statutory  plea  is 
expressly  reserved  by  the  8  &  4  Will.  4,  c.  42,  s.  1,  the 
authority  under  which  the  judges  made  the  late  alterations 
in  the  mode  of  pleading  in  the  superior  courts :  for,  by 
that  section  it  is  provided  ''that  no  such  rule  or  order  shall 
have  the  effect  of  depriving  any  person  of  the  power  of 
pleading  the  general  issue,  and  of  giving  the  special  mat- 
ter in  evidence,  in  any  case  wherein  he  now  is  or  hereafter 
shall  be  entitled  so  to  do  by  virtue  of  any  act  of  parliament 
now  or  hereafter  to  be  in  force.''  Wherever  the  rules  made 
under  that  statute  exceed  the  authority  given  by  it,  they  are 
utterly  void.  It  was  not  the  intention  of  this  statute,  nor 
of  the  statute  of  Anne,  that  the  judges  should  have  power 
to  deprive  a  defendant  of  the  right  of  pleading  a  special 
plea  fairly  and  properly  raising  the  defence,  except  at  the 
price  of  giving  up  a  statutable  privilege.  And  here,  the 
defendant,  who  is  a  public  officer,  acting  in  a  matter  which 
concerns  the  public  interest,  has  no  right  to  relinquish  a 
mode  of  defence  to  which  he  is  by  statute  entitled :  nor  is 
it  fit  that  the  new  rules  should  be  construed  to  have  by  im- 
plication that  effect.  Neale  v.  M^Kemie,  1 C.  M.  &  B.  61, 
2  Dowl.  702,  and  Fisher  v.  The  Thames  Junction  Railway 
Company y  5  Dowl.  773,  both  occurred  before  the  making  of 
the  rule  of  Trinity  Term,  1  Vict.,  and  therefore  can  afford 
no  safe  guide  upon  the  present  occasion.  It  was  probably 
with  some  such  view  as  that  suggested  by  Mr.  Baron 
Alderson  in  the  last-mentioned  case  that  that  rule  was 
made. 

TiNDAL,  C.  J. — If  this  had  been  res  integra,  I  confess  I 
should  have  felt  considerable  doubt  whether  the  special 
pleas  sought  to  be  put  upon  the  record,  in  addition  to  the 
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plea  of  not  guilty  according  to  the  statute^  had  fallen  1840. 
within  the  rules  of  court  which  regulate  the  putting 
upon  the  record  different  pleas ;  because  the  object  of  the 
rules  very  much  was  to  prevent  the  lengthening  the  record 
by  putting  upon  it  various  pleas  differing  only  in  state- 
ment or  circumstances.  But  this  is  virtually  a  motion 
under  the  statute  of  Anne ;  and  we  must  consider  how 
that  statute^  authorizing  different  pleas  to  be  put  upon 
the  record  by  a  defendant^  has  been  dealt  with  by  the 
courts  since  the  new  rules.  The  case  of  Neale  v.  M'Kenzie 
seems  to  be  in  point  to  shew,  that,  if  parties  think  fit  to 
avail  themselves  of  the  advantages  of  pleading  the  genei^ 
issue,  with  liberty  to  give  the  special  matters  in  evidence, 
the  course  has  been  not  to  allow  them  also  to  plead  the 
special  matters.  That  was  a  case  where  the  defendant 
sought  to  plead  the  general  issue,  under  the  11  Greo.  2, 
c.  19,  s.  21,  and  also  a  special  plea  of  justification.  The 
court  refused  to  allow  it,  saying  the  defendant  must  make 
his  election.  I  do  not  feel  embarrassed  by  the  observation 
that  this  case  occurred  before  the  late  rule,  requiring  the 
words  ''  by  statute  ^'  to  be  put  in  the  margin  of  every  plea 
of  the  general  issue  pleaded  by  virtue  of  an  act  of  parlia- 
ment. It  comes  back  to  the  sound  construction  of  the 
statute  of  Anne.  It  seems  to  me  that  the  defendant,  if 
he  chooses  to  avail  himself  of  the  great  advantage  of 
pleading  the  general  issue  as  a  statutable  plea,  ought  not 
also  to  be  permitted  to  plead  the  special  matters. 

CoLTMAN,  J. — I  agree  in  the  view  just  stated  by  my 
Lord  Chief  Justice.  Before  the  statute  of  Anne,  inconve- 
nience was  occasionally  felt  by  parties  being  confined  to  a 
single  plea,  by  which  the  merits  of  the  case  were  some- 
times not  finally  decided.  The  statute  of  James  (5)  and 
other  statutes  gave  the  power  to  plead  the  general  issue ; 

(5)  7  Jac.  ly  c.  5 ;  enlarged  and  made  perpetual  by  21  Jac.  1,  c.  12. 
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1840.  bat  no  other  issue  could  be  joined.  Then  came  the  statute 
of  Anne,  the  object  of  which  was  to  allow  a  defendant  to 
put  various  defences  upon  the  record ;  but,  at  the  same 
time,  where  he  had  a  full  defence  given  him  under  a 
statute,  it  was  not  intended  that  he  should  be  allowed  to 
plead  also  special  pleas,  lengthening  the  record  unneces- 
sarily. Undoubtedly,  under  the  statute  of  Anne,  a  mis- 
chievous practice  grew  up  of  allowing  an  infinite  variety  of 
pleas.  That  practice  has  been  thought  in  later  times  to 
have  been  founded  upon  an  erroneous  policy.  And,  since 
the  new  rules,  where  there  is  a  plea  giving  the  defendant 
every  means  of  defence,  the  courts  have  not  thought  them- 
selves justified  in  permitting  him  also  to  plead  the  same 
defence  at  greater  length  in  an  additional  plea.  To  that 
practice  of  the  court,  founded  upon  a  sound  construction 
of  the  statute  of  Anne,  it  seems  reasonable  to  adhere. 

Maule,  J. — ^I  also  think  that  this  rule  must  be  dis- 
charged. The  statute  of  Anne  enables  the  defendant  to 
plead  several  matters;  but  the  leave  of  the  court  was  al- 
ways necessary ;  it  was  never  a  matter  of  right,  though  a 
common  practice,  to  grant  leave  without  inquiring  into  the 
nimiber  or  extent  of  the  proposed  pleas.  But  it  was 
competent  to  the  courts  to  adopt  a  difiFerent  practice,  and 
exercise  a  discretion  in  the  allowance  or  disallowance  of 
several  pleas.  The  court  having  the  power  to  do  this,  the 
question  is,  whether  the  learned  judge  here  has  done  right 
in  refusing  to  allow  certain  special  matters  to  be  pleaded 
in  addition  to  the  general  issue.  The  statute  enabling 
the  defendant  to  plead  the  general  issue,  and  to  give  the 
special  matters  in  evidence,  in  efiFect,  comprehends  all  the 
power  given  imder  the  statute  of  Anne.  It  is  not  intended 
to  repeal  it,  but  is  a  substitution  for  it.  The  clear  inter- 
pretation of  all  statutes  that  give  the  general  issue  is 
this — that,  if  the  party  chooses  to  do  so,  he  may  plead 
the  general  issue  and  give  the  special  matters  in  evidence 
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under  it.  Whether  that  is  to  deprive  the  court  of  the 
power  of  allovring  the  special  pleas  under  the  statute  of 
Anne,  it  is  not  necessary  to  determine :  but  it  is  a  rea- 
sonable ground  for  refusing  any  additional  plea.  It  is 
said  that  the  privilege  here  claimed  is  matter  of  public 
interest.  I  think  it  is  a  matter  of  public  interest  both 
ways;  and  that  there  is  no  ground  for  objecting  to  the 
order  of  my  Brother  Erskine. 

Bule  discharged. 


1840. 


(6)  The  defendant  ultimately  declined  to  avail  himself  of  Mr.  Justice 
Enkine's  order. 


Barwell  V,  Adkins. 

X  HIS  was  an  action  on  the  case  for  a  libel  published  in 
the  Northampton  Herald^  of  which  paper  the  defendant 
was  the  proprietor. 

The  declaration  stated,  that,  before  and  at  the  time  of 
committing  the  grievances  by  the  defendant  in  the  declar- 
ation after  mentioned,  the  plaintiff  carried  on,  and  from 
thence  continually  hitherto  had  carried  on,  and  still  car- 
ried on  the  trade  of  an  iron-founder;  that,  before  the 
committing  of  the  said  grievances,  the  plaintiff  had  been 
appointed  by  one  A.  M.  Perkins,  and  from  thence  hi- 
therto had  been  and  still  was,  an  agent  of  the  said  A.  M. 
Perkins  for  the  manufacture  and  sale  in  the  way  of  the 
plaintiff's  said  trade,  of  a  certain  apparatus  for  the  warm- 
ing of  buildings  by  means  of  hot  water  conveyed  about 
those  buildings  in  iron  pipes,  for  which  apparatus  the 
said  A.  M.  Perkins  had  obtained  letters  patent  of  his  late 
Majesty  King  William  the  Fourth;  and  the  plaintiff,  as 
such  agent,  and  in  the  way  of  his  said  trade,  had,  be- 
fore the  conmiitting  the  said  grievances,  constructed  and 


Tuetday, 
Nov.  3rd. 

In  an  acdmi  for 
aHbelpublbhed 
in  a  newspaper, 
the  judge  per- 
mitted the 
plaintiif  to  give 
in  evidence  a 
repetition  of 
the  libellous 
matter  in  a  pa« 
per  published 
after  the  com- 
mencement of 
the  action,  for 
the  purpose  of 
shewing  the 
animus;  and, 
in  leaving  the 
case  to  the  jury, 
he  told  them  to 
look  at  the  two 
paragraphs,  and 
to  give  the 
plaintiff  such 
damages  as  they 
should  think 
him  under  the 
circumstances 
entitled  to : — 
Held,  that  the 
direction  was 
right. 
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1840.  erected  the  said  apparatus  at  the  Lunatic  Asylum  for  the 
county  of  Bedford,  for  the  warming  thereof,  and  the  same 
for  a  long  period,  to  wit,  eighteen  months  after  the  said 
erection  thereof,  and  before  the  committing  of  the  said 
grievances,  had  been  successfully  used  at  the  said  Asylum, 
to  the  great  advantage  and  comfort  of  the  lunatic  patients 
during  that  time  confined  at  the  said  Asylum ;  and  the 
plaintiff  by  means  of  the  premises  had  obtained  great  cre- 
dit and  reputation  in  his  said  trade,  and  at  the  time  of 
the  committing  the  said  grievances  had  acquired  and  was 
acquiring  great  gains  and  profits :  yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  wickedly  and  ma- 
liciously intending  to  injure  the  plaintiff  in  his  said  trade 
and  agency,  and  to  bring  the  said  apparatus  into  disre- 
pute,  theretofore,  to  wit,  on  the  1st  December,  1838, 
falsely  and  maliciously  composed,  and  in  a  certain  news- 
paper, to  wit.  The  Northampton  Herald,  in  the  form  of 
a  paragraph  purporting  to  have  been  derived  from  a  cor- 
respondent of  the  said  newspaper,  falsely  and  maliciously 
printed  and  published,  and  caused  and  procured  to  be 
printed  and  published,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  said  apparatus  by  the  plaintiff  so  as 
aforesaid  erected  at  the  said  Limatic  Asylum,  the  false, 
scandalous,  malicious,  and  defamatory  libel  following,  that 
is  to  say — "  Bursting  of  one  of  Barwell's  (meaning  the 
plaintiff's)  hot  water  pipes  at  the  Beds.  Asylum  (meaning 
one  of  the  pipes  belonging  to  the  said  apparatus  which  the 
plaintiff  had  erected  at  the  said  Asylum  as  aforesaid).  On 
the  evening  of  yesterday  week,  one  of  this  man's  comfort- 
less inventions  (meaning  the  said  apparatus  which  the 
plaintiff  had  erected  at  the  said  Asylum  as  aforesaid)  burst 
at  the  above  institution  (meaning  the  said  Asylum).  For- 
tunately none  of  the  patients  were  near  at  the  time ;  and 
as  the  vigilant  eye  of  the  Matron  made  the  discovery  im- 
mediately on  the  accident  taking  place,  no  one  sustained 
any  injury.     From  the  above  accident,  it  behoves  the  ma- 
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gistrates  of  Bedfordshire  to  protect  the  unhappy  inmates  1840. 
of  the  County  Asylum  (meaning  the  said  Asylum)  from 
being  scalded^  in  addition  to  their  other  afflictions.  From 
a  correspondent/'  By  means  of  the  committing  of  which 
said  grieyances  the  plaintiff  had  been  and  was  greatly 
injured  in  his  said  trade^  and  in  the  sale  of  the  said  appa« 
ratus.    Plea — ^Not  guilty. 

The  cause  was  tried  before  Coltman^  J.^  at  the  Middle- 
sex Sittings  after  the  last  term.  The  publication  of  the 
libel  by  the  defendant  having  been  proved^  the  counsel  for 
the  plaintiff  proposed  to  prove  the  subsequent  publication 
in  the  same  newspaper  of  a  paragraph  of  a  similar  ten- 
dency. This  was  objected  to  on  the  part  of  the  defend- 
ant. But  the  learned  judge  ruled  that  it  was  admissible 
for  the  purpose  of  shewing  the  intention  of  the  defendant 
in  the  publication  of  the  Ubel  declared  on :  and^  in  leav- 
ing the  case  to  the  jury,  he  told  them  to  take  the  two 
papers  with  them,  and  to  give  such  damages  as  they 
thought  the  plaintiff  under  the  circumstances  entitled  to. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  50L 

(jrtndbum,  Serjeant,  moved  for  a  new  trial,  on  the  ground 
of  misdirection. — He  submitted,  that,  by  the  mode  in 
which  the  case  was  put  to  the  jury,  the  plaintiff  in  effect 
obtained  damages  for  the  second  libel,  for  which  the  de- 
fendant was  still  liable  to  an  action :  and  he  cited  Plunkett 
V.  Cobbett,  5  Esp.  136.  That  was  an  action  on  the  case  for 
a  libel  reflecting  on  the  public  conduct  and  character  of 
the  plaintiff,  who  was  the  Irish  Solicitor-Greneral.  To 
prove  the  publication  of  the  libel,  the  plaintiff's  counsel 
called  a  witness,  who  proved  that  he  had  purchased  a 
paper  called  Cobbett's  Political  Register  (which  contained 
the  libel  in  question)  at  the  office  kept  by  the  defendant 
for  the  sale  of  the  paper,  in  Pall  MaU,  soon  after  the  pub- 
lication of  it,  that  being  the  place  where  those  papers 
were  sold.    Having  proved  this  fact,  he  was  further  asked 
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wlietlier  he  bad  sinee  that  time  purchased  ajir  odicr 
paper  of  the  nine  title,  at  the  same  office.  He  ansvered^ 
that  he  had  purchased  one  of  the  same  title  and  deacrip- 
tkm  two  daTY  bc£are,  at  the  ome  office.  It  vas  objected 
bj  the  defendant's  counsel,  that,  this  being  a  qoestion  of 
damages,  the  purchase  of  another  paper  at  another  time 
eoold  not  be  receired  in  eridence.  Bat  Lord  EUenbo- 
roogfa  said  ''he  vonld  admit  it  to  shew  that  the  papers, 
which  purported  to  be  wceklr  pnbKcations  of  pnbbc  trans- 
actions, were  sold  deliberatebr,  and  vended  in  the  regnlar 
eoone  of  pnblic  circulation;  that  the  paper  containing  the 
libel  was  not  publidied  br  mistake,  but  Tended  pubficlr, 
deHberatelT,  and  in  regular  transmission  (oir  public  pent* 
sal :  but  that  ke  skomld  direci  ike  Jtay  mai  to  take  ii  udo 
eomsideratkm  ta  damoffCM" 

Ti3n>AL,  C.  J. — ^It  is  impossible  to  conceiTe  that  anv 
judge  could  err  so  palpably  as  is  su^ested.  Indeed,  the 
fidr  and  obrious  intendment  of  that  which  is  represented 
to  hare  faUen  from  mr  Brother  Coltman,  is^  that  the  two 
paragraphs  were  before  the  jury  merely  for  the  purpose  of 
shewing  quo  animo  the  libel  was  published — ther  were  to 
take  them  both  into  consideration  in  order  to  ascertain 
the  malice,  and  to  give  damages  for  the  libeL  I  think 
there  is  no  ground  for  excepting  to  the  directioiu 

BosAXQUET,  J. — I  think  it  was  impossible  that  the  jury 
oould  have  misunderstood  the  learned  judge. 

The  rest  of  court  concurring — 

Rule  refused. 
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Mears  v.  Griffin.  Tueiday, 

TNov,  3rd. 
HIS  was  an  action  upon  the  case  for  slanderous  words  in  an  action  for 

spoken  by  the  defendant  of  the  plaintiff  in  relation  to  his  j*idgc*tiw  the 
employment  of  agent  to  the  Emigration  Commissioners.      J"'y  ^***'  ^« 

casc  was  noc 

At  the  trial  at  the  sittings  in  London  after  the  last  term,  one  that  called 
Tindal,  C.  J.,  told  the  jury  that  the  case  did  not  call  for  mig^f  but*" 
lai^  damages,  but  merely  such  as  would  set  the  plaintiff's  "ouid^Mrthc" 
character  right  with  the  world.     The  jury  thereupon  re-  piaJntirs  cha- 

racter  right 

turned  a  verdict  for  the  plaintiff — damages  one  shilling.        with  the  world. 

The  jury  hav- 
ing returned  a 

Bompas,  Serjeant,   on  the  part   of  the  plaintiff,  now  ,^1^1^^!%^ 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  court  refuged  to 
(which  deprived  the  plaintiff  of  the  costs)  was  evidently  trial,  upon  a 
the  result  of  a  misapprehension  by  the  jury  of  that  which  the*vMd^?t  wai 
was  said  to  them  by  his  lordship. — He  submitted  that  the  **•?  «^w«nt  re- 

•'  ^  suit  of  a  misapw 

amount  for  which  the  verdict  passed  was  obviously  no  prehenwonby 
compensation  to  the   plaintiff  for  the   injury,   however  learned  judge's 
sUght,  he  had  sustained :  and  he  referred  to  Chambers  v.  ***"^^**°' 
Caulfield,  6  East,  244,  to  shew  that  an  error  or  misconcep- 
tion of  the  jury  in  estimating  the  damages,  is  ground  for 
submitting  a  cause  to  the  consideration  of  a  second  jury. 

TiNDAL,  C.  J. — The  real  ground  of  complaint  against 
the  verdict  that  has  been  found  in  this  case,  is,  that  it 
does  not  carry  costs.  Had  the  jury  given  the  plaintiff 
damages  to  the  amount  of  40*.,  we  never  would  have  heard 
of  the  case.  Now,  the  costs  not  being  a  matter  that  the 
jury  have  anything  to  do  with,  can  we  put  it  upon  any 
other  ground  than  that  the  jury  have  given  1*.  when  the 
plaintiff  thinks  he  ought  to  have  had  a  verdict  for  40*.  ? 
It  is  said  that  1*.  bears  no  proportion  to  the  damage  the 
plaintiff  must  necessarily  have  sustained  from  the  speak- 
ing of  the  slanderous  words.  But,  if  the  plaintiff  would 
be  satisfied  with  40*.,  how  can  we  send  the  cause  down 
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1840,  again  merely  because  the  jury  have  thonght  proper  to 
give  him  only  Is.  ?  The  jury  thought  the  plaintiff  was 
entitled  to  a  yerdict,  in  order  to  set  his  character  right 
with  the  world :  but  they  also  thought  that  he  had  sus- 
tained no  injury  from  the  speaking  of  the  words.  I  do 
not  see  any  legal  ground  upon  which  the  verdict  can  be 
impeached. 

BosANQUET,  J. — ^I  am  of  the  same  opinion.  In  ascer- 
taining the  propriety  of  the  verdict,  its  effect  upon  the 
costs  must  be  entirely  laid  out  of  consideration.  This  ap- 
pears to  have  been  a  case  in  which,  though  the  jury  were 
bound  to  give  a  verdict  for  the  plaintiff,  they  thought  he 
was  not  entitled  to  any  damages. 

CoLTMAN,  J. — The  jury  were  satisfied  that  the  plain- 
tiff's character  had  sustained  no  injury,  and  therefore  that 
Is.  was  enough  to  give.  They  had  nothing  to  do  with  the 
costs  of  the  action.  There  is  no  legal  principle  upon 
which  we  can  be  called  on  to  interfere. 

Maule,  J. — Taking  all  the  circumstances  of  the  case 
into  their  consideration,  the  jury  have  come  to  the  con- 
clusion that  Is.  was  the  proper  measure  of  damages.  It  is 
suggested,  that,  had  they  been  aware  that  Is.  would  not 
carry  costs,  they  would  have  given  larger  damages,  and 
that  the  plaintiff  ought  not  to  suffer  for  their  ignorance. 
But  I  think  they  were  in  a  very  proper  state  of  ignorance : 
neither  judge  nor  jury  have  the  power  to  give  costs. 

Rule  refused. 
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Clark   v.  MoRRELL.  Thursday, 

TNov,  5/A* 
HIS  was  an  action  of  assumpsit.     The  first  count  of  the  In  assumpsit 

declaration  stated,  that  the  plaintiflf,  before  and  at  the  time  ^^"rntri:; 
of  the  making  of  the  agreement  and  promise  of  the  de-  ^"}^^  •'»?«- 
fendant  thereinafter  next  mentioned^  was^  and  from  thence  either  side,  hot 
thitherto  had  been  and  still  was  a  professor  of  chemistry  each  other:— 
in  the  University  of  Aberdeen,  in  the  kingdom  of  Scot-  "^jiio^^i^' wt 
land-  and  the  pursuit  and  calling  of  a  professor  of  che-  o"\ihc  whole 
mistiy  in  the  said  university  had  for  and  during  all  that  «  ground  of 
time  exercised  and  followed,  and  still  exercised  and  fol-     HeidaUo, 
lowed:  and  thereupon,   theretofore,   to  wit,  on  the  4th  !!!*^ ^*'®j7*' 

'  *       '  '  '  nance,  if  any, 

October,  1836,  by  a  certain  agreement  then  made  between  ^^«^^  *>e  a- 

-1   /.      1  1    •      •/«*   1*  1  mended  at  the 

the  plaintiff  and  the  defendant,  the  plaintiff  did,  amongst  trial,  under  the 
other  things^  agree  with  the  defendant  that  he  the  plaintiff  c.  42  s.  23*.  ' 
would  take  the  management  and  direction  of  the  manu- 
facturing departments  of  the  chemical  works  of  the  Imperial 
Salt  and  Alkali  Company  when  established,  for  the  term 
of  five  years,  to  commence  from  the  1st  October  in  the 
last-mentioned  year,  for  one  month  in  each  of  the  said  five 
years,  either  together  or  for  one  week  or  more  at  any  spe- 
cific time  of  the  year  during  the  vacation  of  the  said  uni- 
versity, and,  if  necessary,  for  one  week  at  any  other  time, 
to  be  taken  as  part  of  the  said  month ;  and,  in  the  event  of 
his  personal  attendance  not  being  so  required,  that  he  the 
plaintiff  should  and  would  employ  himself  for  six  weeks 
during  the  year  at  Aberdeen,  in  trying  and  ascertaining 
experiments  which  might  in  prospect  tend  or  lead  to 
the  advantage  of  the  said  company  in  their  said  chemical 
works :  and  the  defendant  did  thereby  promise  and  agree 
with  the  plaintiff  to  pay  him  400/.  as  soon  as  they  the  said 
company  should  have  made  one  oil  of  vitriol  chamber  iu 
the  process  of  actual  working;  and,  after  the  accom- 
plishment thereof,  that  the  said  company  should  pay  to 
the  plaintiff  50/.  a  year,  to  commence  from  the  said  1st 

VOL.  lu  c 
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1840.        October  in  the  last-mentioned  year,  for  the  said  term  of 
five  years,  on  his  perfecting  his  undertaking  with  regard 
to  his  employment,  by  his  personal  attendance  at  the  said 
works  for  a  month  in  each  year,  or  his  so  applying  himself 
in  his  chemical  knowledge  for  six  weeks  at  Aberdeen  in 
trying  experiments  by  way  of  improvement  for  the  com- 
pany's works,  in  manner  above  mentioned :  And  the  plain- 
tiff did  in  and  by  the  said  agreement  further  agree  with 
the  defendant,  in  case  it  should  thereafter  appear  that  the 
attendance  of  the  plaintiff  was  required  by  the  company  in 
carrying  on  and  continuing  any  new  chemical  invention, 
to  attend  at  such  works  for  such  longer  period  as  might  be 
thought  necessary,  on  his  being  paid  by  the  company  for 
such  additional  attendance,  independently  of  the  month  or 
six  weeks  before  mentioned,  at  and  after  the  rate  of  50/.  a 
month,  or  21.  for  a  working  day  :  And,  the  said  agreement 
being  so  made  between  the  plaintiff  and  the  defendant, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  consi- 
deration thereof,  and  that  the  plaintiff,  at  the  request  of 
the  defendant^  had  then  promised  the  defendant  to  per- 
form and  fulfil  the  said  agreement  on  his  the  plaintiff's 
part,  the  defendant  then  promised  the  plaintiff  to  perform 
and  fulfil  the  said  agreement  on  his  the  defendant's  part ; 
and,  although  the  plaintiff  had  always  from  the  time  of  the 
making  of  the  said  agreement  thitherto  been  ready  and 
willing,  and  then,  to  wit,  on  the  day  and  year  aforesaid, 
tendered  and  offered  to  perform  and  fulfil  the  said  agree- 
ment on  his  the  defendant's  part ;  and  although  the  said 
chemical  works  of  the  said  company  afterwards,  to  wit,  on 
the  Ist  of  July,  1837,  were  established ;  and  although  the 
said  company  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,   did  make  and  accomplish  one   oil   of  vitriol 
chamber  in  the  process  of  actual  working ;  and  although 
the  plaintiff  did,  after  the  making  of  the  said  agreement, 
and  during  the  year  ending  on  the  1st  October,  1837,  take 
the  management  and  direction  of  the  manufacturing  de- 
partments of  the  chemical  works  of  the  said  company,  and 
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did  giye  his  personal  attendance  at  the  said  chemical  works  1840, 
of  the  company  for  the  period  of  one  month ;  and  al- 
though the  attendance  of  the  plaintiff  was  required  by  the 
company  in  carrying  on  and  continuing  certain  new  che- 
micalinyentions;  and  although  the  plaintiff  did  attend  at 
the  said  chemical  works  of  the  said  company  during  the 
said  year  ending  on  the  1st  October^  1837^  in  compliance 
with  the  said  requisition  of  the  company^  for  a  long  period, 
to  wit,  for  the  period  of  two  months  and  seventeen  working 
days,  such  period  being  thought  necessary  in  that  behalf, 
and  being  much  longer  than  and  independent  of  and  in 
addition  to  the  aforesaid  period  of  one  month :  Yet  the  de- 
fendant did  not  nor  would  perform  the  said  agreement  on 
his  the  defendant's  part,  nor  his  said  promise ;  but  wholly 
disregarded  the  same,  and  deceived  the  plaintiff,  in  this,  to 
wit,  that  he  the  defendant  did  not  nor  would  pay  to  the 
plaintiff  the  said  sum  of  400/.,  or  the  said  sum  of  50/.,  for 
his  personal  attendance  at  the  chemical  works  of  the  said 
company  for  the  period  of  one  month  during  the  year 
ending  on  the  1st  October,  1837,  as  aforesaid,  nor  did  he 
nor  would  he  pay  the  defendant  for  his  additional  attend- 
ance for  the  period  of  two  months  and  seventeen  working 
days,  independent  of  and  in  addition  to  the  above-men- 
tioned period  of  one  month  as  aforesaid,  after  the  rate  of 
50/.  a  month  or  21.  for  each  working  day,  but,  on  the  con- 
trary thereof,  had  wholly  neglected  and  refused,  and  still 
neglected  and  refused  so  to  do  :  and  the  plaintiff  in  fact 
further  said,  that,  by  reason  of  the  premises,  as  well  the 
said  sums  of  400/.  and  50/.  above  mentioned,  as  also  cer- 
tain other  large  sums  of  money,  to  wit,  100/.,  being  at  and 
after  the  rate  of  50/.  a  month  for  the  plaintiff's  said  addi- 
tional attendance  at  the  said  works  of  the  company  for  the 
aforesaid  period  of  two  months,  and  the  sum  of  34/.,  being 
at  and  after  the  rate  of  21.  for  each  working  day  for  the 
plaintiff's  said  additional  attendance  for  the  aforesaid  pe- 
riod of  seventeen  working  days  (which  said  several  sums 
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1840.  respectively  together  amount  to  a  certain  large  sum  of 
Clark  money,  to  wit,  to  the  sum  of  584/.),  became  and  were,  and 
still  were  in  arrear  and  due  and  unpaid  by  the  defendant 
to  the  plaintiff,  contrary  to  the  form  and  effect  of  the  said 
agreement  and  promise  of  the  defendant. 

There  was  also  a  count  for  work  and  labour,  and  a  count 
upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit — secondly, 
to  the  first  count,  that  the  said  supposed  chemical  works 
of  the  said  company  were  not  at  any  time  before  the  com- 
mencement of  the  suit  established,  in  manner  and  form  as 
in  the  first  count  alleged — thirdly,  to  the  first  count,  that 
the  said  company  did  not  at  any  time  before  the  com- 
mencement of  the  suit  make  and  accomplish  the  said  sup- 
posed one  oil  of  vitriol  chamber  in  the  process  of  actual 
working,  in  manner  and  form  as  in  the  said  first  count  al- 
leged— fourthly,  as  to  so  much  of  the  first  count  as  related 
to  the  plaintiff's  supposed  taking  the  management  and  di- 
rection of  the  manufacturing  departments  of  the  chemical 
works  of  the  said  company,  and  giving  his  personal  attend- 
ance at  the  said  chemical  works  for  the  said  period  of  one 
month  in  the  said  first  count  in  that  behalf  mentioned^ 
that  the  plaintiff  did  not  take  the  management  and  direc- 
tion of  the  manufacturing  departments  of  the  chemical 
works  of  the  said  company,  and  did  not  give  his  personal 
attendance  at  the  said  chemical  works  of  the  said  company 
for  the  said  period  of  one  month,  or  any  part  thereof, 
modo  et  form&. 

Each  of  these  pleas  concluded  to  the  country,  and  issue 
was  joined  thereon.  There  was  a  fifth  plea,  to  which 
there  was  a  special  demurrer.  This  demurrer,  however, 
was  not  argued. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last 
Summer  Assizes  at  Guildford,  the  plaintiff  produced  the 
agreement  upon  which  the  action  was  brought,  and  which 
was  as  follows : — 


MICHAELMAS  TERM^  4  VICTORIiK.  21 

^'Memorandum  of  a  basis  for  a  proposed  agreement         1840. 
to  be  made  between  Dr.  Thomas  Clark,  professor  of  che-      ^^  ^     ^ 
mistry,  Aberdeen,  and  Robert  Morrell,  of  &c.,  on  the  part  »• 

of  The  Imperial  Salt  and  Alkali  Company,  at  Stoke  Prior  AgrecmcnL 
or  Stokewich  in  the  county  of  Worcester : 

''First — ^Dr.  Clark,  for  the  considerations   after  men-  Plaintiff  to  ukc 
tioned  on  the  part  of  the  company,   doth  hereby  agree  mentofthe 
with  them  to  take  the  management  and  direction  of  the  work^"^  * 
manufacturing  departments  of  the  chemical  works  of  such 
company  when  established,  for  the  term  of  five  years,  to 
commence  from  the  1st  of  this  month,  for  one  month  in 
each  of  the  five  years,  either  together  or  for  one  week  or 
more  at  any  specific  time  of  the  year  during  the  Univer- 
sity vacation,  and,  if  necessary,  for  one  week  at  any  other 
time,  to  be  taken  as  a  part  of  the  month;  and,  in  the 
event  of  his  personal  attendance  not  being  so  required, 
that  he  shall  employ  himself  for  six  weeks  during  the  year 
at  Aberdeen  in  trying  and  ascertaining  experiments  which 
may  in  prospect  tend  or  lead  to  the  advantage  of  the  com- 
pany in  their  chemical  works : 

Secondly — that  he.  Dr.  Clark,  doth  hereby  agree  with  To  exercise  his 
the  company  from  his  own  professional  knowledge  to  ma-  knowledge  for 
nufacture  the  oil  of  vitriol  in  such  manner  as  to  produce  ^  **'  *"*  ^ 
to  the  company  a  very  considerable  advantage,  equal  to 
the  best  methods  heretofore  and  now  in  use,  and  shall  not  Not  to  commu- 
during  the  term  in  any  manner  whatever,  either  by  him-  knowledge  to 
self  or  others,  communicate  such  knowledge  to  any  other  *"jj[  ^^  *'  ^^' 
person  without  the  consent  of  the  company ;  and  that  he 
will  use  his  best  and  utmost  endeavours  to  make  all  im- 
provements which  he  possibly  can,  from  his  knowledge  of 
chemistry,  in  their  works,  and  will  employ  such  know- 
ledge in  their  manufactures  exclusively  for  the  benefit  of 
the  company  during  the  term :  but  it  is  understood  and  except  &c 
agreed,  that,  in  case  Dr.  Clark  shall  adopt  a  certain  im- 
provement in  the  manufacturing   of  bleaching  powder, 
which  he  discovered  in  working  along  with  Mr.  J.  Tenant, 
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of  the  house  of  Charles  Tenant  &  Co.  in  Glasgow,  that 
he.  Dr.  Clark,  shall  be  at  free  liberty  at  any  time  to  com- 
municate to  them  any  further  improvement  which  he  may 
hereafter  make  thereon :  and  also  that  he  Dr.  Clark  shall 
during  such  term  communicate  with  Mr.  Troutbeck  or 
any  other  practical  chemist  whom  the  company  may  think 
it  right  to  employ  at  the  works  such  knowledge  and  im- 
provement as  may  occur  to  him  from  time  to  time  in  such 
manufacture  as  may  be  beneficial  to  the  company ;  and  he 
Dr.  Clark  hereby  undertakes  to  answer  to  the  best  of  his 
knowledge  and  ability  all  questions  and  difficulties  which 
he  may  be  requested  to  do  by  such  resident  practical  che* 
mist,  in  carrying  on  the  companjr^s  works : 

Thirdly — in  the  case  of  Dr.  Clark  making  and  ascer- 
taining any  invention  relating  to  the  manufactories  of  the 
company  for  which  they  may  think  it  right  to  obtain  a 
patent  or  patents  for  the  united  kingdom,  he  Dr.  Clark 
doth  hereby  agree  with  the  company  that  he  will  assign 
to  them  such  patent  so  far  as  the  same  may  extend  for 
Ireland,  Wales,  and  all  of  England  south  of  53  degrees  of 
North  Latitude ;  and  that  he  Dr.  Clark  during  such  term 
shall  not  grant  or  make  to  any  other  person  or  persons 
any  license  or  other  disposition  of  the  said  patent  or  pa- 
tents without  the  consent  of  the  company ;  and  the  profits 
which  may  be  derived  from  such  licenses  or  dispositions 
to  be  granted  or  made  to  other  persons  during  such  term 
for  any  part  of  the  united  kingdom  (deducting  therefrom 
the  law  expenses  which  may  be  incurred  by  the  company 
for  defending  or  supporting  the  patent  or  patents,  in  case 
they  should  think  it  right  to  support  any  actions  on  this 
account)  shall  be  equally  dirided  between  the  company 
and  Dr.  Clark : 

'^  On  the  part  of  the  company,  Robert  Morrell  doth 
hereby  agree  with  Dr.  Clark  to  pay  him  400/.  as  soon  as 
they  have  made  one  oil  of  vitriol  chamber  in  the  process 
of  actual  working,  and,  after  the  accomplishing  thereof. 
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that  the  company  shall  pay  to  Dr.  Clark  50/.  a  year^  to  1840. 
commence  from  the  Ist  of  the  present  months  for  the 
above  term  of  five  years,  on  his  perfecting  his  iindertak- 
with  regard  to  his  employment,  either  by  his  personal 
attendance  at  the  works  for  a  month  in  each  year,  or  his 
so  applying  himself  in  his  chemical  knowledge  for  six 
weeks  at  Aberdeen  in  trying  experiments  by  way  of  im- 
provement for  the  company's  works  in  the  manner  above 
mentioned ;  and  that  the  company  shall  pay  to  Dr.  Clark 
all  his  travelling  expenses  to  and  from  Scotland,  and  shall 
provide  him  with  a  lodging  either  at  or  in  the  neigh* 
boorhood  of  Stokewich  during  his  personal  attendance  at 
the  works : 

"And  R.  Morrell  doth  hereby  further  agree  with  Dr. 
Clark,  that,  in  case  of  the  company  taking  out  such  pa- 
tent or  patents,  and  of  any  license  or  disposition  thereof 
being  granted  thereof  by  Dr.  Clark,  with  their  consent,  to 
any  person  whomsoever,  the  net  profits  of  such  license  or 
disposition  during  the  term  of  his  engagement  shall  be 
equally  divided  between  them,  deducting  therefrom  the 
expenses  of  any  such  law  proceedings :  and  if  it  should 
hereafter  happen  that  the  attendance  of  Dr.  Clark  be  re- 
qmred  by  the  company  in  carrying  on  and  continuing  any 
new  chemical  invention,  then  he  Dr.  Clark  in  such  case 
doth  further  agree  with  the  company  to  attend  at  such 
works  for  such  longer  period  as  may  be  thought  neces- 
sary, on  his  being  paid  by  the  company  for  such  additional 
attendance,  independently  of  the  month  or  six  weeks  be- 
fore mentioned,  at  and  after  the  rate  of  50/.  a  month,  or 
2/.  for  a  working  day : 

"  And  it  is  further  understood  and  agreed  between  the  Plaintiff  to  be 
parties,  that,  during  the  term,  he  Dr.  Clark  shall  consi-  pfoyed  fo/th™ 
der  himself  to  be  exclusively  employed  for  the  benefit  of  co™P*"y- 
the  company,  and  that  he  will  not  in  any  manner  whatever 
be  employed  in  similar  chemical  works  by  any  other  per- 
son, to  the  injury  of  the  company,  without  their  consent 
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first  obtained  in  writing,  under  the  hand  of  the  directors* 
As  witness  their  hands  this  4th  October,  1836. 

(Signed)  ''  Robert  Morrell. 
«  Thomaa  Clark.'' 
On  the  part  of  the  defendant  it  was  objected  that  there 
was  a  fatal  variance  between  the  agreement  as  set  out 
in  the  declaration  and  that  produced  in  evidence — ^the 
declaration  not  disclosing  the  whole  of  the  consideration 
for  the  defendant's  promise.  His  lordship  was  of  opin- 
ion that  the  objection  was  valid :  but  said  he  would  per- 
mit the  plaintiff  to  amend  his  declaration  by  setting  out 
the  entire  agreement;  which  was  done,  notwithstanding 
it  was  submitted  that  the  statute  3  &  4  Will.  4,  c.  42, 
s.  23  (7),  did  not  authorize  such  an  amendment.     AppU- 


(7)  This  clause — after  reciting 
that  ^  great  expense  is  often  in- 
curred, and  delay  or  failure  of  jus- 
tice takes  place  by  reason  of  va- 
riances as  to  some  particular  or 
particulars  between  the  proof  and 
the  record  or  setting  forth  on  the 
record  or  document  on  which  the 
trial  is  had,  of  contracts,  customs, 
prescriptions,  names,  and  other 
matters  or  circumstances  not  mate- 
rial to  the  meritt  of  the  case^  and  by 
the  misstatement  of  which  the  oppo- 
site party  cannot  have  been  preju- 
diced, and  the  same  cannot  in  any 
case  be  amended  at  the  trial,  ex- 
cept where  the  variance  is  between 
any  maUer  in  writing  or  in  print 
produced  in  evidence  and  the  re- 
cord; and  that  it  is  expedient  to 
allow  such  amendments  as  herein- 
after mentioned  to  be  made  on  the 
trial  of  the  cause" — enacts  **  That 
it  shall  be  lawful  for  any  court  of 
record  holding  plea  in  civil  actions, 
and  any  judge  sitting  at  Nisi  Prius, 
if  such  court  or  judge  shall  see  fit 


so  to  do,  to  cause  the  record,  writ, 
or  document  on  which  any  trial 
may  be  pending  before  any  such 
court  or  judge,  in  any  civil  action, 
or  in  any  information  in  the  na- 
ture of  a  quo  warranto,  or  pro- 
ceedings on  a  mandamus,  when 
any  variance  shall  appear  between 
the  proof  and  the  recital  or  setting 
forth  on  the  record,  writ,  or  docu- 
ment on  which  the  trial  is  pro- 
ceeding, of  any  contract,  custom, 
prescription,  name,  or  other  mat- 
ter, tit  any  particular  or  particulars 
in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits  of 
the  case,  and  by  which  the  opposite 
party  cannot  have  been  prejudiced 
in  the  conduct  of  his  action,  prosC" 
cution,  or  defence,  to  be  forthwith 
amended  by  some  officer  of  the 
court  or  otherwise,  both  in  the  part 
of  the  pleadings  where  such  va- 
riance occurs,  and  in  every  other 
part  of  the  pleadings  which  it  may 
become  necessary  to  amend,  on 
such  terms,  as  to  payment  of  costs 
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cation  was  made  on  the  part  of  the  defendant  for  a  post- 
ponement of  the  trials  bnt  without  success. 

A  verdict  was  found  for  the  plaintiff^  damages  454/.  Ids.; 
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to  the  other  party,  or  postponing 
the  trial,  to  be  had  before  the  same 
or  another  jury,  or  both  payment 
of  costs  and  postponement,  as  such 
court  or  judge  shall  think  reason- 
able; and  in  case  such  variance 
shall  be  in  some  particular  or  par- 
ticulars in  the  judgment  of  such 
court  or  judge  not  material  to  the 
merits  of  the  case,  but  such  as 
that  the  opposite  party  may  have 
been  prejudiced  thereby  in  the 
conduct  of  his  action,  prosecution, 
or  defence,  then  such  court  or 
judge  shall  have  power  to  cause 
the  same  to  be  amended  upon  pay- 
ment of  costs  to  the  other  party, 
and  withdrawing  the  record  or 
postponing  the  trial  as  aforesaid,  as 
such  court  or  judge  shall  think 
reasonable ;  and  after  such  amend- 
ment the  trial  shall  proceed,  in 
case  the  same  shall  be  proceeded 
with,  in  the  same  manner  in  all 
respects,  both  with  respect  to  the 
liability  of  witnesses  to  be  indicted 
for  perjury  and  otherwise,  as  if  no 
•uch  variance  had  appeared  ;  and 
m  case  such  trial  shall  be  had  at 
Nisi  Prius,  or  by  virtue  of  such 
writ  as  aforesaid,  the  order  for  the 
amendment  shall  be  indorsed  on 
the  postea,  or  the  writ,  as  the  case 
may  be,  and  returned  together  with 
the  record  or  writ :  and  thereupon 
such  papers,  rolls,  and  other  re- 
cords of  the  court  from  which  such 
record  or  writ  issued,  as  it  may 
be  necessary  to  amend,  shall  be 
amended  accordingly ;  and,  in  case 
the  trial  shall  be  had  in  any  court 


of  record,  then  the  order  for 
amendment  shall  be  entered  on 
the  roll  or  other  document  upon 
which  the  trial  shall  be  had :  pro- 
vided that  it  shall  be  lawful  for  any 
party  who  is  dissatisfied  with  the 
decision  of  such  judge  at  Nisi 
Prius,  sheriff,  or  other  officer,  re- 
specting his  allowance  of  any  such 
amendment,  to  apply  to  the  court 
from  which  such  record  or  writ  issued 
for  a  new  trial  upon  that  ground ; 
and  in  case  any  such  court  shall 
think  such  amendment  improper, 
a  new  trial  shall  be  granted  ac- 
cordmgly,  on  such  terms  as  the 
court  shall  think  fit,  or  the  court 
shall  make  such  other  order  as  to 
tliem  may  seem  meet." 

The  24th  section  further  enacts 
"  That  the  said  court  or  judge  shall 
and  may,  if  they  or  he  think  fit,  in 
all  such  cases  of  variance,  instead 
of  causing  the  record  or  document 
to  be  amended  as  aforesaid,  di- 
rect the  jury  to  find  the  fact  or 
facts  according  to  the  evidence; 
and  thereupon  such  finding  shall 
be  stated  on  such  record  or  docu- 
ment, and,  notwithstanding  the 
finding  on  the  issue  joined,  the 
said  court,  or  the  court  from  which 
the  record  has  issued,  shall,  if  they 
shall  think  the  said  variance  imma- 
terial to  the  merits  of  the  case,  and 
the  misstatement  such  as  could  not 
have  prejudiced  the  opposite  party 
in  the  conduct  of  the  action  or 
defence,  give  judgment  according 
to  the  very  right  and  justice  of  the 


case. 
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and  leave  vna  reserved  to  the  defendant  to  moTe  to  enter 
n  nonsuit,  if  the  court  should  be  of  opinion  that  there 
wns  a  variance,  and  that  the  amendment  was  improperly 
made. 

Ludlow,  Seijcant,  now  moved  accordingly. — The  omia- 
Biou  of  a  material  part  of  the  consideration  clearly  consti- 
tntcs  a  variance — Roscoe  on  Evidence,  59, 60:  Clarke  v. 
Cray,  6  East,  568;  Parker  v.  Palmer,  4  B.  &  Aid.  387; 
J>aihwood  V.  Pearl,  Manning's  Index,  308.  Here,  a  most 
material  part  of  the  consideration  for  the  defendant's  pro- 
mise, was,  the  plaintiff's  undertaking  not  to  communicate 
discoveries  to  strangera ;  another,  to  employ  his  chemical 
kuowlcdgc  for  the  exclusive  benefit  of  the  company.  Un- 
doiibtodly  the  courts  have  been  liberal  in  the  allowance  of 
ameudments  under  the  statutes.  In  Matterman  v.  Juditm, 
8  Itin^.  S30,  1  M.  &  Scott,  367,  which  was  an  action 
n^nst  a  witness  for  not  obeying  a  subpoena,  the  declara- 
tion, after  reciting  the  writ  of  subptpna,  stated  that  the 
plaintiffs  Okusod  the  said  writ  "  to  be  made  known  to  and 
shown  to  the  defendant,  and  nused  a  npy  to  be  left  with 
the  defendant  of  the  said  writ  of  snbpsna:"  when  the 
cause  came  on  for  trial,  it  appearing  that  the  writ  of  sub- 
ptrna  contained  the  names  of  other  witnesses  besides  the 
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words  Will  admit;  and  that  the  amendment  now  under  1840. 
consideration  falls  within  the  fair  interpretation  of  the 
words  of  the  act/'  But  here  the  amendment  consisted  in 
the  entire  alteration  of  the  consideration  stated  in  the 
declaration :  and  no  case  has  yet  gone  so  far.  The  de- 
fendant^ at  all  events,  should  have  been  allowed  an  oppor- 
tunity of  traversing  the  new  matter. 

TiNDAL,  C.  J. — ^Two  questions  are  raised  in  this  case — 
first,  whether  or  not  there  was  a  variance  between  the 
agreement  produced  and  that  set  out  in  the  declaration — 
secondly,  whether,  assuming  that  there  was  a  variance,  the 
Lord  Chief  Baron  had  power  under  the  statute  to  allow 
the  amendment  that  has  been  made. 

1.  If  the  matter  had  arisen  before  me,  I  should  have  held  l-  No  rariance. 
that  there  was  no  variance.  The  declaration  states,  that, 
by  a  certain  agreement  made  between  the  plaintiff  and  the 
defendant,  the  plaintiff  did,  amongst  other  things,  agree 
with  the  defendant  to  take  the  management  of  the  works 
in  question  for  a  certain  period  therein  mentioned,  and 
that  the  defendant  thereby  promised  and  agreed  in  man- 
ner therein  also  mentioned:  it  then  proceeds  to  state, 
that,  in  consideration  of  this  agreement  and  of  the  plain- 
tiff's promise  to  perform  the  same  on  his  part,  the  defend- 
ant promised  to  perform  the  said  agreement  on  his  part : 
the  declaration  then  alleges  performance  on  the  plaintiff's 
part,  and  a  breach  on  the  part  of  the  defendant.  Now,  the 
consideration  for  the  defendant's  promise,  is,  the  agreement 
to  which  reference  is  made ;  and  the  plaintiff  does  not  pledge 
himself  that  that  which  is  set  out  is  the  whole  of  that 
which  is  contained  in  the  agreement.  I  do  not  therefore 
think  that  the  fact  of  the  agreement  when  produced  being 
found  to  contain  other  considerations  than  those  men- 
tioned in  the  declaration,  constitutes  a  variance,  unless 
the  part  omitted  had  been  (which  I  think  it  is  not)  in  its 
nature  conditional,  and  matter  the  performance  of  which 
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1840.  the  plaintiff  was  bound  to  aver  and  proTe  in  order  to  en* 
title  him  to  maintain  the  action.  The  grounds  of  variance 
that  are  suggested  are  two,  the  one  the  omission  of  that 
part  of  the  agreement  by  which  the  plaintiff  bound  him- 
self not  to  communicate  his  discoveries  to  strangers,  the 
other  the  omission  of  that  part  by  which  he  contracted  to 
give  the  company  the  exclusive  benefit  of  his  chemical 
knowledge  so  far  as  their  works  were  concerned.  The 
non-performance,  however,  of  either  of  these  stipulations 
would  only  be  ground  for  a  cross-action ;  for,  it  is  obvious 
that  the  injury  to  the  company  from  a  breach  of  the  agree- 
ment by  the  plaintiff  in  these  respects  might  be  veiy  small 
when  compared  with  the  plaintiff's  right  to  recover  against 
them  in  respect  of  services  rendered  by  him  under  the 
agreement.  The  case,  therefore,  does  not  fall  within  that 
class  of  cases  where  the  performance  of  the  whole  agree- 
ment on  the  plaintiffs  part  has  been  held  to  be  a  con- 
dition precedent  to  his  right  to  sue  the  defendant  for  a 
breach. 
2.  Amendment  ^-  '^^^  Lord  Chief  Barou  having,  in  the  exercise  of  his 
properly  made,    discretion,  judged  it  safer  to  allow  the  declaration  to  be 

amended,  the  next  question  is  whether  or  not  the  amend- 
ment is  warranted  by  the  statute.  The  power  of  amend- 
ment given  by  the  9  Geo.  4,  c.  15,  has  been  so  extensively 
enlai^ed  by  the  subsequent  statute,  3  &  4  Will.  4,  c.  42, 
8. 23,  that  we  may  lay  it  out  of  our  consideration.  Under 
that  section  it  appears  to  me  that  the  Lord  Chief  Baron 
was  fully  justified  both  in  allowing  the  amendment  to  be 
made  and  in  refusing  to  postpone  the  trial,  the  introduc- 
tion of  the  additional  matter  not  being  calculated  to  pre- 
judice the  defendant  in  the  conduct  of  his  defence. 

BosANQUET,  J. — I  am  also  of  opinion  that  there  is  no 
material  variance  between  the  record  in  this  case  and  the 
agreement  produced  in  evidence ;  and  that,  if  there  were, 
the  amendment  was  one  that  might  with  propriety  be 
made. 
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CoLTMAN^  J. — It  may  be  that  the  agreement  is  so  de- 
fectively set  out  as  to  render  the  declaration  bad  on 
special  demurrer.  But^  as  the  record  now  stands^  it  ap- 
pears to  me  that  the  consideration  for  the  defendant's 
promise  is  sufficiently  set  out.  Those  matters  the  omis- 
sion of  which  was  complained  of^  though  their  non-per- 
formance might  have  given  rise  to  a  cross-action^  were  not 
conditions  precedent^  the  performance  of  which  on  his  part 
the  plaintiff  was  bound  to  aver  and  to  prove,  in  order  to 
enable  him  to  maintain  this  action.  I  therefore  do  not 
think  the  amendment  was  at  all  necessary :  but,  if  it 
were,  I  think  it  clearly  was  warranted  by  the  statute. 

Maule,  J. — I  also  think  the  amendment  in  this  case, 
though  perfectly  innocuous,  was  wholly  unnecessary.  If 
those  parts  of  the  agreement  the  omission  of  which  is  com- 
plained of  amounted  to  conditions  precedent,  then  indeed 
the  variance  would  have  been  fatal.     But  that  is  not  the 

case  here. 

Rule  refused. 
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GwYNNE  V.  Davy  and  Another.  Wednesday, 

TNov.  \lth. 
HIS  was  an  action  of  assumpsit.  The  declaration  stated.  By  an  agree- 

that,  theretofore,  and  before  the  commencement  of  the  suit,  ™n"he"i8?h  **** 
and  before  the  makine  of  the  agreement  thereinafter  men-  April,  1838,  the 

•^  ^  defendants  con- 

tioned,  to  wit,  on  the  18th  April,  1838,  by  a  certain  inden-  tracted  with  the 
ture  then  made  between  the  defendants  (therein  described  pioy  him  in 
as  wholesale  and  manufacturing  chemists  and  druggists  and  ^oJJ'^fo/"*"** 

period  of  seven 
years  from  the 
30th  June  then  next,  with  a  proviso,  that,  in  the  event  of  certain  operations  in  which  the  plain- 
tiff was  then  engaged  not  having  produced  a  given  result  by  the  21st  June,  1838,  the  defend- 
ants hould  be  at  liberty  on  or  at  any  time  after  that  day  to  determine  the  contract  by  notice  in 
writing.  On  the  9th  August,  1838,  a  second  agreement  was  entered  into  between  the  parties, 
fry  parol,  whereby,  after  reciting  that  the  plaintiff's  experiment  as  stipulated  in  the  deed  had 
not  vet  succeeded,  the  time  for  the  performance  thereof  was  extended  to  the  2 1st  December, 
1838 : — Held,  that,  the  defendants  not  having  exercised  the  option  reserved  to  them  of  deter- 
mining the  first  contract  by  a  notice  in  writing,  it  was  still  a  subsisting  contract ;  and  that  it 
was  not  competent  to  the  plaintiff  to  sue  in  atmmpiit  upon  the  parol  agreement  in  respect  of 
alleged  breaches  by  the  defendanu  of  the  contract  under  the  seal 
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1840.  co-partners^  trading  under  the  firm  of  Davy,  Mackmurdo, 
&  Co.),  of  the  first  part,  and  the  plaintiff  (therein  de- 
scribed as  a  chemist)  of  the  second  part — profert  excused — 
after  reciting,  amongst  other  things,  in  manner  following, 
that  is  to  say,  that  whereas  the  defendants  had  carried  on 
«nd  were  tt'ei  carrying  on  the  bnsine«.  of  mannfacturing 
chemists  at  their  factory  Great  George  Street,  Bermondsey, 
and  had  for  some  time  then  past  been  engaged  in  various 
experiments  in  the  manufacture  of  sulphate  of  quinine 
and  other  valuable  chemical  articles,  which  experiments 
had  been  made  and  conducted  for  them  by  the  plaintiff^ 
who  had  also  for  some  time  then  past  had  the  general 
conduct,  management,  and  superintendence  of  their  said 
factory,  and  of  the  manufacturing  processes  thqre  carried 
on,  at  a  fixed  salary ;  and  that  it  was  then  believed  that 
the  said  experiments  in  the  manufacture  of  sulphate  of 
quinine  were  nearly  completed,  and  that  such  manufacture 
would  afford  considerable  profit,  as  the  result  of  the  im- 
provements introduced  into  the  same  by  the  plaintiff;  and 
that  it  had  theretofore  been  agreed  between  the  said  parties 
to  the  said  indenture,  to  wit,  the  plaintiff  and  the  de- 
fendants, that  the  plaintiff  should  proceed  to  complete  at 
the  said  factory  the  said  experiments  in  the  manufacture 
of  quinine,  and  should  have  the  general  superintendence 
and  management  of  the  chemical  drug  and  galenical  ma- 
nufactory of  the  defendants,  and  that  he  should  well  and 
su£5ciently  manage  the  same,  for  the  periods  and  upon  the 
terms  following,  that  is  to  say,  until  the  30th  June  then 
next,  at  a  weekly  salary  of  6/.  per  week,  and,  from  and 
after  the  said  30th  June,  then  for  the  term  of  seven  years, 
to  be  computed  from  that  day  (determinable  nevertheless 
as  thereinafter  in  the  said  indenture  provided  for),  at  the 
like  weekly  salary,  with  such  additional  commission  pro- 
portioned to  the  amount  of  the  net  profits  to  be  realized 
to  or  in  the  said  manufactory,  and  to  be  calculated  in  the 
manner  and  on  the  principle  thereinafter  in  the  said  in- 


MICHJkXULlS  TCmMy  4  TICTOmiJE:.  31 

denture  in  tint  bdttif  paitknlulT  specified — it  was  vit-         l^iiX 
newrdj  that,  in  panunoe  and  perfonnance  of  the  said 
agreement,  the  dffntdants  did  therebv,  for  themselres  and 
each  of  them,  their  and  each  of  their  heirs,  executors,  and 
adnmnstraton,  jointlr  and  severaUy  covenant   with   the 
plaintiff,  his  execotc»s  and  administrators,  and  the  plain* 
tiff   did  therebj  for  himself,  his  heirs,   executors,   and 
admimstrators,  corenant  with  the  defendants,  their  ex» 
ecaton,  administrators,  and  assigns,  among  other  things, 
in  manner  following,  that  is  to  say,   that   the   plain- 
tiff shonld  hate  the  management  and  conduct  and  su- 
perintendence of  the  said  chemical  drag  and  galenical 
manufactoiy  fixmi  the  day  of  the  date  of  the  said  in- 
denture until  the  expiration  of  seven  years,  to  be  com- 
puted firom  the  30th  June  then  next  ensuing;  and  that 
the  plaintiff  should  not  during  the  continuance  of  the 
said  contract,  directly  or  indirectly,  personally,  or  by  his 
advice,  be  engaged  or  assist  in  any  similar  manufactory, 
without  the  consent  in  writing  of  the  defendants ;  that 
the  plaintiff  should  be  allowed  and  have  all  such  facilities, 
materials,  ways,  and  means  whatsoever  for  carrying  on 
and  prosecuting  the  said  experiments  in  the  manufac- 
ture of  sulphate  of  quinine  at  the  said  factory  as  he 
had  theretofore  had  and  used,  and  that  he  should,   to 
the  best  and  utmost  of  his  skill  and  ability,  and  with- 
out delay,  proceed  with  and  continue  the   said   experi- 
ments, and  complete  and  perfect  the  same ;  that  the  de- 
fendants should  and  would  provide  and  furnish^  from  time 
to  time  and  at  all  times  during  the  said  term  of  seven 
years,  all  such  articles,  things,  capital,  and  sums  of  money, 
as  should  be  required  for  the  manufacture  of  such  articles 
as  the  defendants  and  the  plaintiff  should  agree  to  manu- 
facture, and  for  the  payment  of  all  wages^  charges^  and 
other  outgoings,  in,  about,  or  relating  to  the  said  manu- 
£Eu;ture;  that  the  plaintiff  should  not  in  any  manner  act  as 
partner  with  the  defendants  or  with  either  of  them,  or  re- 
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1840.  present  himself,  or  willingly  suffer  himself  to  be  repre* 
o WYNNE  sented,  as  such,  or  use  the  partnership  name  or  style,  or 
V-  attempt  to  bind  the  said  co-partnership,  or  either  of  them 
Proviso  for  the  *^®  defendants,  in  any  manner  whatever;  that,  if  the  pro- 
determination  0eg3  fQj  tiie  making  sulphate  of  quinine  should  not  be 

of  the  contract.  o  r  -x 

completed  by  and  in  regular  operation  upon  the  21st  June 
then  next  ensuing,  and  producing  on  an  average  at  the 
least  45  oz.  of  good  merchantable  sulphate  of  quinine 
from  100  lbs.  of  yellow  bark  of  a  quality  as  good  as  that 
then  or  lately  at  the  said  factory  (and  of  which  a  sample 
was  intended  forthwith  to  be  taken  by  the  said  parties, 
and  to  be  sealed  by  them  respectively,  and  marked  with 
the  letter  B),  then  the  defendants  should,  on  and  at  any 
time  after  the  said  21st  June,  1838,  have  the  power  of  de- 
termining the  said  contract  by  notice  in  writing;  pro« 
vided  always,  that  if,  before  the  defendants  should  actu« 
ally  have  given  or  left  such  notice,  the  plaintiff  should 
have  succeeded  in  completing  such  process,  and  bringing 
the  same  in  such  regular  operation,  with  such  results  as 
aforesaid,  then  the  said  power  and  condition  should  cease 
and  be  void  to  all  intents  and  purposes  whatsoever ;  that 
if,  upon  the  yearly  balancing  of  the  accounts  in  the  man- 
ner in  the  said  indenture  in  that  behalf  particularly  men- 
tioned and  prescribed,  ending  respectively  the  said  30th 
June,  1839,  and  the  30th  June,  1840,  the  said  business 
should  not  have  exhibited  a  net  profit,  ascertained  in  the 
manner  in  that  behalf  in  the  said  indenture  particularly 
specified  and  prescribed ,  of  1000/.  at  the  least  for  either 
of  the  said  years,  then  and  in  such  case  either  of  the  par- 
ties to  the  said  indenture  should  and  might,  at  any  time 
thereafter,  by  notice  in  writing,  determine  the  said  agree- 
ment, provided  that  such  notice  should  be  given  within 
three  calendar  months  after  the  making  up  and  settlement 
of  the  said  accounts  for  the  year  ending  the  30th  June, 
1840;  that,  if  either  of  the  parties  thereto  should  wilfully 
break  or  neglect  to  perform  any  of  the  covenants,  condi- 
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tions^  or  terms  of  the  said  contract,  it  should  be  lawful  for        1840. 
the  other  party,  at  any  time  within  three  calendar  months 
after  the  same  should  have  been  brought  to  his  or  their 
knowledge  or  notice,  or  after  the  time  when  the  same 
might  with  ordinary  diligence  and  care  have  been  known 
to  him  or  them,  but  not  afterwards,  to  determine  the  said 
contract  by  notice  in  writing ;  that,  if  the  defendants,  or 
either  of  them,  should  on  their  or  his  part,  or  the  plaintiff 
should  on  his  part,  refuse,  fail,  or  neglect  to  perform  and 
fulfil  any  of  the  covenants,  agreements,  matters,  or  things 
thereinbefore  mentioned  and  expressed  by  him  or  them  to 
be  performed  and  fulfilled,  then  and  in  every  such  case  the 
party  so  refusing,  failing,  or  neglecting  should  pay  the 
other  party  the  sum  of  2,000/.  as  and  by  way  of  liquidated 
and  ascertained  damages;  that  the  determination  of  the 
said  contract  by  any  of  the  means  aforesaid  should  not 
prejudice  the  right  of  either  of  the  parties  thereto  to  the 
said  damages  or  sum  so  liquidated  and  stipulated  as  afore- 
said, or  to  any  other  remedy  for  any  previous  matter  or 
thing;  as  by  the  said  indenture,  reference  being  thereunto 
had,  will,  amongst  other  things,  more  fully  and  at  large 
appear.    The  declaration  then  averred,  that  the  said  in- 
denture having  been  so  made  as  aforesaid,  and  the  plaintiff 
being  so  engaged  in  the  management,  conduct,  and  super- 
intendance  of  the  said  chemical  drug  and  galenical  manu- 
factory of  the  defendants  as  therein  mentioned,  and  en- 
gaged in  such  experiments  as  therein  also  mentioned,  for 
the  production  of  sulphate  of  quinine,  the  process  for  the 
making  of  sulphate  of  quinine  therein  mentioned  had  not 
been  completed  by,  nor  was  in  regular  operation  on  the 
21st  June,  1838,  in  manner  and  form  as  in  that  behalf  in 
the  said  indenture  mentioned  and  appointed  for  that  pur- 
pose, thereupon  afterwards,  after  the  said  21st  June,  1838, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 
9th  August,  1838,  by  a  certain  agreement  then  entered 
into  between  the  plaintiff  and  the  defendants,  it  was 
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agreed  in  manner  following,  that  is  to  say.  As  George 
Gwynne  (the  plaintiff)  has  not  yet  succeeded  in  producing 
the  45  oz.  of  sulphate  of  quinine  from  100  lbs.  of  bark^ 
as  stipulated  in  the  deed  as  executed  by  Charles  Davy 
and  Edward  L.  Mackmurdo  (the  defendants)  and  GkK>rge 
Gwynne  on  the  18th  April,  1838,  and  Davy  &  Mack* 
murdo  are  desirous  and  have  proposed  that  an  experiment 
in  the  course  of  a  few  days  should  be  made,  and  minutely 
recorded  by  Charles  Davy,  on  200  lbs.  of  bark,  in  order  to 
satisfy  themselves  what  produce  can  be  obtained;  and  as 
George  Gwynne^s  assistance  and  instructions  are  essential 
for  the  completion  of  the  above  experiment,  and  he  is  quite 
disposed  to  afford  Charles  Davy  every  facility  in  his  power^ 
provided  he  is  protected  against  future  injury,  it  is  hereby 
agreed  that  the  period  for  the  production  of  the  45  oz.  of 
sulphate  of  quinine  from  lOOlbs.  of  bark,  as  stipulated  in  the 
deed  executed  by  Charles  Davy  and  Edward  L.  Mackmurdo 
and  George  Gwynne,  on  the  18th  April,  1838,  shall  be 
extended  to  the  21st  December,  1838 :  Mutual  promises : 
Averment,  that,  from  the  time  of  the  making  of  the  last* 
mentioned  agreement,  until  and  upon  a  certain  day,  to 
wit,  the  12th  October  then  next  ensuing,  when  the  de- 
fendants wrongfully  broke  the  last-mentioned  agreement 
as  thereinafter  mentioned,  the  plaintiff  well  and  truly 
performed  the  last-mentioned  agreement  in  all  things 
therein  contained  on  the  plaintiff's  part  and  behalf  to  be 
performed  and  fulfilled,  and  was  ready  and  willing  well 
and  truly  to  have  performed  and  fulfilled  the  last-men- 
tioned agreement  in  all  things  in  the  said  agreement  con- 
tained to  be  by  him  performed  and  fulfilled  until  the  end 
and  expiration  of  the  term  limited  and  mentioned  in  the 
last-mentioned  agreement;  and  that,  although  the  said 
plaintiff  entered  upon  and  undertook  the  management, 
conduct,  and  superintendance  of  the  said  chemical  drug 
and  galenical  manufactory  from  the  day  in  that  behalf 
mentioned  in  the  last-mentioned  agreement,  and  continued 
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in  such  management^  condact^  and  saperintendance^  until  1840. 
the  breach  by  the  defendants  of  the  last-mentioned  agree- 
ment and  promise  as  thereinafter  mentioned^  and  was 
ready  and  willing  to  have  continued  such  management^ 
conduct^  and  superintendance  during  the  continuance  and 
until  the  expiration  of  the  said  term  of  seven  years  in  that 
behalf  in  the  last-mentioned  agreement  named  and  ap- 
pointed, to  wit,  from  the  30th  June,  1838;  and  although 
the  plaintiff  was  not  during  any  part  of  the  time  while  he 
was  so  engaged  in  the  said  management,  conduct,  and 
superintendance  as  last  above  mentioned,  directly  or  indi- 
rectly, personally  or  by  his  advice,  engaged,  nor  did  he  in 
any  way  assist,  in  any  similar  manufactory;  and  although 
the  plaintiff  did  immediately  upon  his  entering  into  such 
management,  conduct,  and  superintendance  as  aforesaid, 
to  the  best  and  utmost  of  his  skill  and  ability,  and  without 
delay,  proceed  with  and  continue  in  the  said  experiments 
in  the  said  indenture  and  in  the  said  last-mentioned  agree- 
ment mentioned,  and  was  ready  and  willing  to  have  gone 
on  to  complete  and  perfect  the  same;  and  although  the 
plaintiff  did  not  during  any  of  the  time  aforesaid,  to  wit, 
from  the  30th  April,  1838,  imtil  the  breach  of  the  last- 
mentioned  agreement  by  the  defendants  as  thereinafter 
mentioned,  in  any  manner  act  as  partner  with  the  defend- 
ants, or  with  either  of  them,  or  represent  himself  or 
willingly  suffer  himself  to  be  represented  as  such,  or  use 
the  said  partnership  name  or  style,  or  attempt  to  bind  the 
said  co-partnership,  or  either  of  them  the  defendants,  in  any 
manner  whatsoever;  and  although  the  plaintiff  was  from 
the  time  of  making  the  last-mentioned  agreement  until  the 
breach  thereof  by  the  defendants  as  thereinafter  mentioned, 
ready  and  willing  to  prosecute  and  continue  the  said  expe- 
riment for  the  production  of  45  oz.  of  sulphate  of  quinine 
from  100  lbs.  of  bark,  so  as  that  the  process  for  the  mak- 
ing thereof  should  be  completed  by  and  in  regular  opera- 
tion upon  the  21st  December  then  next,  and  producing  on 
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1840.  an  average  at  the  least  45  oz.  of  good  merchantable  sul- 
phate of  quinine  from  100  lbs.  of  yellow  bark  of  the  quality 
in  the  agreement  in  that  behalf  particularly  specified  and 
appointed ;  and  although  the  plaintiff  did  not  in  any  way 
wilfully  break  or  neglect  to  perform  any  of  the  conditions 
or  terms  of  the  last-mentioned  agreement  in  that  behalf 
above  mentioned ;  and  although  the  plaintiff  did  in  the 
course  of  a  few,  to  wit,  four  days,  after  the  making  of  the 
last-mentioned  agreement,  enter  upon  the  making  of  the 
said  experiment  upon  200  lbs.  of  bark  as  in  the  last-men- 
tioned agreement  mentioned,  and  was  engaged  in  making 
such  experiment  thence  until  the  day  when  the  last- 
mentioned  agreement  was  broken  by  the  defendants  as 
thereinafter  in  that  behaif  mentioned,  and  did  during  all 
that  time  afford,  and  would  have  continued  so  to  do,  to 
the  defendants,  and  particularly  to  the  said  Charles  Davy, 
all  the  assistance  and  instruction  and  every  facility  in  the 
plaintiff's  power  for  the  completion  of  the  last-mentioned 
experiment ;  and  although  the  plaintiff,  until  and  at  the 
time  of  the  breach  of  the  last-mentioned  agreement  by 
the  defendants  as  thereinafter  mentioned,  was  ready  and 
willing  and  then  offered  the  defendants  to  continue  in  the 
prosecution  of  such  last-mentioned  experiment,  and  to 
allow,  suffer,  and  permit  the  same  to  be  minutely  recorded 
by  the  defendant  Charles  Davy,  and  to  enable  him  to  do 
so,  and  continue  to  afford  all  the  assistance  and  instruction 
and  every  facility  in  the  plaintiff's  power  to  the  defend- 
ants, and  especially  to  the  said  Charles  Davy,  and  to  con- 
tinue to  perform  all  other  things  on  the  plaintiff's  part  in 
the  last-mentioned  contract  to  be  performed  and  fulfilled 
until  the  completion  and  due  determination  of  the  last- 
mentioned  agreement,  as  in  the  said  last-mentioned  agree- 
ment was  in  that  behalf  mentioned ;  of  all  which  the 
defendants  had  notice :  Yet  the  defendants,  not  r^arding 
their  said  promise  and  undertaking  in  that  behalf  as  afore- 
said made,  did  not  nor  would  perform,  fulfil,  and  keep  all 
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things  in  the  last-mentioned  agreement  contained  on  their  1840. 
part  and  behalf  to  be  performed^  fulfilled^  and  kept^  but 
broke  their  last-mentioned  agreement  in  this^  to  wit^  that 
they  did  not  nor  would,  nor  did  nor  would  either  of  them, 
allow  the  plaintiff  to  have  all  such  facilities,  materials, 
ways  and  means  for  carrying  on  and  prosecuting  the  said 
experiments  and  the  manufacturing  of  sulphate  of  quinine 
at  the  said  factory,  as  he  had  theretofore  had  and  used 
before  the  making  of  the  last-mentioned  agreement,  as 
thereinbefore  mentioned:  but,  on  the  contrary  thereof, 
the  defendants  afterwards,  and  before  the  said  21st  De- 
cember, 1838,  to  wit,  on  the  10th  October,  1838,  remov- 
ed, transferred,  and  carried  away,  and  caused  to  be  remov- 
ed, transferred,  and  carried  away,  a  large  quantity,  to  wit, 
1000  lbs.  of  yellow  bark  from  the  aforesaid  manufactory, 
where  the  same  was  then  lying  and  being  for  the  purpose 
of  the  said  experiments  by  the  plaintiff,  and  wholly  neg- 
lected and  refused  to  restore  the  said  bark,  or  any  part 
thereof,  or  to  provide  the  plaintiff  with  other  bark  instead 
of  the  bark  so  wrongfully  removed,  transferred,  and  car- 
ried away  as  aforesaid,  although  the  defendants  were  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid  and  often 
afterwards  requested  by  the  plaintiff  so  to  do,  and  to 
enable  the  plaintiff  to  resume  his  operations  and  experi- 
ments upon  the  said  bark  for  the  purposes  of  obtaining 
such  sulphate  of  quinine  as  aforesaid  mentioned,  and 
hindered  and  prevented  the  said  plaintiff  from  using  the 
materials  provided  for  the  purposes  of  such  experiments 
and  operations,  and  wholly  deprived  the  plaintiff  of  all 
facilities,  materials,  ways,  and  means  necessary  for  carry- 
ing on  such  experiments,  &c. 

To  this  declaration  the  defendants  demurred  specially;  special  demuT- 
assigning  for  causes — that  the  said  agreement  in  the  ^^^' 
declaration  mentioned  did  not  contain  any  stipulation  or 
matter  of  contract  as  to  the  defendants  allowing  to  the 
plaintiff  the  facilities,  ways,  and  means  for  carrying  on  and 
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prosecuting  the  said  experimeats  as  he  had  theretofore 
ttsedj  nor  did  the  declaration  shew  that  the  deed  in  the 
declaration  mentioned  had  been  before  the  making  of  the 
said  agreement,  or  at  an^  other  time,  avoided  or  deter- 
mined hj  the  defendants,  or  the  covenants  therein  con- 
tained determined,  in  the  manner  provided  for  by  the  said 
indenture — that  the  remedy  of  the  plaintiff  (if  any)  for  the 
matters  in  the  first  breach  mentioned  was  by  an  action 
upon  the  deed  mentioned  and  referred  to  in  the  declaration^ 
and  not  upon  the  agreement  therein  mentioned — that 
the  first  breach  did  not  state  or  shew  that  the  bark  so 
alleged  to  have  been  removed,  was,  at  the  time  of  such  re- 
moval, necessary  or  required  for  carrying  on  and  prose- 
cuting the  said  experiments  or  any  of  them,  or  that  the 
plaintiff  had  not  at  the  time  of  the  removal  a  sufficient 
quantity  of  hark  for  the  purpose  of  the  said  experiments 
independently  of  the  quantity  so  removed,  or  that  there 
was  at  any  time  any  refusal  of  the  defendants  to  supply 
and  provide  bark  to  the  plaintiff  for  the  purpose  of  the  said 
experiments — that  the  said  breach  did  not  shew  what  faci- 
lities, materials,  ways,  or  means,  the  plaintiff  had  or  used 
before  the  making  of  the  said  agreement,  which  the  de> 
fendants  refused  to  allow  to  the  plaintiff  after  the  making 
thereof,  &c. 
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ing  succeeded  by  the  day  named^  and  the  defendants  not  1840. 
having  availed  themselves  of  the  power  reserved  to  them  of 
determining  the  contract  upon  that  account^  a  second 
agreement  was  entered  into  by  parol  between  the  parties 
on  the  9th  August  in  the  same  year^  not  in  any  respect 
varying  the  terms  of  the  former  agreement^  but  merely  ex- 
tending the  period  thereby  allowed  to  the  plaintiff  for  the 
successful  performance  of  the  experiments  in  which  he 
was  engaged^  and  consequently  also  postponing  the  defen- 
dants' right  to  determine  the  first  agreement  under  the 
proviso.  The  present  action  is  brought^  not  for  a  breach 
of  the  parol  agreement^  in  giving  notice  before  the  ex- 
tended period,  but  for  an  alleged  breach  of  the  covenants 
in  the  first  agreement^  which  is  under  seal.  The  action 
therefore  should  have  been  covenant^  and  not  assumpsit. 
[The  Court  called  on — 

Warren,  contra. — For  the  purposes  of  this  action^  it  is 
quite  immaterial  whether  or  not  the  agreement  under  seal 
is  in  existence.  The  action  is  well  brought  upon  the  parol 
agreement,  which  incoiporates  as  far  as  their  nature  will 
admit  all  the  provisions  of  the  previous  specialty  agree- 
ment. The  plaintiff  was  bound  to  sue  upon  the  second 
agreement.  In  Atty  v.  Parish,  1  New  Rep.  104,  where  a  con- 
tract for  fireight  and  demurrage  was  entered  into  by  deed, 
it  was  held  that  the  plaintiff  could  not  declare  in  debt  ge- 
nerally for  the  carriage  of  goods,  and  the  use  and  hire  of 
ships,  and  give  the  deed  in  evidence  to  ascertain  the 
amount,  but  must  declare  upon  the  deed.  Speaking  of 
that  case,  Bayley,  J.,  in  TUson  v.  Tfie  Warwick  Gas  Light 
Company,  4B.  &C.962,  7  D.  &  R.  376,  says :  "I  am  not 
convinced  by  the  case  of  Atty  v.  Parish,  that,  where  a  con- 
tract appears  upon  the  face  of  a  declaration  to  be  such 
that  the  plaintiff  may  recover  whether  the  contract  be  by 
deed  or  not,  it  is  necessary  to  declare  upon  the  deed  if 
there  be  one.  The  strong  impression  upon  my  mind  is, 
that,  upon  principle,  although  there  be  a  deed  between  the 
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1840.  parties,  yet,  if  there  be  a  debt  independent  of  the  deed,  the 
amount  of  which  howeyer  is  to  be  ascertained  by  the  deed, 
the  existence  of  the  deed  will  not  prevent  the  party  from 
recovering  the  debt  npon  the  common  counts/^  So,  here, 
the  deed  is  something  extrinsic  and  collateral ;  its  exist- 
ence is  alleged  as  matter  of  inducement  only :  it  is  merely 
prayed  in  aid  to  construe  a  subsequent  substantive  con- 
tract. If  the  plaintiff  here  had  sued  upon  the  agreement 
under  seal,  he  must  have  averred  in  his  declaration  the 
successful  performance  of  the  experiment  contemplated 
within  the  time  therein  stipulated,  that  being  in  the 
nature  of  a  condition  precedent.  Thus,  in  Littler  v.  Hat- 
land,  3  T.  R.  590,  where  the  plaintiff  covenanted  to  build 
two  houses  for  500/.  bv  a  certain  day,  and  averred,  in  an 
action  of  covenant  for  the  money,  that  the  houses  were 
built  in  the  time ;  it  was  held  that  evidence  that  the  time 
had  been  enlarged  by  parol  agreement,  and  the  houses 
finished  within  the  enlai^ed  time,  did  not  support  the  de- 
claration. Brown  v.  Goodman,  3  T.  H.  592,  n.,  said  Heard 
Y.  JVadhamy  1  East,  619,  are  authorities  to  the  same  effect. 
So,  in  TTiompson  v.  Broum,  7  Taunt.  656,  1  Moore,  358, 
Gibbs,  C.  J.,  says :  ''It  is  most  expressly  laid  down,  that, 
in  covenant  on  a  charterparty,  the  plaintiff  must  shew  that 
he  has  done  all  which  lay  on  him  of  that  which  the  cove- 
nant required  him  to  do ;  and  he  cannot  aver  that  by  parol 
something  else  is  substituted  for  it.''  In  Greig  v.  Talbot, 
2  B.  &  C.  179,  3  D.  &  B.  446,  in  debt  on  a  bond  condi- 
tioned for  the  performance  of  an  award,  to  be  made  within 
a  limited  time,  the  declaration,  after  setting  out  the  condi- 
tion, stated,  that,  before  that  time  expired,  the  parties  to  the 
bond  [by  deed]  agreed  to  give  the  arbitrators  further  time 
for  making  the  award,  and  that  an  award  was  made  within 
the  extended  time,  and  allied  non-performance ;  and  it 
was  held,  on  demurrer,  that  the  action  was  maintainable  on 
the  bond.  In  Etans  v.  JTiomson,  5  East,  189,  it  was  held, 
that,  where  parties  by  an  indorsement  in  general  terms  on 
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the  bonds  of  submission  to  arbitration  agree  that  the  time  1840. 
for  making  the  award  shall  be  enlarged,  such  agreement 
virtually  includes  all  the  terms  of  the  original  submission 
to  which  it  has  reference.  Stephens  v.  Lowe,  2  M.  &  Scott, 
44,  9  Bing.  32,  Eippinghall  r.  Lloyd,  5  B.  &  Ad.  742, 
2  N.  &  M.  410,  and  Bacon  v.  Simpson,  3  M.  &  Welsby,  78, 
are  authorities  for  the  same  position.  [Bosanquet,  J. — 
The  last  was  the  case  of  one  parol  agreement  varying  the 
terms  of  another.  Is  it  contended  here  that  the  agreement 
under  seal  is  not  still  in  force  ?]  The  entering  into  the 
second  agreement  operated  a  dissolution  of  the  first. 

TiNDAL,  C.  J. — This  case  appears  to  me  to  be  free  fix)m 
doubt  or  difficulty.  The  action  is  brought  upon  an  agree- 
ment, not  under  seal,  supposed  to  have  been  made  on  the 
9th  August,  1838 ;  and  the  breach  assigned  is,  the  non- 
performance of  that  agreement.  The  objection  taken  to 
this  declaration  is,  that  it  appears  by  the  record  that  there 
is  an  existing  agreement  between  the  parties  to  the  same 
effect  precisely  as  the  parol  agreement  for  the  breach  of 
which  the  action  is  brought:  and  the  question  is,  whether, 
looking  at  the  declaration,  such  is  the  fair  inference  to  be 
drawn  from  it.  It  appears  that,  on  the  18th  April,  1838, 
an  agreement  imder  seal  was  entered  into  between  the  de- 
fendants and  the  plaintiff  for  the  employment  of  the  latter 
in  the  management  of  certain  chemical  works  for  the  de- 
fendants for  a  term  of  seven  years  fr^m  the  30th  June  then 
next;  and  that  in  that  deed  there  is  a  stipulation,  that,  if 
die  process  for  making  sulphate  of  quinine  should  not  be 
completed  by  and  in  regular  operation  upon  the  21st  June 
then  next  ensuing,  and  producing  on  an  average  at  the 
least  45  oz.  of  good,  merchantable  sulphate  of  quinine  fr^m 
100  lbs.  of  yellow  bark  of  a  given  quality,  then  the  defend- 
ants should  on  and  at  any  time  after  the  2l8t  Jime,  1838, 
have  power  to  determine  the  contract  by  notice  in  writing ; 
provided  that  if,  before  the  defendants  should  actually  have 
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1840.  giTen  such  notice,  the  plaintiff  shonld  haye  succeeded  in 
completing  such  process,  and  bringing  the  same  in  such 
regular  operation  with  such  results  as  aforesaid,  then  the 
said  power  and  condition  should  cease  and  be  void.  The  first 
question  therefore  is,  whether  or  not  this  deed  has  been 
determined.  By  its  terms  it  was  to  enure  for  seven  years : 
and  there  is  no  statement  in  the  declaration  that  it  has 
been  determined  in  the  only  way  in  which  it  could  be 
put  an  end  to,  viz.  by  notice  in  writing:  on  the  con- 
trary, it  appears  that  by  an  agreement  between  the  par- 
ties, the  time  for  the  performance  of  the  operations  con- 
templated by  the  deed  of  the  18th  April,  was  extended 
to  the  21st  December.  The  present  action  is  brought 
upon  this  second  agreement,  which,  as  before  observed,  is 
not  imder  seal,  and  which,  it  is  said,  virtually  incorporates 
the  terms  of  the  first  agreement.  The  short  question 
therefore  is,  whether  the  agreement  of  the  18th  April  is 
put  an  end  to  by  that  of  the  9th  August,  or  whether  it  is 
still  in  force.  The  second  agreement  is  as  follows : — ''  As 
Mr.  G.  Gwynne  has  not  yet  succeeded  in  producing  the 
45  oz.  of  sulphate  of  quinine  from  100  lbs.  of  bark,  as  sti- 
pulated in  the  deed  as  executed  by  C.  Davy  and  £.  L. 
Mackmurdo  and  G.  Gwynne  on  the  18th  April,  1838,  and 
as  Messrs.  Davy  &  Mackmurdo  are  desirous  and  have  pro- 
posed that  an  experiment  in  the  course  of  a  few  days 
should  be  made  and  minutely  recorded  by  C.  Davy  on 
200  lbs.  of  bark,  in  order  to  satisfy  themselves  what  pro- 
dace  can  be  obtained,  and  as  G.  Gwynne's  assistance  and 
instructions  are  essential  for  the  completion  of  the  above 
experiment,  and  as  he  is  quite  disposed  to  afford  C.  Davy 
every  facility  in  his  power,  provided  he  is  protected  against 
future  injury — ^it  is  hereby  agreed  that  the  period  for  the 
production  of  the  45  oz.  of  sulphate  of  quinine  from 
100  lbs.  of  bark,  as  stipulated  in  the  deed  executed  on  the 
18th  April,  1838,  shall  be  extended  to  the  21st  December, 
1838.'^     According  to  my  understanding,  this  is  simply 
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sn  agreement  for  the  extension  of  the  time  for  the  pro-  1840. 
duction  by  the  plaintiff  of  the  stipnlated  quantity  of  snl« 
phate  of  qninine.  The  deed  is  still  existing.  I  cannot^ 
therefore^  distinguish  this  from  the  cases  in  which  it  has 
been  held^  that,  where  a  certain  act  is  required  by  deed 
to  be  performed  within  a  given  time,  evidence  cannot  be 
given  of  an  extension  of  the  time  unless  by  a  contract  of 
equal  force  and  validity.  This,  it  is  contended,  will  leave 
the  plaintiff  altogether  without  remedy.  That  argument 
assumes  that  the  production  by  the  plaintiff  of  the  45  oz. 
of  sulphate  of  quinine  firom  100  lbs.  of  bark  is  a  condition 
precedent  to  his  setting  up  any  claim  for  services  under 
the  agreement,  which  I  am  far  from  thinking.  But,  if 
that  were  so,  all  we  can  say  is,  that  he  has  no  remedy  at 
law.    I  think  the  defendants  are  entitled  to  judgment. 

BosANQUET,  J. — ^This  is  an  action  of  assumpsit  upon  a 
parol  agreement  referring  to  a  previous  agreement  imder 
seal  between  the  parties.  The  breach  alleged  in  the  de* 
claration  is  in  terms  framed  on  the  stipulations  contained 
in  the  deed,  and  not  upon  the  parol  agreement.  The  only 
question  is,  whether  the  parol  agreement  operates  merely 
as  an  enlargement  or  extension  of  the  period  within 
which  the  plaintiff  was  to  perform  that  which  he  had  by 
the  deed  bound  himself  to  perform,  or  as  a  new  agreement 
virtually  and  substantially  incorporating  all  the  terms  of 
the  agreement  under  seal.  It  appears  to  me  to  amount 
to  no  more  than  an  agreement  for  the  extension  of  the 
time,  and  an  engagement  on  the  part  of  the  defendants 
not  to  exercise  the  power  reserved  to  them  by  the  deed,  of 
determining  the  contract  by  notice  in  writing,  until  the 
expiration  of  the  extended  period.  The  defendants  might 
possibly  be  liable  to  an  action  of  assumpsit  for  a  violation 
of  this  engagement;  but  the  plaintiff  is  clearly  not  entitled 
in  tfaia  action  to  recover  damages  for  a  breach  of  the  first 
agreement. 
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1840.^  CoLTMAN,  J. — ^This  case  appears  to  me  to  be  entirely 

free  from  doubt.  There  is  no  pretence  for  saying  that 
there  has  been  any  breach  of  the  second  agreement^  un- 
less we  are  to  consider  the  whole  or  the  material  part  of 
the  first  agreement  to  be  incorporated  in  it.  The  second 
agreement^  however^  purports  on  the  face  of  it  merely  to 
postpone  the  period  at  which  the  defendants  were  under 
the  first  agreement  to  be  at  liberty  to  take  advantage  of 
the  want  of  success  of  the  plaintifi*^  by  giving  him  notice  to 
determine  the  contract.  If  the  defendants  had  been 
guilty  of  a  breach  of  that  new  engagement,  by  prema- 
turely putting  an  end  to  the  plaintiff's  operations,  then 
the  question  would  arise  whether  their  so  doing  would  be 
the  subject  of  an  action  of  assumpsit.  But  that  is  not  the 
question  we  have  now  to  deal  with.  I  think  the  defendant 
is  entitled  to  judgment. 

Maule,  J. — ^I  am  also  of  opinion  that  the  present  action 
cannot  be  maintained.  Upon  the  first  agreement,  of 
course,  covenant  would  be  the  proper  remedy,  and  not 
assumpsit.  That  agreement  contained  no  covenant  on 
the  part  of  the  plaintiff  that  he  would  within  a  given  time 
produce  the  stipulated  quantity  of  sulphate  of  quinine 
from  100 lbs.  of  bark;  but  it  merely  reserved  to  the  de- 
fendants power,  in  the  event  of  the  plaintiff's  experiments 
not  producing  a  certain  result  within  a  period  limited,  to 
put  an  end  to  the  contract  by  a  notice  in  writing.  That 
notice  not  having  been  given,  the  agreement  is  still  in 
force.  The  parties  on  the  9th  August,  1838,  entered  into 
a  second  agreement,  the  substance  of  which,  after  reciting 
that  the  plaintiff's  experiments  had  failed  to  produce  the 
result  anticipated,  was,  an  extension  of  the  time  by  the 
former  agreement  limited  for  that  purpose,  from  the  21st 
June  to  the  2l8t  December,  1838.  The  effect  of  that  se- 
cond agreement  therefore  was,  that  the  defendants  should 
for  the  further  term  of  six  months  abstain  from,  exercising 


MICHAELMAS  TERM,  4  YICTORIiB.  45 

the  power  reserved  to  them  of  patting  an  end  to  the  first         1840. 
agreement.     It  may  be  that  the  defendants  would  be      gwynne 
liable  to  an  action  of  assumpsit  for  a  breach  of  that  stipu- 
lation :  but  that  is  not  the  ground  of  complaint  here. 

Judgment  for  the  defendants. 


V. 

Davy. 


Reynolds  v.  Sir  John  M.  Dotle,  Bart.  Monday, 

I  ^  ^  Nov,  2nd, 

HIS  was  an  action  of  assumpsit  upon  a  promise  to  in-  The  defendant, 


tureto 


demnify  the  plaintiff  from  loss  or  damage,  by  reason  of  hu depart!**^ 
his  acceptance  of  a  bill  of  exchange  for  the  defendant's  Jo>nthearmyof 

"^        ^  °  Don  Pedro  in 

accommodation.  Portugal,  ob- 

The  defendant  pleaded  non  assumpsit,  and  the  statute  piainUff;  who 
of  limitations.   Issue  thereon.  D"n*Ped?or'the 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  **>•"  *>*'*»*•  »«- 

"     ceptance  for 

at  Westminster  after  the  last  term.     The  cause  of  action  40l,  payable 
arose  out  of  the  following  circumstances: — ^The  plaintiff  d*ate:— Held,*' 
was  an  agent  for  Don  Pedro.    The  defendant,  who  held  a  ****V!H**j^**^^ 

^^  '  established  an 

commission  under  Don  Pedro,  was,  in  1832,  about  to  pro-  implied  con- 

ceed  to  Portugal  to  join  that  prince's  army.    The  night  part  of  the  de- 

before  his  departure  he  applied  to  the  plaintiff  to  lend  him  demnrrVthe"" 

his  acceptance,  and  accordingly  the  bill  declared  on — for  plaintiff  against 

*  "  being  called 

40/.,  payable  forty  days  after  date — ^was  drawn  by  the  de-  upon  to  pay  the 
fendant  and  accepted  by  the  plaintiff.     On  the  part  of  the  maturity.  * 
defendant,  it  was  contended  that  the  evidence  did  not  ,v  ?!L^*  *^*°* 

'  tJiat  tne  statute 

establish  a  contract  to  indemnify,  but  that  the  transaction  of  limitations 

began  to  run 

merely  amounted  to  a  loan.  from  the  Ume  of 

The  plaintiff  did  not  pay  the  bill  until  some  time  after  |J*  Kil  byThe  ^ 
it  became  due :  and,  supposing  the  six  years  not  to  com-  plaintiff*  «»d 
mence  running  until  the  time  o{  payment,  the  plaintiff's  time  it  became 
right  of  action  was  not  barred  by  the  statute  of  limita- 
tions ;  but,  if  the  period  of  limitation  commenced  from 
the  day  on  which  the  bill  became  due,  then  the  second  plea 
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1S40L  irould  be  a  bar  to  tbe  actum.  This  object]<m  being  taken 
on  the  part  of  tbe  defendant,  C4>tBi^  t.  Heywood,  9  Ad.  & 
£.  633,  1  P.  &  D.  502,  was  cited  in  answer.  It  was  there 
held,  contranr  to  the  inling  of  Abbots  C.  J.,  in  Baibel  t. 
Uojfdy  3  C.  &  P.  119,  that,  on  a  contract  to  indemnify  a 
phdntiff  against  costs,  which  he  is  afterwards  called  npcm 
to  par,  the  canse  of  action  arises  when  he  pays,  not  when 
the  costs  are  incurred  or  the  attoraej's  bill  deliTered  to 
such  plaintiff;  and  thGrefine  that  the  statute  of  limitations 
runsyroM  ike  time  of  paymemi. 

A  verdict  was  found  for  the  plaintiff,  damages  40L, 
subject  to  kare  icsei  icd  to  the  d^endant  to  move  to  enter 
ancMisuit. 


Bompms,  Serjeant,  now  mored  accordingbr. — ^He  sub- 
mitted, that  no  contract  of  indemnitr  could  be  implied 
firom  the  acceptance  of  the  bill  (or  the  defendant,  the  paro- 
bdbiHtr  being,  that^  as  he  was  on  the  Terr  point  of  sailing 
for  Portugal  under  circumstances  which  rendered  his  earfy 
return  in  the  highest  degree  improbable,  and  the  plaintiff 
filled  the  character  of  agent  to  IXm  Pedro,  in  w^iooe  ser- 
nce  the  defendant  was  engaged,  the  understanding  be- 
tween the  parties  was  that  the  bill  should  be  paid  br  the 
plaintiff;  that  the  transaction  was  in  £Kt  a  loan  of  ukhict, 
to  be  adraneed  at  a  future  daj;  that,  if  the  case  did 
amount  to  one  of  implied  indemnitr,  it  was  conditional 
onhr  on  the  plaintiff  dulj  honouring  the  bill,  a  condition 
which  had  not  been  onnplied  with;  and  that,  at  all  ements^ 
the  second  plea  afforded  a  good  answer  to  the  action,  the 
statute  <^  limitations  beginning  to  run  from  the  time  of 
the  plaintiff's  damnification  br  the  supposed  de&uh  of 
the  defendant,  Tiz.  the  daj  on  whidi  the  bill  became  par- 
able and  the  plaintiff  hahk  to  be  sued  upon  it. 

TixDAL,  C.  J. — CoOnge  t.  Beywood  is  a  distinct  antho- 
lilj  that  the  statute  of  limitalkmB  begins  to  run  firom  the 
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time  of  the  payment^  and  not  from  the  day  on  which  the 
plaintiff  became  liable  to  pay  the  bill.  The  only  question, 
therefore,  in  this  case,  is,  what  was  the  contract  into 
which  the  defendant  impliedly  entered  when  he  requested 
the  plaintiff  to  lend  him  his  acceptance.  It  appears  to  me 
that  the  effect  of  the  transaction  was,  to  make  the  de- 
fendant, as  between  himself  and  the  plaintiff,  the  real 
acceptor,  and  the  party  who  was  bound  to  have  the  money 
in  readiness  to  provide  for  the  bill.  It  is  impossible  to 
say  that  this  is  any  other  than  the  ordinary  case  of  an 
implied  indemnity. 

BosANQUET,  J.,  concurred. 

CoLTMAN,  J. — There  clearly  was  evidence  to  go  to  the 
jury  in  support  of  the  contract  of  indemnity  stated  in  the 
declaration.  With  respect  to  the  other  point,  there  can  be 
no  doubt  that  the  plaintiff  was  damnified  only  from  the 
time  he  paid  the  bill,  and  therefore  the  statute  would  run 
only  from  that  day. 

Mauls,  J. — ^This  is  the  common  case  of  an  acceptance  for 
the  accommodation  of  the  drawer:  and  the  cause  of  action 
accrued  at  the  moment  the  plaintiff  paid  the  bill. 

Rule  refused. 
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ShuTTLEWORTH  V.  Cocker.  Saturday, 

TNov.  21. 
HIS  was  an  action  upon  the  case  for  a  nuisance.  in  case  for  a 

The  first  count  of  the  declaration  stated,  that  the  plain-  rying  on  an  of- 

tiff,  before  and  at  the  time  of  the  committing  the  griev-  ^HhY^ea  of 

the  general  is- 
sue, the  judge 
lias  power  to  certify  under  the  3  &  4  Vict.  c.  24,  s.  2,  that  the  action  was  really  brought  to  try 
a  right  besides  the  mere  right  to  recover  damages  for  the  grievance  for  which  the  action  was 
brought,  to  enable  the  plaintiff  to  obtain  costs  on  a  verdict  for  less  than  40& 

Though  such  certificate  must,  it  seems,  be  given  immediately  after  the  trial  of  thi  catue,  the 
jadgc  may  at  a  subsequent  period  amend  an  informal  certificate. 
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ances  by  the  defendant  thereinafter  mentioned  was  and 
firom  thence  hitherto  had  been  and  still  was  possessed  of 
a  certain  messuage,  dwelling-house,  and  premises,  situate 
at  Hathersage  in  the  coimty  of  Dorset,  which  said  mes- 
suage or  dwelling-house  and  premises  at  and  during  all 
the  time  aforesaid  the  plaintiff  did  and  still  doth  occupy 
and  inhabit ;  and  the  plaintiff,  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  defendant  there- 
inafter mentioned,  was,  and  from  thence  hitherto  had  been 
and  still  was  possessed  of  certain  gardens,  orchards,  closes 
of  land,  &c.,  situate  at  Hathersage  aforesaid,  near  to  the 
said  messuage,  dwelling-house,  and  premises  of  the  plain- 
tiff, that  is  to  say,  &c.  &c. ;  and  the  defendant  during  all 
the  time  aforesaid  was  and  still  is  possessed  of  a  certain 
mill,  workshop,  and  manufactory,  near  to  the  said  mes- 
suage, dwelling-house,  and  premises,  and  the  said  gardens 
&c.  of  the  plaintiff:  that  the  defendant,  contriving  and  in- 
tending to  injure,  prejudice,  and  aggrieve  the  plaintiff,  and 
to  incommode,  disturb,  disquiet,  and  annoy  him  and  his 
family  in  the  possession,  occupation,  and  enjoyment  of  his 
said  messuage,  dwelling-house,  and  premises,  and  of  his 
said  gardens,  orchards,  &c.,  and  to  injure,  damage,  and 
destroy  the  said  messuage,  dwelling-house,  and  premises, 
gardens,  orchards,  &c.,  and  the  trees  and  shrubs,  grass, 
and  vegetables  growing  and  being  in  and  upon  the  said 
gardens,  orchards,  and  closes,  theretofore,  to  wit,  on  &c., 
and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  this  suit,  wrongfully,  imlawfully, 
and  injuriously  used  and  continued  to  use  certain  engines, 
ftirnaces,  funnels,  chimnies,  pipes,  tunnels,  channels,  and 
machines  theretofore  made,  placed,  erected,  and  being  in 
and  upon  the  said  mill,  workshop,  and  manufactory  of  the 
defendant,  and  in  so  using  and  continuing  to  use  the 
same,  the  defendant  cast,  projected,  and  expelled,  and  put 
out,  and  caused  and  procured  to  flow  out,  and  to  be  cast, 
projected,  and  expelled  and  put  out  of  and  from  the  said 
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engmes^  furnaces,  funnels,  chimnies,  pipes,  tunnels,  chan- 
nels^ and  machines,  divers  large  quantities  of  noxious, 
noisome,  unwholesome,  offensive,  and  poisonous  smoke, 
soot,  vapours,  fiunes,  smells,  and  stenches,  and  divers  large 
quantities  of  noxious,  noisome,  unwholesome,  offensive, 
and  deleterious  steel,  stone,  and  other  dust  and  matters,  so 
near  to  the  said  messuage,  dwelling-house,  and  premises, 
and  the  said  gardens,  orchards,  &c.,  of  the  plaintiff,  that 
the  said  noxious,  noisome,  unwholesome,  offensive,  and 
poisonous  smoke,  soot,  vapours,  fumes,  smells,  stenches, 
steel,  stone,  and  other  dust  and  matters,  during  all  the 
time  aforesaid,  wrongfully,  imlawfuUy,  and  injuriously 
flowed  upon  and  entered  into,  and  spread  and  diffused 
themselves  into,  through,  upon,  and  about  the  said  mes- 
suage, dwelling-house,  and  premises,  and  the  said  gar- 
dens, orchards,  &c.,  of  the  plaintiff,  and  the  air  over, 
through,  and  about  the  same  was  thereby  filled  and  im- 
pregnated with  the  said  noxious,  noisome,  unwholesome, 
offensive,  and  poisonous  smoke,  soot,  vapours,  fumes, 
smells,  stenches,  and  steel,  stone,  and  other  dust  ^and 
matters,  and  was  rendered,  on  the  said  several  days  and 
times  aforesaid,  and  became  and  was,  and  still  is,  cor- 
rupted, offensive,  unwholesome,  unhealthy,  and  uncom- 
fortable, and  deleterious  to  breathing  of  and  injurious  to 
the  life  of  man;  and  the  plaintiff  had  thereby  been,  and  still 
was,  greatly  annoyed  and  incommoded,  by  means  of  the 
said  grievances,  intheuse,  possession,  occupation,  and  enjoy- 
ment of  the  said  messuage,  dwelling-house,  and  premises, 
and  the  said  gardens,  orchards,  &c.,  during  all  the  time  afore- 
said, and  the  same  and  every  of  them  had  been  during  all 
the  time  aforesaid,  and  still  were,  by  reason  of  and  by  the 
said  soot,  steel,  stone,  and  other  dust,  covered  to  a  great 
depth  and  thickness,  to  wit,  to  the  depth  of  two  inches,  and 
the  grass,  herbage,  trees,  vegetables,  and%hrubs  growing 
and  being  in  and  upon  the  said  gardens,  orchards,  closes, 
and  premises,  were  greatly  injured,  damnified,  and  de- 
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stroyed  by  the  said  smoke,  soot,  vapours,  fumes,  smells, 
stenches,  and  steel,  stone,  and  other  dust  and  matters 
aforesaid. 

The  second  count  stated,  that  the  defendant,  during  all 
the  time  aforesaid,  wrongfully,  unlawfully,  and  injuriously 
contriving  and  intending  to  injure  the  plaintiff,  and  dis^ 
quiet,  interrupt,  and  disturb  him,  and  annoy  him  and  his 
family  as  aforesaid,  wrongfully  and  injuriously,  by  the 
using  and  continuing  to  use  the  said  engines,  furnace^ 
funnels,  chimneys,  pipes,  timnels,  channels,  and  machinery 
in  the  said  mill,  workshop,  and  manufactory  of  the  de^^ 
fendant  as  aforesaid,  wrongfully  and  unjustly  caused  and 
made  divers  loud,  jarring,  agitating,  roaring,  grating, 
groaning,  and  grinding  sounds  and  noises;  by  means  of 
which  the  plaintiff  and  his  family  were  greatly  disturbed 
uid  disquieted,  incommoded,  interrupted,  and  annoyed  in 
the  peaceable  and  quiet  possession,  use,  and  occupation 
and  enjoyment  of  the  said  messuage,  dwelling-house,  and 
premises ;  and  the  plaintiff  and  his  family  were  during  all 
the  times  aforesaid  thereby  prevented  and  hindered  £rom 
conversing  with  each  other  in  the  said  messuage,  dwelling- 
house,  and  premises,  upon  and  about  their  necessary  and 
lawful  occasions  and  affairs,  and  prevented  from  hearing 
the  voices  of  each  other  as  they  otherwise  would  and  ought 
to  have  done ;  and  the  plaintiff  and  his  family  were  there* 
by  during  all  the  time  aforesaid  prevented  and  hindered 
from  enjoying  their  natural  and  necessary  rest  as  they 
were  by  law  entitled  to  do ;  and  also  by  means  of  the  said 
several  premises  the  said  messuage,  dwelling-house,  and 
premises,  and  the  said  gardens,  orchards,  &c.,  had  been 
and  were  rendered  of  much  less  value  than  they  otherwise 
would  have  been :  to  the  damage  of  the  plaintiff  of  500/. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Assizes  for 
the  county  of  Derby,  the  existence  of  the  nuisance  and  its 
injurious  consequences  to  the  plaintiff's  property  were 
clearly  established :  and  in  his  summing  up  his  lordship 
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told  the  jiuy^  that  the  action  was  not  brought  for  damageii        ib40. 
Imt  to  try  a  right ;  and  that^  if  they  found  that  the  plaintiff 
had  sustained  a  real  grievance,  they  must  find  a  verdict 
for  him. 

The  jury  accordingly  returned  a  verdict  for  the  plain* 
tiff,  damages  \s. ;  and  his  lordship  immediately,  under  the 
3  &  4  Vict.  c.  24,  with  a  view  to  enable  the  plaintiff  to 
obtain  costs,  signed  the  foUovring  certificate : — 

''  I  certify  that  the  right  came  in  question  on  the  trial  Certificate. 
of  this  cause/' 

Adams,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  to  set  aside  this  certificate,  on  the  grounds,  that 
the  case  was  not  within  the  statute,  and,  if  it  were,  that 
the  certificate  was  insufficient  in  point  of  form. 

[After  the  rule  had  been  obtained,  the  Lord  Chief  Jus- 
tice, upon  the  application  of  the  plaintiff,  gave  a  second 
certificate,  in  the  following  form :  "  I  certify  that  this  ac-  Amended  cerU* 
tion  was  really  brought  to  try  a  right  besides  the  mere  ^ 
right  to  recover  damages  for  the  trespass  and  grievances 
alleged  in  the  declaration,  and  for  which  this  action  was 
brought;  and  that  the  right  came  in  question  at  the  trial 
of  this  cause.''] 

The  Solicitor-General  now  shewed  cause. — ^The  first  cer- 
tificate was  a  substantial  compliance  with  the  statute ;  and, 
at  all  events,  it  was  competent  to  his  lordship  to  amend 
that  certificate,  and  the  certificate  as  amended  is  an  an- 
swer to  this  application.  The  statute  (s.  2)  enacts,  "  that,  s  &  4  vict. 
if  the  plaintiff  in  any  action  of  trespass,  or  of  trespass  on  ^'  '  **  * 
the  case,  brought  or  to  be  brought  in  any  of  her  majesty's 
courts  at  Westminster,  or  in  the  court  of  Common  Pleas 
at  Lancaster  or  Durham,  shall  recover  by  the  verdict  of  a 
jury  less  damages  than  40^.,  such  plaintiff  shall  not  be 
entitled  to  recover  or  obtain  from  the  defendant  in  respect 
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of  such  verdict  any  costs   whatever,  whether  it  shall  be 
given  upon  any  issue  or  issues  tried,  or  judgment  shall 
have  passed  by  default,   unless  the  judge   or  presiding 
officer  before  whom  such  verdict  shall  be  obtained  shall 
immediately  afterwards  certify  on  the  back  of  the  record, 
or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action 
was  really  brought  to  try  a  right  besides  the  mere  right  to 
recover  damages  for  the  trespass  or  grievance  for  which 
the  action  shall  have  been  brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the  action  was  brought  was 
wilful   and  malicious/'     The  present   action  was  clearly 
brought  to  try  a  right,  within  the  fair  intendment  of  the 
act — a  right  in  the  plaintiff  to  the  enjoyment  of  his  pre- 
mises freed  from  the  nuisance  complained  of.     The  whole 
course  of  the  cause  precludes  the  idea  of  the  action  having 
been  brought  for  the  mere  purpose  of  recovering  damages. 
The  act  of  certifying  being  the  act  of  the  judge,  it  would 
be  manifestly  unjust  to  hold  that  it  is  to  be  construed  with 
the  same  degree  of  astuteness  as  an  act  of  the  party  would 
be.     The  statute  prescribes  no  particular  form  of  certifi- 
cate :  neither  does  it  expressly  point  out  at  what  time  it 
shall  be  given.     In  TVooUey  v.  niiitln/,   2  B.  &  C.  580, 
4D.  &  B.  147,  it  was  held  (over-ruling  Forrf  v.Parr,  2Wil8. 
21)  that  a  judge's  certificate  that  a  trespass  is  wilful  and 
malicious,  to  entitle  a  plaintiff  to  his  full  costs,  under  the 
8  &  9  Will.  3,  c.  11,  s.  4,  need  not  be  granted  at  the  time 
of  the  trial  in  open  court,  but  may  be  granted  at  any  time 
between  verdict  and  final  judgment.     Abbott,  C.  J.,  there 
says :  "  The  sound  construction  of  the  enactment  appears 
to  me  to  be,  that,  if  at  the  trial  the  trespass  appears  to 
have  been  wilful,  the  judge  may  grant  his  certificate  at 
any  convenient  time.     This  certainly  is  the  most  proper 
construction,  inasmuch  as  it  gives  the  judge  time  for  con- 
sideration, which  he  ought  to  have  for  the  due  exercise  of 
the  discretion  vested  in  him  by  the  statute."     So,  in  Fox^ 
all  V.  Banks,  5  Bam.  &  Aid.  536,  a  certificate  under  the 
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43  Eliz.  c.  6^  given  after  the  costs  had  been  taxed^  was  held 
to  be  in  time.  And  in  Whalley  v.  IVtlliamson^  7  Scott, 
135,  5  New  Cases,  200,  the  inclination  of  the  court  was 
that  the  judge  had  power  over  the  certificate  until  the  ex- 
piration of  the  time  for  moving  for  a  new  trial ;  in  other 
words,  that  the  power  existed  so  long  as  the  delay  in  exer- 
cising it  coidd  not  prejudice  the  party  to  be  affected  by  it. 
The  only  case  bearing  a  contrary  aspect  is  that  of  Wag^ 
gett  V.  Shaw,  3  Camp.  316,  where,  upon  an  application 
under  the  24  Geo.  2,  c.  18,  for  a  certificate  that  the  cause 
was  a  proper  one  to  be  tried  by  a  special  jury,  made  the 
day  after  the  trial,  Lord  Ellenborough  observed :  '^  The 
statute  provides  that '  the  judge  before  whom  the  cause  is 
tried  (if  he  sees  fit)  shall  immediately  after  the  trial  certify 
in  open  court  under  his  hand,  upon  the  back  of  the  re- 
cord, that  the  same  was  a  cause  proper  to  be  tried  by  a 
special  jury.^  I  do  not  think  I  have  authority  to  grant 
such  a  certificate  the  day  after  the  trial,  and  I  have  always 
been  in  the  habit  of  refusing  applications  so  made.''  But 
that  is  contrary  to  the  principle  to  be  deduced  from  the 
subsequent  decisions  in  banc.  It  would  be  extraordinary, 
indeed,  seeing  that  judges  are  in  the  constant  habit  of 
altering  the  entry  of  verdicts  from  their  own  notes,  and 
that  the  courts  daily  exercise  the  power  of  amending  pro- 
ceedings at  any  stage,  even  after  writ  of  error  brought, 
to  hold  that  the  judge  may  not  correct  a  mere  formal  error 
in  his  certificate  under  this  act. 
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Adams,  Serjeant,  in  support  of  his  rule. — ^There  is  no 
pretence  for  saying  that  this  action  was  brought  to  try  a 
right — a  claim  asserted  on  the  one  side,  and  denied  on  the 
other.  The  declaration  complains  of  a  nuisance  committed 
by  the  defendant.  The  defendant  by  his  plea  merely  puts 
in  issue  the  fact  of  his  business  being  carried  on  in  such  a 
way  as  to  be  a  nuisance  to  the  plaintiff.  Had  he  plead- 
ed leave  and  license,  or  twenty  years' uninterrupted  en- 
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joyment^  then  it  might  have  been  said  that  a  right  came 
in  issue  between  the  parties.  [7?i«fa/,  C.  J. — How  can 
the  plaintiff's  right  depend  upon  the  defendant's  course 
of  pleading?  Mauley  J. — ^The  words  of  the  statute  are, 
not,  "that  a  right  came  in  question  at  the  trial,''  but 
*'  that  the  action  was  really  brought  to  try  a  right."]  If 
the  construction  of  the  act  be  so  liberal  as  the  obsenrations 
of  the  court  would  seem  to  import^  it  is  difficult  to  con- 
ceive a  case  to  which  it  would  not  apply.  K  this  case  be 
within  the  act,  the  certificate  should  have  been  that  '*  the 
grievance  in  respect  of  which  the  action  was  brought  was 
wilful  and  malicious."  The  certificate  under  this  act  can 
only  be  given  at  the  trial  immediately  after  the  verdict  is 
pronounced.  Waggett  v.  Shaw,  3  Camp.  816,  is  expressly 
in  point.  And,  when  once  given,  the  judge  has  no  power 
to  amend  his  certificate. 


TiNDAL,  C.  J. — Upon  the  first  point  made  in  this  case — 
whether  not  it  is  one  that  comes  within  the  scope  of  the 
act — I  feel  no  doubt,  from  the  frame  of  the  record,  and  the 
evidence  given  at  the  trial,  that  the  judge  who  presided  at 
the  trial  had  power  to  certify.  The  statute  provides,  "that, 
if  the  plaintiff  in  any  action  of  trespass,  or  of  trespass  on 
the  case,  shall  recover  by  the  verdict  of  a  jury  less  damages 
than  40^.,  such  plaintiff  shall  not  be  entitled  to  recover  or 
obtain  from  the  defendant  in  respect  of  such  verdict  any 
costs  whatever,  whether  it  shall  be  given  upon  any  issue  or 
issues  tried,  or  judgment  shall  have  passed  by  default,  un- 
less the  judge  or  presiding  officer  before  whom  such  verdict 
shall  be  obtained  shall  immediately  afterwards  certify  on 
the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of 
inquiry,  that  the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for  the  trespass 
or  grievance  for  which  the  action  shall  have  been  brought, 
or  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought  was  wilful  and  malicious."    I  take  the 
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object  of  this  statute  to  be  to  prevent  parties  from  bring- 
ing vexatious  and  frivolous  actions^  where  the  damages 
must  necessarily  be  small  and  there  is  no  right  in  issue. 
In  the  present  case  the  plaintiff  in  his  declaration  alleges 
that  he  is  possessed  of  a  messuage  and  of  certain  orchards 
and  gardens^  and  that  the  defendant  is  possessed  of  a  mill 
near  to  the  plaintiff's  messuage^  in  which  he  used  certain 
engines  and  machinery  in  such  a  way  as  to  be  a  nuisance 
to  his  neighbour^  and  an  injury  to  him  in  the  enjoyment 
of  his  messuage.     The  defendant  pleads  that  he  is  not 
guilty :  he  denies  that  that  which  is  stated  in  the  declara- 
tion has  in  fact  taken  place.   Upon  such  a  record^  who  con 
say  that  there  is  no  question  of  right  in  issue  between  the 
parties?    The  plaintiff^  on  the  one  hand^  is  asserting  his 
right  to  the  enjoyment  of  his  premises  free  from  the 
nuisance  created  by  the  defendant.    The  defendant,  on 
the  other  hand,  insists  that  that  which  is  complained  of  is 
no  nuisance.    It  therefore  appears  to  me  that  the  case  is 
not  one  of  a  frivolous  or  vexatious  character,  and  brought 
merely  for  the  purpose  of  recovering  damages ;  but  that  it 
naturally  shapes  itself  as  a  question  of  right.  The  evidence 
at  the  trial  took  the  same  course,  the  cross-examination  by 
the  defendant's  counsel  of  the  plaintiff's  witnesses  tending 
mainly  to  elicit  the  fact  of  the  defendant  having  so  adapted 
and  altered  his  machinery  as  to  operate  as  little  prejudice 
as  possible  to  the  plaintiff:  but  still  he  insisted  upon  his 
right  to  continue  it.     I  am  clearly  of  opinion,  that  "  the 
action  was  really  brought  to  try  a  right,''  within  the  words 
and  meaning  of  the  statute,  and  therefore  that  it  was  a 
proper  case  for  a  certificate.    It  is  observable  that  the 
certificate  may  contain  one  of  two  statements — that  ^^  the 
action  was  really  brought  to  try  a  right  besides  the  mere 
right  to  recover  damages  for  the  trespass  or  grievance  for 
which  the  action  shall  have  been  brought,"  or  that  "  the 
trespass  or  grievance  in  respect  of  which  the  action  was 
brought  was  wilful  and  malicious."    The  legislature  in^ 
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tended  to  discountenance  actions  for  petty  grievances  un- 
attended with  real  injury  to  the  plaintiflf  or  with  malice  in 
the  defendant.  We  may  suppose  the  case  of  an  action 
brought  against  a  man  for  merely  walking  across  another 
man's  close.  In  that  case,  the  action  would  be  frivolous, 
and  the  judge  would  not  be  justified  in  giving  a  certificate. 
But  we  may  also  suppose  the  same  thing  done  vexatiously 
and  for  the  purpose  of  annoying  the  owner  of  the  close. 
In  that  case  the  judge  would  certify  that  the  trespass  was 
wilful  and  malicious.  Thus,  the  fair  and  just  rights  of 
both  parties  are  equally  protected.  I  will  not  stop  to  in- 
quire whether  the  first  certificate  given  in  this  case  was 
sufficient  or  not.  Neither  will  I  consider  whether  or  not 
the  certificate  must  be  given  immediaiely  after  the  trial ; 
though  undoubtedly  the  words  of  the  clause  would  strongly 
lead  to  that  conclusion ;  and  if  it  were  necessary  to  decide 
that  point,  I  should  pause  long  before  I  held  that  the  cer- 
tificate could  be  granted  at  a  subsequent  period.  I  found 
my  judgment  upon  the  fact  that  here  the  certificate  taas 
granted  immediately,  and  that  that  which  was  afterwards 
done  was  merely  the  amendment  of  a  mistake  or  mispri- 
sion of  the  associate.  Every  one  knows  the  course  at  Nisi 
Prius.  The  judge  is  asked  at  the  end  of  the  cause  to  cer- 
tify. He  assents.  While  the  next  cause  is  proceeding  the 
associate  indorses  the  certificate  on  the  record,  and  hands 
it  up  to  the  judge  for  signature.  The  judge,  giving  cre- 
dence to  the  act  of  his  officer,  assumes  that  the  certificate 
is  correctly  framed,  and  accordingly  signs  it.  Suppose,  on 
looking  at  the  certificate  after  having  signed  it — say,  the 
next  day,  or  the  next  moment — the  judge  should  discover 
that  the  word  "  not'*  had  accidentally  crept  in,  could  he 
not  erase  it  ?  Or,  suppose  a  certificate  under  the  wrong 
statute,  or,  as  here,  under  no  statute  at  all,  a  perfect  nul- 
lity, would  it  not  be  trifling  to  say  that  the  judge  had  no 
power  to  correct  the  blunder  ?  That  is  all  that  has  been 
done  here.    At  the  trial  I  signified  my  intention  to  cer- 
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tify  under  the  3&4Yiet.  e.24.  The  officer  handed  me 
np  a  certificate^  Mrhich  afterwards  turned  out  to  be  inap- 
plicable to  the  case :  I  therefore  amended  it  by  my  note 
made  at  the  time.  It  is  every  day^s  practice  to  amend  the 
entry  of  a  verdict  by  the  notes  of  the  judge,  to  amend 
records  in  various  ways,  and  to  supply  the  omission  of  the 
officer  to  record  the  proclamations  of  a  fine,  an  instance 
of  which  occurred  here  a  short  time  since,  in  the  case  of 
Evans,  dem.,  Davies,  def.,  6  Scott,  372,  5  New  Cases,  229, 
7  Dowl.  259.  In  all  these  cases  it  has  invariably  been  held 
that  the  mistake  of  the  officer  may,  upon  a  proper  applica- 
tion, and  within  a  reasonable  time,  be  set  right.  For 
these  reasons,  I  think  the  amendment  (as  I  call  it)  in  this 
case  was  justifiable;  and  therefore  that  the  rule  should  be 
discharged. 


1840. 


BosANQUET,  J. — I  also  think  this  was  a  case  in  which 
the  judge  had  power  to  certify  under  the  3  &  4  Vict.  c.  24. 
If  the  sole  question  in  the  cause  had  been  what  amount 
of  damages  the  plaintiff  was  entitled  to  recover,  undoubt- 
edly it  would  not  have  been  a  case  for  a  certificate.  But, 
if  the  record  be  so  firamed  that  a  right  beyond  the  mere 
right  to  recover  damages  might  come  in  question,  it  is  not 
competent  to  the  court  to  inquire  whether  or  not  the  pre- 
siding judge  has  exercised  a  sound  discretion  in  the  matter. 
In  the  present  case,  it  is  clear  from  the  evidence  that  the 
action  was  really  brought  to  try  a  right.  With  regard  to 
the  time  of  granting  the  certificate,  I  strongly  incline 
to  think  that  it  must  be  done  immediately  after  the  cause 
is  tried,  and  that  it  should  not  be  left  to  a  future  period, 
whether  long  or  short,  imless,  the  application  being  made 
immediately,  the  judge  desires  time  to  consider.  Here, 
the  apphcation  appears  to  have  been  made  at  the  proper 
time,  and  for  a  certificate  imder  this  statute.  Adverting 
to  the  evidence  given  in  the  cause,  his  lordship  assented  to 
the  application,  and  directed  the  associate  to  indorse  the 
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That  the  Lord  Chief  Justice  bad  power  to  certify^  I  do  not 
entertain  the  smallest  doubt*  I  think  the  case  was  one  in 
which  a  right  besides  the  mere  right  to  recover  damages 
could  and  did  come  in  question.  But^  if  no  such  right 
came  in  question  at  the  trial,  it  would  not  therefore  follow 
that  the  action  was  not  brought  to  try  a  right ;  for,  the 
right  may  not  have  come  in  question  at  the  trial  merely 
because  the  defendant  may  not  have  thought  fit  to  deny 
the  right.  An  action  of  trover,  or  an  action  for  money 
had  and  received,  is  often  brought  to  try  a  right,  without 
exhibiting  upon  the  record  any  thing  to  shew  that  a  right 
is  in  question  between  the  parties.  It  was  not  the  inten- 
tion of  the  legislature  to  limit  the  power  of  certifying  to 
cases  where  a  right  is  put  in  issue  by  the  pleadings. 
Their  object  was  to  discourage  trifling  and  frivolous  sidts. 
The  2nd  section  makes  an  exception  in  favour  of  parties 
seeking  to  establish  a  right  without  reference  to  mere 
damages,  actions  of  that  description  not  being  within  the 
mischief  the  statute  was  designed  to  remedy.  If,  then, 
this  be  a  case  in  which  his  lordship  had  power  to  certify, 
we  have  nothing  to  do  with  the  evidence  given  at  the 
trial ;  for,  the  power  given  to  the  judge  is  not  subject  to 
review.  K  we  were  to  enter  into  the  question,  I  should 
not  entertain  the  smallest  doubt  that  this  action  was  really 
brought  to  try  a  right.  The  certificate  given  by  the  Lord 
Chief  Justice  immediately  after  the  trial,  was  clearly 
intended  as  a  certificate  under  the  3  &  4  Vict.  c.  24,  s.  2 ; 
and,  though  not  in  the  form  in  which  it  ought  to  have 
been  given,  still  it  is  a  sufficient  memorandum  or  minute 
to  shew  that  his  lordship  assented  to  the  application  that 
was  made  to  him  for  a  certificate  in  conformity  with  the 
statute ;  and,  if  insufficient  in  point  of  form,  it  was  properly 
amended,  by  analogy  to  the  general  power  of  amendment 
which  the  courts  are  in  the  daily  habit  of  exercising  with- 
out reference  to  any  specific  enactment.  It  is  not  neces- 
saiy  to  consider  whether  the  certificate  under  this  act 
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1840.        niay  or  may  not  be  given  after  the  day  of  trial ;  though  I 
^!     '^     '     incline  to  think  the  legislature  intended  it  to  be  the  result 

Shuttle-  ° 

WORTH       of  the  judge's  impression  at  the  time  (8). 

V. 

Rule  discharged. 
(8)  See  Gillett  v.  Green,  9  Dowl.  219  :  and  see  the  next  case. 


Saturday,  MaRRIOTT  V,  STANLEY. 

Nov.  21  tt,      m 

The  operation  JL  HIS  was  an  actiou  on  the  case  for  an  injury  sustained 
Vict.*c^24  8.2  ^y  *^^®  plaintiflf  firom  coming  in  contact  with  certain 
is  not  limited  to  plough- shares,  &c.,  that  had  been  wrongfully  exposed  by 

cases  in  which     ^        °  ^  '  o,ri  # 

the  judge  has  the  defendant  upon  the  side  of  the  road  in  the  town  of 
tify.  Northampton.     Plea,  not  guilty. 

on^he^caw^fOT  ^^^  causc  was  tried  before  Bosanquet,  J.,  at  the  Spring 
negligently  ex-  Assizcs  at  Northampton  in  1840,   when   a  verdict   was 

posing  plough-  .  •         1  J- 

(haresona  found  for  the  defendant.  A  new  trial  having  been  di- 
whereby'the  rcctcd— See  1  Scott's  N.  R.  392,  1  Man.  &  Gr.  568— the 
toi*ned  fevere  cause  again  camc  on  for  trial,  before  Littledale,  J.,  at  the 
injury;  the  jury  last  Assizcs,  whcu  the  jury  returned  a  verdict  for  the  plain- 

havinff  ffiven  a 

verdict  for  one  tiff,  damages  One  shilling.  Immediately  after  the  trial, 
magesf  and  the  *^®  learned  judge  was  applied  to  for  a  certificate  under  the 
judge  having     3  gj.  4  yj^^  ^  24,  s.  2— see  the  last  case.     His  lordship, 

refused  to  cer-  '  * 

tify,  thinking  after  Conferring  with  the  Lord  Chief  Justice,  who  was  sit- 
be  within  the  ting  in  the  adjoining  court,  declined  to  certify,  conceiv- 
thauhepiain-^'  ^^^  ^^^  ^^^^  ^^^  *^  ^®  ^^®  ^^  which  the  act  gavc  him 

tiff  was  not  en-    power  tO  do  SO. 
titled  to  costs.      ^ 

Goulbum,  Serjeant,  now  moved  that  the  Master  might 
be  directed  to  tax  the  plaintiff  his  costs,  notwithstanding 
the  absence  of  a  certificate. — This  not  being  a  case  in 
which  a  right  beyond  the  mere  right  to  recover  damages 
could  by  possibility  come  in  issue,  the  learned  judge  had 
no  power  to  certify.  [Maule,  J. — You  must  contend  that 
under  no  circumstances  could  such  an  action  as  the  pre- 


Stanley. 
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sent  be  brought  to  try  a  right.]     Undoubtedly  the  argu-        ig4o. 
ment  must  go  to  that  extent.     In  Hullock  on  Costs^  2nd      ^^ — "* — ' 

...  Marriott 

edit.  35,  it  is  said,  that,  "  Although  the  language  of  the  r. 

statute  22  &  23  Car.  2,  c.  9,  s.  136,  should  seem  sufficient 
to  comprehend  every  species  of  personal  actions,  yet  its 
operation  hath  been  restrained  to  two  kinds  only  of  such 
actions,  namely,  trespass  quare  clausum  fregit,  and  assault 
and  battery,  leaving  all  other  personal  actions  to  the  statute 
of  43  Eliz.  c.  6.  The  reason  assigned  for  this  construction 
is,  that,  since  a  certificate  that  the  freehold  or  title  of  the 
land  was  chiefly  in  question,  or  an  assault  and  battery 
proved  (according  to  the  nature  of  the  action),  is  made  an 
indispensable  requisite  to  give  a  title  to  full  costs,  where 
the  damages  are  found  under  the  value  of  40*.,  it  is  ob- 
vious the  legislature  never  intended  to  include  within  the 
provisions  of  that  statute  any  other  personal  actions  but 
those  wherein  it  is  practicable  for  the  judge  to  grant  the 
certificate  thereby  prescribed;  which  is  only  in  the  two 
species  of  actions  above  particularized.'^  By  analogy, 
therefore,  to  the  construction  put  by  the  courts  upon  the 
statute  of  Charles,  the  words  of  which  are  substantially 
the  same  as  those  of  the  recent  statute,  those  cases  only 
are  within  the  latter  act  in  which  it  is  practicable  for  the 
judge  to  grant  a  certificate.  And  this  not  being  an  ac- 
tion of  that  description,  the  plaintiff'^s  right  to  costs  under 
the  statute  of  Gloucester  stands  unimpaired. 

TiNDAL,  C.  J. — ^We  must  take  it  for  granted  that  the 
jury  have  given  the  proper  measure  of  damages  in  this 
case.  The  statute  provides,  that,  if  the  plaintiff  in  any 
action  of  trespass,  or  of  trespass  on  the  case,  shall  recover 
by  the  verdict  of  a  jury  less  damages  than  40*.,  he  shall 
not  be  entitled  to  costs,  tmless  the  judge  before  whom 
such  verdict  shall  be  obtained  shall  immediately  after- 
wards certify  on  the  back  of  the  record  that  the  action 
was  really  brought  to  try  a  right  besides  the  mere  right 
to  recover  damages  for  the  trespass  or  grievance  for  which 
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1840.        the  action  shall  have  been  brought^  or  that  the  trespass 

j|J][^^j^      or  grievance  in  respect  of  which  the  action  was  brought 

V'  was  wilful  and  malicious.    As  at  present  advised.  I  think 

Stanley  k 

the  plaintiff  is  by  the  operation  of  the  statute  deprived  of 
his  costs,  and  that  the  case  was  not  one  in  which  the 
learned  judge  had  power  to  certify. 

BosANQUST,  J. — I  am  of  the  same  opinion.  The  plain- 
tiff in  this  case  insists  upon  his  right  to  costs  under  the 
statute  of  Gioucester.  The  statute  of  Elizabeth,  which 
enabled  the  judge  to  certify  to  deprive  the  plaintiff  of  costs 
where  the  damages  were  less  than  40^.,  is  repealed  by  the 
3  &  4  Vict.  c.  24 ;  and  that  act  proprio  vigore  deprives 
the  plaintiff,  in  any  action  of  trespass,  or  of  trespass  on 
the  case,  of  his  costs,  the  damages  recovered  being  less 
than  40^.,  unless  the  judge  shall  certify  in  the  manner 
therein  mentioned.  Here  the  judge  has  not  certified.  I 
am  by  no  means  prepared  to  say  that  an  action  of  this 
sort  may  not  be  brought  for  the  purpose  of  trying  a  right. 
The  fact  of  the  action  being  brought  for  negligence  does 
not  of  itself  exclude  the  possibility  of  a  right  coming  into 
question  at  the  trial. 

CoLTMAN,  J. — ^We  are  called  upon,  in  conformity  with 
the  construction  that  has  been  put  upon  the  22  &  23  Car.  2, 
c.  9,  s.  136,  to  depart  from  the  plain  words  of  the  3  &  4 
Vict.  c.  24 :  but  I  see  no  reason  why  we  should  follow  a 
vicious  precedent. 

Maule,  J. — The  words  of  the  recent  statute  appear 
to  me  to  be  perfectly  plain.  Under  the  22  &  23  Car.  2, 
c.  9,  the  question  was,  what  was  put  in  issue  at  the  trial : 
here  the  question  is  simply  what  was  the  action  brought 
for.  An  action  may  be  really  brought  for  something  that 
is  not  put  in  issue.  If  it  be  possible  that  the  action  might 
have  been  brought  for  the  purpose  of  trying  a  right,  the 
case  is  within  the  statute ;  and  therefore  it  does  not  fol- 
low that  the  plaintiff  is  not  deprived  of  his  costs  because 
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the  case  is  one  in  which  a  certificate  could  not  be  granted 
under  the  act.  The  object  of  the  legislature,  as  appears 
by  the  recital,  was,  to  prevent  trifling  and  frivolous  suits. 
Generally  speaking,  an  action  in  which  the  plaintiff  reco- 
vers less  than  40s.  damages,  is  frivolous.  Actions  that 
are  brought  for  the  purpose  of  asserting  some  right  in- 
dependently of  the  question  of  damages,  or  for  an  act 
that  is  wilful  or  maUcious,  are  exceptions  to  the  gene- 
ral rule.  The  present  case  did  not  appear  to  the  learned 
judge  to  fall  within  either  of  these  predicaments,  and 
therefore  he  declined  to  certify.  I  think  the  case  is 
clearly  within  the  act — within  the  very  mischief  the  act 
intended  to  prevent.  The  real  ground  of  complaint  is 
that  the  jury  have  given  an  improper  measure  of  da- 
mages. 

Rule  refused  (9). 


1840. 


Marriott 

V. 

Stanley. 


(9)  Doubts  having  arisen  whether 
the  S  Se  4  Vict.  c.  24,  applied  to 
casei  where  the  plaintiff  had  before 
the  passing  of  that  act  recovered  a 
verdict  for  less  than  40«.  (and  was 
consequently  by  the  operation  of  the 
43  Elix.  c.  6,  s.  2,  or  of  the  22  &  23 
Car.  2,  c.  9,  s.  136,  deprived  of  costs), 
but  had  not  signed  judgment  un- 
til after  that  act  passed— a  bill  haa 
passed  the  Lords  for  the  purpose 
of  putting  an  end  to  such  doubts. 
This  bill,  reciting  the  3  &  4  Vict 
e.  24,  and  the  two  former  acts 
therein  recited,  and  further  reciting 
that  "  it  is  expedient  to  remove  all 
doubt  whether  plaint! A  in  actions 
which  had  been  commenced,  and 
wherein  verdicts  had  been  returned 
before  the  said  act  of  the  last  Session 
for  lets  than  40«.,  may  not  still  be 
entitled  to  their  full  costs  of  suit, 
contrary  to  the  manifest  intention  of 
the  same,"  repeals  (a.  1)  the  3  &  4 
Vict.  c.  24,  so  &r  as  the  same  re- 
peals, or  may  be  deemed  to  re- 
peal, the  43  Eliz.  c.  6,  or  the  22  & 
23  Car.  2,  c  9,   "in   respect  to  ac- 


tions wherein  verdicts  had  been  re- 
turned before  the  passing  of  the  said 
act  of  the  last  Session/' 

And  by  s.  2  it  is  enacted  and  de- 
clared, that  no  plaintiff  who  had  be- 
fore the  passing  of  the  said  act  of  last 
Session  recovered  a  verdict  for  a  less 
amount  of  damages  than  40c.,  shall 
now  be  entitled  to  full  costs  unless  he 
was  so  entitled  immediately  before 
the  passing  of  the  said  act  of  last 
Session:  provided,  nevertheless,  that 
if  any  such  plaintiff  shall  have  pro- 
ceeded since  the  passing  of  the  last- 
mentioned  act,  and  before  the  3rd 
May,  1841,  to  tax  bis  full  costs  on  any 
such  verdict  so  obtained  fbr  less  than 
40c.,  nothing  in  this  act  contained 
shall  deprive  such  plaintiff  of  any  re- 
medy thereon  which  he  may  now 
have  for  the  recovery  thereof;  but  it 
shall  be  lawful  for  such  court  or 
judge,  on  the  application  of  any  de- 
fendant in  such  action,  to  stay  all  the 
proceedings  on  such  application,  up- 
on payment  of  such  costs  as  such 
court  or  judge  shall  think  fit." 
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Where  the 
plaintiff  closet 
his  case  with- 
out its  appear- 
ing that  there 
is  a  contract  in 
writing  relating 
to  the  subject- 
matter  of  the 
action,  the  de- 
fendant must 
produce  it  (in  a 
shape  to  be  cyI- 
dence)  if  be 
means  to  rely 
on  it;  even 
though  the 
plaintiff  haa 
had  notice  to 
produce  it 


F.  Magnay  V,  Knight. 

X  HIS  was  an  action  of  assumpsit  for  work  and  labour, 
goods  sold  and  delivered,  money  paid,  and  money  due 
upon  an  account  stated. 

Pleas — first,  except  as  to  15/.  19^.  7d.  and  40/.,  non  as- 
sumpsit— secondly,  a  set-off  for  goods  sold  and  delivered,, 
money  lent,  &c. — ^thirdly,  as  to  the  15/.  19*.  7rf.,  payment 
before  action  brought — fourthly,  as  to  the  40/.,  payment 
into  court. 

The  plaintiff  took  issue  upon  the  alleged  set-off,  ad- 
mitted the  payment  of  the  15/.  19*.  7d,,  and  took  the  40/. 
out  of  court. 

The  particulars  of  demand  claimed  a  balance  of 
230/.  15*.  llrf. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  Michaelmas  Term,  1838.  The  facts  that 
appeared  in  evidence  were  as  follow : — In  May,  1834,  a 
negotiation  was  entered  into  for  a  partnership  between 
W.  Magnay,  the  brother  of  the  plaintiff,  and  the  defend- 
ant, in  his  trade  of  a  bookseller  and  publisher,  in  anticipar 
tion  of  which  W.  Magnay,  between  that  date  and  the  end 
of  the  year,  advanced  to  the  defendant  10,000/.  In  the 
course  of  the  negotiations  for  the  proposed  partnership,  it 
was  agreed  between  W.  Magnay  and  the  defendant,  that  the 
plaintiff  should  enter  into  the  service  of  the  defendant  as 
a  clerk,  at  a  salary  the  amount  of  which  was  to  be  fixed  at 
a  future  period.  The  plaintiff  accordingly  entered  into 
the  defendant's  service  in  July,  1834,  and  continued  therein 
until  the  15th  June,  1836,  the  negotiation  for  the  pro- 
posed partnership  having  some  time  previously  been  aban- 
doned, as  was  also  a  subsequent  negotiation  for  intro- 
ducing into  the  firm  the  plaintiff  or  another  of  his  bro- 
thers, in  lieu  of  W.  Magnay.  These  facts  were  proved  by 
W.  Magnay,  who  also  proved,  that,  in  July,  1835,  at  an 
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interyiew  between  himself  and  the  defendant^  it  was  pro*         1840. 
posed  by  the  defendant  and  assented  to  by  himself  on  the      ^7^''' 
part  of  his  brother^  that  the  salary  of  the  latter  should  be  <*• 

250/.  per  annum^  from  the  commencement  of  his  service. 
It  further  appeared,  that,  in  a  statement  of  the  charges 
upon  the  concern,  shewn  by  the  defendant  to  one  Clowes 
(who  was  also  called  as  a  witness)  with  reference  to  the 
proposed  partnership,  the  salary  of  the  plaintiff  was  set 
down  at  250/.  per  annum. 

Upon  cross-examination,  W.  Magnay  was  repeatedly  w.  Magnay's 
asked  whether  there  was  not  an  agreement  m  writing  iion. 
relating  to  the  plaintiff^s  services.  He  at  first  denied  all 
recollection  of  any  such  agreement ;  but  ultimately  he  did 
remember  that  the  memorandum  signed  by  himself  and 
the  defendant  as  the^basis  of  their  proposed  partnership 
possibly  did  contain  a  stipulation  for  the  employment  of 
his  brother.  He  had  been  served  with  a  subpoena  duces 
tecum,  and  notice  had  been  given  to  the  plaintiff's  at- 
tomies  to  produce  this  document ;  but  it  was  not  to  be 
found. 

W.  Magnay,  on  his  cross-examination,  further  stated, 
that,  while  the  negotiation  for  a  partnership  between  the 
defendant  and  himself  was  in  progress,  he  received  no  in- 
iere9t  on  the  mm  advanced  by  him,  nor  did  he  participate 
in  the  profits  of  the  business ;  but  that,  the  negotiation 
being  at  an  end,  is<December,  1834,  he  received  bills  for 
the  amount  of  capital  advanced,  and  interest  from  tbut 
time  until  the  whole  was  repaid. 

The  plaintiff's  case  being  closed,  the  defendant  called  as 
a  witness  the  attorney  by  whom  the  memorandum  in  ques- 
tion was  prepared.  He  stated  that  there  was  a  clause  in 
that  agreement  for  the  employment  of  the  plaintiff  in  the 
counting-house  of  the  defendant,  and  that  the  agreement 
was  not  stamped,  nor  did  it  state  any  amount  of  salary. 

It  was  thereupon  insisted,  on  the  part  of  the  defendant, 
that  the  contract  for  the  plaintiff's  service  appearing  to 
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have  been  in  writing,  and  unstamped,  and  therefore  inca- 
pable if  produced  of  being  given  in  evidence,  the  plaintiff 
was  not  entitled  to  give  secondary  evidence  of  its  contents, 
and  consequently  must  be  nonsuited. 

The  clause  in  question,  which  was  contained  in  the 
draft  agreement  for  a  partnership  between  the  defendant 
and  W.  Magnay,  was  as  follows : — "  That  F.  Magnay, 
brother  of  the  said  W.  Magnay,  be  employed  in  the  part- 
nership business  in  any  way  which  shall  be  deemed  most 
advantageous,  and  shall  receive  the  accustomed  salary  of  a 
person  filling  such  a  situation  as  that  in  which  he  may  be 
so  employed;  the  object  of  such  employment  being  that 
he  may  gradually  advance  to  fill  a  confidential  situation 
in  the  said  business,  so  that  the  said  C.  Knight  (the  de- 
fendant) may  be  relieved  from  some  portion  of  the  respon- 
sibility which  now  attaches  to  him  in  the  conduct  of  the 
said  business ;  but,  when  filling  such  confidential  situation, 
the  said  F.  Magnay  shall  not  receive  a  greater  remunera- 
tion than  the  accustomed  salary  allowed  to  a  confidential 
clerk  in  a  similar  employment.  That,  when  the  said  F. 
Magnay  shall  have  been  employed  for  three  years,  the 
said  W.  Magnay  may  transfer  and  make  over  to  him  his 
share,  or  any  portion  of  it,  Sec.,  but  that,  in  such  case,  the 
salary  of  the  said  F.  Magnay  shall  cease  and  be  no  longer 
payable.'' 

There  was  no  evidence  to  shew  that  the  plaintiff  was 
cognizant  of  this  agreement. 

His  lordship  declined  to  nonsuit  the  plaintiff,  observing 
that  the  contract  at  the  most  was  dependant  upon  on 
event  that  never  took  place,  viz.  the  existence  of  a  part- 
nership between  the  defendant  and  W.  Magnay :  but  he 
reserved  the  point,  and  left  it  to  the  jury  to  say  whether 
or  not  the  salary  agreed  to  be  paid  to  the  plaintiff  was  to 
be  at  the  rate  of  250/.  per  annum  from  the  commence- 
ment of  his  service.  The  jury  found  that  it  was,  and  ac- 
cordingly returned  a  verdict  for  the  plaintiff,  damages  170/. 


Hin  and  Hayward  in  support  of  the  rule. — What  the 
precise  legal  effect  of  the  agreement  in  question  might  be, 
is  wholly  immaterial.  It  was  an  agreement  that  was  acted 
upon  by  both  parties :  and  the  circumstance  of  its  having 
been  put  an  end  to  so  far  as  W.  Magnay  was  concerned, 
did  not  render  it  less  important  or  less  binding  as  a  con- 
tract regulating  the  respective  rights  of  the  plaintiff  and 
defendant.  The  law  tenaciously  clings  to  a  written  docu- 
ment so  long  as  it  can  fairly  evidence  the  contract  be- 
tween the  parties.  [TindeU,  C.  J. — ^What  evidence  was 
there  of  the  authority  of  W.  Magnay  to  enter  into  such 
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M.D.HUl,  in  Hilary  Term,  1839,  obtained  a  rule  nisi         1840. 
to  enter  a  nonsuit  on  the  ground  urged  at  the  trial,  and      ^7"''     ' 

Magnay 

also  for  a  new  trial  on  the  ground  of  surprize. — ^The  al-  ^  v. 
l^ed  surprize  was  that  the  statement  made  by  W.  Mag- 
nay as  to  his  having  received  no  interest  upon  the  10,000/. 
advanced  by  him  to  the  defendant  until  after  the  nego- 
tiation for  a  partnership  between  them  was  put  an  end  to, 
tamed  out  upon  inquiry  to  be  nnfounded. 

The  SolicUor-General  and  Whateley  shewed  cause. — ^The 
plaintiff's  case  having  been  closed  without  any  written 
agreement  being  shewn  to  be  existing,  the  defendant,  if  he 
meant  to  rely  on  such  an  agreement,  was  bound  to  pro- 
duce it  in  such  a  state  as  to  be  admissible  evidence.  Be- 
sides, the  plaintiff,  for  anything  that  appeared,  was  an 
utter  stranger  to  the  supposed  agreement :  there  was  no 
evidence  that  he  was  ever  apprised  of  its  terms :  and  it 
never  was  in  fact  carried  into  effect.  There  can  be  no 
ground,  therefore,  for  entering  a  nonsuit. — The  motion  for 
a  new  trial  is  equally  without  foundation ;  for,  the  state* 
ment  made  by  the  plaintiff^s  brother  as  to  his  non-percep- 
tion of  interest  whilst  the  agreement  for  the  partnership 
was  in  agitation,  and  in  which  it  seems  he  was  mistaken, 
wholly  immaterial  and  beside  the  issue. 
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1S40.  an  engagement  on  the  part  of  his  brother?  I  see  none. 
Mauk,  J. — ^The  agreement  between  the  defendant  and 
W.  Magnay  was  not  binding  npon  the  plaintiff,  though  it 
might  hare  given  W.  Magnay  a  right  to  insist  on  the  de- 
fendant's concurring  with  him  in  taking  the  plaintiff  into 
the  sendee  of  the  honse.]  It  was  not  necessary  that  the 
plaintiff  shoold  know  at  the  time  of  the  written  agree- 
ment :  it  was  enough  that  he  afterwards  assented.  [UK- 
do/,  C.  J. — Could  the  defendant  have  maintained  an  action 
against  the  plaintiff  upon  that  agreement  for  refusing  to 
enter  into  his  senrice?]  Would  not  an  action  have  lain 
against  the  defendant  if  he  had  refused  to  employ  the 
plaintiff?  [Mauk,  J. — ^At  the  plaintiff's  suit,  certainly 
not.]  The  agreement  clearly  had  some  reference  to  the 
plaintiff's  service,  and  ought  to  have  been  produced  as  a 
part  of  his  case;  particularly  as  notice  had  been  given  him 
to  produce  it — a  circumstance  the  absence  of  which  was 
mainly  relied  on  by  Lord  Ellenborough  in  Doe  d.  Wood  v. 
Morris,  12  East,  237.  Here,  the  agent  who  made  the 
agreement  was  in  the  witness  box,  and  would  have  proved 
its  existence  but  for  his  unfortunate  fBulure  of  memory. 
In  WhUford  v.  7Wm,  10  Bing.  395,  4  M.  &  Scott,  166, 
the  plaintiff  had  been  employed  as  secretary  to  a  chari- 
table institution.  His  appointment  was  made  in  pursu- 
ance of  a  resolution  of  the  committee  for  managing  the 
affairs  of  the  society,  which  was  entered  in  a  book  remain- 
ing in  the  hands  of  the  plaintiff  as  secretary ;  but  to  whidi 
entry  the  plaintiff  was  no  party,  nor  did  it  appear  to  have 
been  expressly  brought  to  his  notice.  The  society  dis- 
solving, the  plaintiff  quitted  the  employ,  leaving  this  book 
in  the  office.  In  an  action  against  three  of  the  conmiittee 
for  arrears  of  salary,  it  was  held  that  the  plaintiff  was 
bound  to  produce  the  book,  inasmuch  as  it  would  shew 
the  terms  on  which  he  had  been  engaged.  Tindal,  C.  J., 
there  said :  ''  The  resolution  of  the  committee,  by  virtue 
of  which  the  plaintiff  received  his  appointment,  is  the  com- 


MICHAELMAS  TERM^  4  VICTORIiE.  69 

moa  voice  that  binds  the  committee^  otherwise  there  is  no  1340. 
agreement  at  all.  Is  it  not  therefore  of  the  very  essence 
of  the  plaintiff's  case  to  produce  the  agreement  on  which 
he  seeks  to  charge  the  defendants?  K  we  allowed  the 
plaintiff  to  recover  on  a  quantum  meruit,  we  might  be 
dealing  out  a  measure  of  remuneration  very  different 
from  that  which  the  parties  had  charged  themselves  with 
by  their  agreement.  It  has  been  contended  that  the 
plaintiff  was  no  party  to  the  resolution,  and  therefore  not 
bound  by  it.  When  he  entered,  however,  into  the  office 
of  secretary  under  the  resolution  in  question,  he  became 
in  that  character  possessed  of  the  book  containing  it,  and 
therefore  became  bound  by  it,  though  not  actually  a  party 
to  it.  There  are  many  cases  in  the  books  to  shew,  that, 
where  one  takes  advantage  of  a  deed,  and  thereby  be- 
comes possessed  of  the  thing  granted,  though  no  party  to 
the  deed,  he  is  nevertheless  bound  by  it.  Lord  Coke 
says — Co.  Litt.  230.  b. — '  Albeit  he  in  remainder  be  no 
party  to  the  indenture  (the  parties  thereunto  only  being 
the  lessor  and  the  tenant  for  life),  yet  when  he  in  the  re- 
mainder entereth  and  agreeth  to  have  the  lands  by  force 
of  the  indenture,  he  is  bound  to  perform  the  conditions 
contained  in  the  indenture.'  The  question  therefore  is, 
whether  there  is  any  mode  of  getting  at  the  agreement 
between  the  parties  in  the  present  case  other  than  by  the 
production  of  the  memorandum  itself.  I  am  of  opinion 
that  there  is  not.''  So,  here,  though  the  plaintiff  might 
not  have  authorized  and  was  not  actually  a  party  to  the 
agreement  at  the  time  it  was  entered  into,  yet  he  after- 
wards adopted  and  acted  upon  it,  and  therefore  became 
bound  by  it. 

TiNDAL,  C.  J. — ^The  rule  in  this  case  was  moved  in  the  As  to  the  non- 
alternative — ^for  a  nonsuit,  or  for  a  new  trial.  The  ground  f^e  agrccmcnL 
upon  which  it  has  been  urged  that  there  ought  to  be  a 
nonsuit,  is,  that  written  evidence  of  the  contract  under 
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1840.  which  it  is  alleged  the  service  for  which  the  action  is 
brought  was  rendered,  was  not  produced,  but,  on  the 
contrary,  merely  the  ordinary  parol  testimony.  The  first 
question  to  be  considered,  therefore,  is,  whose  eyidence 
was  the  written  contract,  and  upon  whom  lay  the  burthen 
of  producing  it  ?  The  course  of  the  cause  was  this : — ^The 
plaintiff^s  brother,  who  was  called  as  a  witness,  proved  in 
his  examination  in  chief,  that,  in  the  month  of  July,  1835, 
(the  plaintiff  having  then  been  about  a  year  in  the  defend- 
ants employ),  he  had  a  conversation,  with  the  defendant, 
as  to  the  amount  of  salary  the  plaintiff  should  receive, 
and  that,  in  that  conversation,  the  defendant  admitted 
that  250/.  per  annum  was  a  proper  remuneration  for  the 
services  of  the  plaintiff.  And  this  was  to  a  certain 
extent  corroborated  by  Clowes's  evidence  of  the  account 
in  the  handwriting  of  the  defendant,  in  which  250/. 
was  mentioned  as  the  amount  of  salary  payable  to  the 
plaintiff.  The  first  witness  was  cross-examined  at  con- 
siderable length  as  to  whether  there  was  not  an  agree- 
ment in  writing  relating  to  the  plaintiff's  service;  but  he 
positively  denied  that  there  was  any  such  agreement :  and 
there  the  plaintiff's  case  closed.  Nothing  having  been 
elicited  in  the  course  of  the  plaintiff's  case  to  shew  the 
existence  of  an  agreement  in  writing,  the  defendant  was 
not  in  a  condition  to  ask  for  a  nonsuit  by  reason  of  its 
non-production.  A  paper,  however,  was  produced  pur- 
porting to  be  an  agreement  between  the  defendant  and 
W.  Magnay.  But  it  was  unstamped.  I  therefore  re- 
jected it :  and  T  think  it  was  properly  rejected.  The  case 
thus  stood  upon  the  uncontradicted  testimony  of  the 
plaintiff's  brother.  If  authority  were  wanting  to  shew  the 
propriety  of  the  rejection  of  this  document,  Stevens  v. 
Pinney,  2  Moore,  349,  8  Taunt.  327,  appears  to  me  to  be 
exactly  in  point.  There,  in  an  action  on  the  common 
counts  for  work  and  labour,  it  was  held  that  the  plaintiff, 
having  established  his  case  by  other  evidence,  was  not  pre- 
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dnded  from  recovering  by  the  defendant's  proving  the  ex-  1840. 
istence  of  an  unstamped  and  unsigned  agreement,  which  m^ojjat 
fixed  the  price.  "It  is  clear,"  said  Dallas,  J.,  "that,  if  ,  •• 
it  had  appeared  as  part  of  the  plaintiff's  case  that  there  was 
an  agreement  in  writing  regulating  the  price  and  terms  of 
the  work  to  be  performed,  he  must  have  produced  it ;  and 
when  produced  it  could  not  have  been  received  in  evi- 
dence, being  unstamped;  and  the  plaintiff  then  must  have 
been  nonsuited.  The  plaintiff,  however,  had  made  out 
his  case ;  but  it  appeared  in  the  course  of  the  evidence  of 
one  of  the  witnesses  for  the  defendant  that  there  was  an 
agreement.  Now,  in  proving  the  existence  of  the  written 
agreement,  it  turned  out  to  be  unstamped,  and  therefore 
inadmissible  in  eridence,  and  consequently  not  amount- 
ing to  an  agreement.''  That  seems  to  be  the  very  case 
now  before  us. — ^Then  it  is  insisted  that  the  defendant  is  Surprise. 
entitled  to  have  a  new  trial,  because  he  was  siu*prized  by 
the  misstatement  (unintentionally  made)  of  a  fact  by  the 
plaintiff's  witness  on  cross-examination.  If  that  state- 
ment had  had  reference  to  the  issue  between  the  parties, 
undoubtedly  the  cause  must  have  gone  down  again.  But 
it  seems  to  me  that  it  could  have  nothing  whatever  to  do 
with  the  present  action :  and  it  would  be  too  much  to  say 
that  any  little  inaccuracy  in  an  answer  given  by  a  witness 
to  a  question  that  is  quite  collateral  and  beside  the  issue, 
and  probably  introduced  for  the  mere  purpose  of  creating 
a  prejudice  (10),  should  be  ground  for  setting  aside  the 
verdict.  I  therefore  think  the  rule  should  be  discharged. — 
I  forbear  to  go  into  the  question  of  authority.  And  I 
cannot  help  saying  that  justice  has  been  done  between  the 
parties. 

BosANQUET,  J. — I  am  also  of  opinion  that  there  is  no 

(10)  Qusre  on  which  aide?    Tlie      speech;  and  it  came  out  on  the  exa- 
fact  was    stated   in   the   opening      mination  in  chief  of  W.  Magnay. 
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1840.  ground  either  for  a  nonsuit  or  for  a  new  trial  in  this  case. 
The  first  question  is,  whether  or  not  the  plaintiff  was 
bound  to  produce  the  written  agreement.  He  proved  hj 
parol  a  prim&  fSsude  case,  both  as  to  the  service  and  as  to 
the  amount  of  remuneration :  and,  even  in  the  cross-ex- 
amination of  the  plaintiff's  witness,  nothing  was  elicited  to 
shew  that  there  existed  any  agreement  in  writing.  The 
defendant  then  produced  an  agreement.  Upon  the  au- 
thorities it  is  clear  that  this  formed  a  part  of  his  case,  and 
that  he  could  not  use  it  for  want  of  a  stamp.  In  Reed  v. 
Deere,  7B.&C.261,  Littledale,  J.,  says:  ''Ka  plaintiff 
gets  through  his  case  without  giving  the  defendant  any 
opportunity  of  mentioning  the  written  agreement,  the  lat- 
ter must  produce  it,  and  he  cannot  avail  himself  of  it 
unless  it  be  duly  stamped.^'  So,  in  7^  Ki$ig  v.  7%«  Inha- 
bUants  of  Padstow,  4  B.  &  Ad.  208,  1  N.  &  M.  9,  on  the 
trial  of  an  appeal  against  an  order  of  removal,  the  respond- 
ents having  proved  by  parol  the  renting  of  two  fields  in  the 
appellant  parish,  at  15/.  a  year,  and  an  occupation  and 
payment  of  the  rent  for  a  whole  year,  the  appellants  then 
gave  in  evidence  that  the  contract  for  taking  the  two  fields 
was  reduced  into  writing:  and  it  was  held  that  it  lay  upon 
the  latter  to  produce  the  written  contract.  Parke,  J., 
there  says :  "  The  rule  is  very  clearly  settled,  that,  if  it 
comes  out  on  the  cross-examination  of  the  plaintiff's  wit- 
ness that  there  is  a  written  instrument,  he  must  produce 
it :  but,  if  he  makes  out  a  prim&  facie  case  without  shew- 
ing that  there  was  any  written  contract,  the  other  party,  if 
he  relies  on  that  written  contract,  must  produce  it.''  And 
the  principle  was  recognized  in  this  court  in  Fenn  d.  J^omas 
V.  Griffiths,  4  M.  &  P.  299,  6  Bing.  533.  It  is  not  neces- 
sary to  consider  the  question  of  authority,  or  how  far  the 
act  of  his  brother  might  have  been  adopted  or  assented  to 
by  the  plaintiff.  It  is  not  by  any  means  an  unusual  thing, 
when  parties  are  entering  into  an  agreement  for  a  part- 
nership, for  one  to  stipulate  that  he  shall  have  liberty  to 
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introduce  a  relative  into  the  counting-house.    But  that         1840. 
would  not  give  the  party  a  right  to  insist  on  being  so  em- 
ployed. The  fact  of  the  witness's  memory  proving  treacher- 
ous as  to  a  matter  that  was  quite  foreign  to  the  question 
in  issue  in  the  cause,  clearly  is  no  groimd  for  a  new  trial. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  is  an 
established  rule,  that,  where  the  plaintiff  closes  his  case 
without  the  existence  of  any  agreement  in  writing  appear- 
ing, the  defendant,  if  he  relies  upon  such  an  agreement, 
must  produce  it.  That  rule  is  most  reasonable,  and  in 
practice  is  found  convenient;  and  where  there  is  a  known, 
plain,  and  intelligible  rule,  it  is  not  desirable  to  engraft 
upon  it  nice  and  subtle  distinctions.  The  plaintiff's  wit- 
ness certainly  seems  to  have  made  a  serious  mistake:  but 
that  was  in  a  matter  that  was  not  material  to  the  question 
in  issue,  nor  calculated  to  enhance  the  damages,  but 
rather  addressed  to  prejudice  only. 

Maule,  J. — I  am  also  of  opinion  that  this  rule  must  be 
discharged.  With  respect  to  the  first  point,  it  seems  that 
the  plaintiff  closed  his  case  without  making  it  appear  that 
there  was  any  written  evidence  of  the  contract.  Now,  it 
is  dear  firom  the  authorities,  that,  under  such  circum- 
stances, if  the  defendant  wishes  to  avail  himself  of  an 
agreement  in  writing,  he  must  produce  it.  On  the  part  of 
the  defendant  it  is  sought  to  distinguish  this  case  from  the 
authorities  that  have  been  referred  to,  by  suggesting  that 
the  rule  only  applies  where  there  has  been  no  notice  to 
produce.  But  I  find  no  warrant  for  that.  Besides,  the 
document  referred  to  was  not  an  agreement  between  the 
plaintiff  and  defendant :  there  was  nothing  binding  on  the 
plaintiff,  and  therefore,  even  if  its  existence  had  been 
shewn  in  the  course  of  the  plaintiff's  case,  it  need  not 
have  been  produced.  The  failure  of  the  witness  to  recol- 
lect the  fact  of  his  ha\ing  received  interest  upon  the  money 
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advanced  hj  him  on  account  of  the  projected  partnership, 
appears  to  me  to  afford  no  ground  for  sending  the  case  to 
a  second  trial.  It  was  not  a  matter  that  could  have  had 
any  influence  upon  the  result  of  the  cause.  If  such  a  mis- 
statement were  held  to  be  ground  for  a  new  trial,  I  think 
we  should  be  encouraging  the  increase  of  motions  for  new 
trials  to  a  very  undesirable  extent. 

Rule  discharged. 


Wedneiday, 
Nov,  nth. 


Davis  v.  The  London  and  Blackwall  Railway 

Company. 

In  cue  against    v^ASE. — ^Tho  declaration  stated  that  the  plaintiff,  before 

pany  foYan*  hi-  ^^^  ^^  ^^^  ^^^  ^^  ^^®  Committing  of  the  grievances  there- 
^^7  |?J,^^  inafter  mentioned,  was  possessed  of  a  certain  house,  situate 
in  conMquence  &;c.^  and  occupied  the  Same,  and  therein  carried  on  his 
house  falling  trade  and  business  of  a  gunsmith;  that,  before  and  at  the 
deciantlon  af-  times  of  the  Committing  of  the  grievances  thereinafter 
leged  for  breach,  mentioned,  the  company  were  engaged  in  the  making  of 
panydidnotuse  a  certain  part  of  a  certain  intended  railway  near  to  the 
skill,  or  take  said  housc  of  the  plaintiff,  and  near  to  a  certain  other 
or  p^  p*r^''  house  in  the  county  aforesaid,  situate  near  to  the  said 
cautions  in  or     housc  of  the  plaintiff,  and  were  also  then  employed  in 

about  the  male* 

ing  the  railway  making  certain  excavations  in  the  earth  near  to  the  fbun- 
dons,  and  that  datious  of  the  Said  housc  so  near  to  the  said  house  of  the 
i«»iy*^ne«ir-"  plai^tiff  as  aforesaid;  and  thereupon  it  became  and  was 
genUy,  unskii-   the  duty  of  the  said  company  to  use  due  care  and  skill, 

folly,  and  im-  i  i       i  i^  ■»  i  . 

properly  pro-  and  to  take  due,  reasonable,  and  proper  precautions  in  and 
making'of  the  about  the  making  the  said  excavations,  so  that,  for  want  of 
said  railway  and  g^^j^  oae,  skill,  and  precautions,  the  said  house  of  the 

excavauons,  .  . 

without  taking   plaintiff,  and  his  tools  and  implements  of  trade,  goods,  and 

due  and  proper 
care  and  pre- 
cautions to  prevent  the  said  house  so  near  to  the  house  of  the  plaintiff  from  falling  upon  and 
against  the  said  house  of  the  plaintiff,  that,  by  reason  of  the  careless,  negligent,  unskilful,  and 
improper  conduct  of  the  company,  and  for  want  of  due  and  proper  precautions  by  them,  the  said 
house  so  near  to  the  house  of  the  plaintiff  gave  way  and  fell  upon  and  against  the  house  of  the 
plaintiff,  Arc: — Held,  sufficient. 
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chattels  therein  might  not  be  damaged  or  destroyed,  or 
the  plaintiff  injured  in  respect  thereof:  Yet  the  said  com- 
pany, not  regarding  their  duty  in  that  behalf,  but  con- 
triying  and  intending  to  injure  the  plaintiff,  did  not  nor 
would  use  due  care  or  skill,  or  take  due,  reasonable,  or 
proper  precautions  in  or  about  the  making  the  aforesaid 
part  of  the  said  railway,  or  in  or  about  the  making  the 
said  excavations  upon  the  occasion  aforesaid,  according 
to  their  said  duty,  but  wrongfully  and  negligently  omit- 
ted so  to  do;  and  the  said  company,  contriving  and  in- 
tending as  aforesaid,  theretofore,  to  wit,  on  &c.,  and  on 
divers  other  days  and  times  afterwards  and  before  the 
commencement  of  the  suit,  so  carelessly,  negligently,  un- 
skilfully, and  improperly  proceeded  in  the  making  of  the 
said  part  of  the  said  railway  and  the  said  excavations, 
without  taking  due  and  proper  care  and  precautions  to 
prevent  the  said  house  so  near  to  the  said  house  of  the 
plaintiff  as  aforesaid  firom  falling  upon  and  against  the 
house  of  the  plaintiff,  that  afterwards,  to  wit,  on  &c.,  by 
reason  of  the  careless,  negligent,  unskilful,  and  improper 
conduct  of  the  said  company,  and /or  want  of  due  and  pro- 
per precautions  by  them  on  the  occasion  aforesaid,  the  said 
house  so  near  to  the  said  house  of  the  plaintiff  as  aforesaid 
gave  way  and  fell  with  great  force  and  violence  upon  and 
against  the  said  house  of  the  plaintiff,  whereby  the  said 
house  of  the  plaintiff  became  and  was  greatly  injured  and 
destroyed  and  rendered  uninhabitable  :  and  by  reason  of 
the  several  premises  divers  of  the  tools  and  implements  of 
the  plaintiff  used  by  him  in  his  trade  and  business  of  a 
gunsmith  as  aforesaid,  to  wit,  &c.,  of  the  value  of  20/., 
and  also  divers  other  goods  and  chattels  of  the  plaintiff,  to 
wit,  &c.,  of  the  value  of  20/.,  became  and  were  broken, 
spoiled,  and  destroyed,  and  wholly  lost  to  the  plaintiff; 
and  thereby,  and  for  want  of  his  said  tools  and  implements 
of  trade,  the  plaintiff  had  been  hindered  and  prevented 
from  carrying  on  his  said  trade  and  business  of  a  gun- 
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1840.         Binith^  to  wit,  firom  &c.  hitherto;  and  by  means  of  the 

D^^jg "      premises  the  plaintiff  had  also  firom  thence  hitherto  been 

••  deprived  of  the  nse  of  his  said  honse,  and  of  the  profits. 

The  London  •  •   t  j 

AND  benefits,  and  advantages  which  he  otherwise  might  and 
Railway  Co.  ^ould  have  acquired  firom  the  possession  and  nse  thereof 
and  firom  carrying  on  therein  his  trade  and  business  of  a 
gunsmith  as  aforesaid ;  and  thereby  also  the  plaintiff  had 
necessarily  incurred  divers  expenses,  to  wit,  to  the  amount 
of  20/.,  in  having  his  said  house  examined,  and  the  nature 
and  extent  of  the  said  damages,  injuries,  and  losses  ascer- 
tained, and  in  and  about  the  removal  of  the  ruins  of  his 
said  house,  and  of  such  of  his  goods  and  chattels  as  were 
not  wholly  destroyed,  and  in  and  about  the  removal  of  the 
last-mentioned  goods  and  chattels,  and  in  and  about  the 
procuring  another  residence,  and  otherwise  in  relation  to 
the  premises  and  matters  aforesaid  &c. 

To  this  declaration  the  defendants  demurred  generally. 

BompaSy  Serjeant  (JV.  /.  Alexander  was  with  him),  in 
support  of  the  demurrer. — ^The  declaration  does  not  dis- 
close a  breach  by  the  defendants  of  any  duty  that  is  im- 
posed upon  them  by  law.  It  is  not  averred  that  the  fiftlling 
of  the  adjoining  house  upon  the  house  of  the  plaintiff  was 
the  consequence  of  the  unskilfiil  and  improper  construct- 
ing of  the  railway  by  the  defendants.  The  real  question 
is,  whether  the  law  imposes  upon  the  defendants  a  duty  to 
use  any  precautions,  to  take  active  measures,  to  prevent  a 
house  near  the  railway  firom  falling  against  another  house. 
[Tindal,  C.  J. — Virtually  there  are  two  breaches — ^the  one, 
the  not  using  of  due  care  or  skill,  or  taking  due,  reasonable, 
or  proper  precautions  in  the  prosecution  of  the  company's 
works — ^the  other,  the  proceeding  with  the  works  in  a 
careless,  negligent,  unskilful,  and  improper  manner,  and 
without  taking  due  and  proper  precautions  to  prevent  the 
adjoining  house  from  falling  upon  the  plaintiff's  house.  If 
there  be  one  good  breach,  the  demurrer  is  too  large.] 


rili^irtM^hi^h.^ 


MICHABLMA8   TERM^  4  VICTORIifC. 

Buit,  contriy  was  stopped  by  the  Court. 
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TiNDAL.  C.  J. — ^The  arcniment  on  the  part  of  the  defend-  »• 

"  ...    The  London 

ants  gives  too  strong  a  meaning  to  the  word  '^  precaution,^  and 

which  is  in  truth  a  mere  expanding  of  the  first  expression.    Railway  Co. 
''care  and  skill /^  and  then  it  falls  within  the  strict  line 
of  the  defendants'  duty  (11). 

The  rest  of  the  Court  concurring — 

Judgment  for  the  plaintiff. 

Bompas,   Serjeant,  prayed  leave  to  amend:   but  the 
Court  declined  to  grant  it. 

(11)  See  Chadwick  v.  Trower,  8  Scott,  1. 


T 


Smith  v.  Tanner  and  Another.  Wednetday^ 

Nov.  lltL 
HIS  was  an  action  of  assumpsit.      The  declaration  Bythecondi. 

stated,  that  the  defendants,  on  the  8th  February,  1889,  by  t^^ul^n^f^ 
certain  persons,  to  wit,  Messrs.  Barnes  &  Thornton,  their  cf^ai"  '«^«f- 

,  iionary  inter- 

auctioneers  and  agents  in  that  behalf,  caused  to  be  put  up  esu,  it  wma  pro. 
and  exposed  to  sale  by  public  auction  the  absolute  rever-  vendors  should 
sion  expectant  &c.  of  and  in  certain  tenements  and  pre-  d^«  "ftJ^^^JJ 
mises  (describing  them),  upon  and  subject  to  the  following  "^^  deliver  an 

abstract  of  titley 

conditions,  that  is  to  say,  among  others— 4th,  that  the  and  that  all  oh- 
vendors  would,  at  their  own  expense,  within  twenty  days  ihouid'not  be 
after  the  sale,  deliver  to  the  purchaser,  or  his  or  her  solici-  JJi^hili*  ten'da" f 

after  the  deli- 
very of  the  abstract  should  be  considered  as  waived.  In  an  action  by  the  purchasers  the  breach 
alleged  vras,  that  the  vendors  did  not  within  twenty  days  after  the  sale  deliver  an  abstract  of 
title.  The  defendants  pleaded  that  they  did  within  twenty  days  after  the  sale  deliver  an  ab- 
stract, but  that  the  plaintiff  did  not,  within  ten  days  after  the  delivery  of  the  abstract,  take  any 
objections  to  the  title,  in  writing,  according  to  the  conditions.  The  plaintiff  replied,  that, 
alUitfugh  true  it  was  that  the  defendants  did  within  twenty  days  after  the  sale  deliver  an  ab- 
stract, yet  they  did  not  upon  such  abstract  disclose  and  shew  to  the  plaintiff  a  good  title,  and 
that  the  plaintiff  did  within  ten  days  after  the  delivery  by  the  defendants  of  the  abstract  take 
objections  to  the  title,  in  writing,  according  to  the  conditions  of  sale,  concluding  to  the  country : — 
Held,  that  the  replication  did  not  introduce  any  new  matter,  and  therefore  was  properly  con- 
cluded to  the  country. 
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1840.  tor,  an  abstract  of  the  title,  &c. — 7tli,  that,  in  case  any 
purchaser  should  raise  objections  to  the  title  not  provided 
for  by  the  conditions,  and  which  the  vendors  should  not  be 
able  or  willing  to  remove,  and  the  purchaser  should  insist 
upon  such  objections,  the  vendor  should  be  at  liberty,  hj 
writing  under  his  hand,  to  rescind  the  contract  for  the  lot 
or  lots  bought  by  such  purchaser,  on  repaying  to  such 
purchaser  his  or  her  deposit  money,  without  interest  or 
costs;  and  all  objections  which  should  not  be  taken  in 
writing  within  ten  days  after  the  delivery  of  the  abstract 
should  considered  as  waived :  that,  on  such  exposure  to 
sale,  the  plaintiff  became  and  was  the  purchaser  of  the 
said  several  reversionary  estates  and  interests  of  and  in  the 
said  several  tenements  &c.,  for  a  certain  sum,  and  paid 
the  deposit,  and  proportion  of  auction  duty,  &c. :  that,  on 
ftc.,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendants,  had  then  promised  the  defendants  to  per- 
form and  fulfil  all  things  in  the  said  conditions  of  sale 
contained  on  the  plaintiff^s  part  as  such  purchaser  as  afore- 
said to  be  performed  and  fulfilled,  they  the  defendants 
promised  the  plaintiff  to  perform  and  fulfil  all  things  in 
the  conditions  of  sale  contained  on  the  part  of  the  ven- 
dors to  be  performed  and  fulfilled,  and  also  that  they  the 
defendants  could  and  would  make  to  the  plaintiff  a  good 
and  sufficient  title  to  the  said  reversionary  estates  and  in- 
terests so  purchased  by  him  as  aforesaid,  subject  and 
according  to  the  effect  and  meaning  of  the  said  conditions 
BrcMh.  of  sale.    Breach — ^that  the  defendants  did  not  nor  would 

within  twenty  days  after  the  said  sale,  or  at  any  time 
hitherto,  deliver  to  the  plaintiff  or  his  solicitor  an  abstract 
of  the  title  of  the  defendants,  according  to  the  tenor  and 
effect,  true  intent,  and  meaning  of  the  said  conditions  of 
sale,  &c. — and  that  the  defendants  could  not  at  any  time 
make  to  the  plaintiff,  and  had  not  made  to  him,  a  good 
or  sufficient  title  to  the  said  reversionary  estates  and  inte- 
rests, or  any  of  them,  or  any  part  thereof,  subject   and 


:   * 
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according  to  the  effect  and  meaning  of  the  said  conditions         1840. 
of  sale,  although  requested.    By  means  whereof  the  plain-      "^J"^*^ 
tiff  had  been  deprived  of  all  the  benefits  and  advantages  »• 

which  would  have  arisen  to  him  from  the  completion  of 
the  said  purchase^  and  had  been  put  to  great  expenses, 
amomiting  to  100/.,  in  endeavouring  to  procure  the  said 
abstract,  and  in  and  about  the  matters  and  things  relating 
thereto,  and  in  endeavouring  to  get  the  said  purchase 
completed,  and  to  obtain  a  proper  conveyance  of  and  title 
to  the  said  reversionary  estates  and  interests,  and  had  lost 
all  gains  and  profits  which  he  might  and  would  otherwise 
have  made  and  acquired  from  using  and  employing  the 
said  sums  of  money  so  paid  by  him  as  deposit  and  duty  as 
aforesaid,  and  other  monies  provided  and  kept  by  him  the 
plaintiff  for  the  completion  of  the  purchase,  &c. 

The  defendants  pleaded — seventhly,  that  they,  within  Seventh  plea, 
twenty  days  after  the  said  sale,  to  wit,  on  the  27th  Febru- 
ary, 1839,  delivered  at  their  own  expense  to  the  solicitor 
of  the  plaintiff  an  abstract  of  the  title  to  the  said  several 
reversionary  estates  and  interests ;  yet  neither  the  plaintiff 
nor  his  solicitor  did  within  ten  days  after  the  delivery  of 
the  said  abstract  take  any  objections  to  the  said  title,  in 
writing,  according  to  the  true  meaning  of  the  said  condi- 
tions, nor  were  any  such  objections  taken  or  communi- 
cated to  the  defendants,  or  their  solicitor — verification. 

To  this  plea  the  plaintiff  replied — that,  although  true  it  Replication, 
was  that  the  defendants  did  within  twenty  days  after  the 
said  sale  deliver,  at  their  own  expense,  to  the  solicitors  of 
the  plaintiff  an  abstract  of  the  title  to  the  said  several  re- 
versionary estates  and  interests ;  yet  that  the  defendants 
did  not  by  or  in  or  upon  the  said  abstract  disclose  and 
shew  to  the  plaintiff  a  good  and  sufficient  title  to  the  said 
reversionary  estates  and  interests,  according  to  the  effect 
and  meaning  of  the  said  conditions  of  sale :  and  that  he 
the  plaintiff  did,  by  his  solicitors,  within  ten  days  after  the 
delivery  by  the  defendants  of  the  said  abstract  of  title  in 
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1840. 


Demurrer. 


the  seventh  plea  mentioned,  take  objections  to  the  said 
title,  in  writing,  according  to  the  true  meaning  of  the  said 
conditions  of  sale,  and  that  such  objections  were  within 
such  period  of  ten  days  aforesaid  taken  and  communi- 
cated to  the  defendants  by  the  plaintiff — concluding  to 
the  country. 

The  defendants  demurred  specially  to  this  replication, 
assigning  for  causes,  that  the  replication,  introducing  new 
matter,  ought  not  to  have  concluded  to  the  country,  but 
with  a  verification ;  and  that  the  replication  neither  con- 
fessed and  avoided  nor  properly  traversed  the  plea.  Joinder. 

Byles,  in  support  of  the  demurrer. — "  It  is  an  esta- 
blished rule,  that,  whenever  new  matter  is  introduced,  the 
pleading  must  conclude  with  an  averment,  in  order  to 
give  the  other  party  an  opportunity  of  answering  it*' — 
1  Wms.  Saund.  103  a,  n.  (1).  [Jlndal,  C.  J.— Suppose  the 
replication  had  concluded,  as  it  is  suggested  it  ought  to 
have  done,  with  a  verification,  could  you  have  gone  to 
trial  upon  any  other  plea  than  that  here  joined?]  The 
issue  raised  is  twofold — the  one,  as  to  the  sufficiency  of 
the  abstract — ^the  other,  as  to  the  delivery  of  objections. 
The  defendants  might  have  rejoined  that  the  abstract  de- 
livered did  shew  a  good  title  according  to  the  conditions. 
[^Tindal,  C.  J. — ^Then,  why  traverse  the  breach  as  to  the 
title?]  That  wiU  not  justify  a  departure  by  the  plaintiff 
firom  the  ordinary  rules  of  pleading.  [Ttni/a/,  C.  J. — ^The 
real  contest  is  merely  as  to  the  time  of  taking  the  objec- 
tions.]— ^Then,  the  replication  neither  confesses  and  avoids 
nor  properly  traverses  the  matter  aDeged  in  the  plea. 
[Tindal,  C.  J. — The  matter  is  traversed,  though  not  for- 
mally with  an  absque  hoc.] 

ChanneU,  Seijeant,  contra  (12),  was  stopped  by  the  Court. 


(11)  The  points  marked  for  ar-      tiff^  were — That  the  replication  did 
gmneDt  on  the  part  of  the  plain-      trarerse  a  material  allegation  in  the 
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TiNDAL,  C.  J. — ^It  seems  to  me  that  there  is  a  direct  al- 
legation on  the  one  side,  which  is  met  in  precise  terms  by 
a  denial  on  the  other;  and  therefore  the  replication  is  well 
concluded  to  the  country. 


1840. 


BosANQUET,  J.,  and  Coltman,  J.,  concurred. 

Maule,  J. — ^The  eflTect  of  the  replication  is,  that  the 
plaintiff  did  in  due  time  deliver  objections  to  the  abstract. 
No  new  matter  is  introduced :  but,  to  shew  that  the  ob- 
jections taken  were  valid,  the  replication,  admitting  that 
an  abstract  was  delivered  within  the  twenty  days,  avers 
that  it  did  not  disclose  a  good  title,  and  then  goes  on  to 
state  that  the  plaintiff  delivered  objections  to  it.  I  think 
the  replication  was  properly  concluded. 

Judgment  for  the  plaintiff. 


plea,  and  that,  although  the  repli- 
cation stated  that  the  ahstract  did 
not  disclose  a  good  title,  such  state- 
ment was  not  new  matter,  heing 
in  effect  the  same  statement  as  was 
contained  in  the  hreach  to  which 
the  plea  was  pleaded,  and  that 
such  statement  was  proper  to  he 
repeated  in  the  replication  for  the 
sake  of  certainty,  to  shew  that 
there  were  objections  which  could 
be  and  were  taken,  and  to  support 
the  breach  in  the  declaration  that 
the  defendants  did  not  nor  could 
make  a  good  title.  That  the  de- 
fendants could  not  have  rejoined 
any  new  matter  to  the  replication 


by  confession  and  avoidance  of  the 
same,  and  therefore  that  the  con- 
clusion to  the  country  was  proper ; 
and  that,  if  the  defendants'  plea 
was  to  be  taken  as  a  plea  alleging 
that  they  could  and  did  make  a 
good  title,  then  that  the  replication 
was  correct,  and  properly  concluded 
to  the  country.  And  cif  necessary) 
that  the  plea  was  bad,  and  con- 
tained no  answer  to  the  breach  to 
which  it  was  pleaded ;  that  it  nei- 
ther denied  nor  confessed  and 
avoided  such  breach ;  and  that  no 
certain  and  material  issue  could  be 
taken  upon  it. 
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Monday, 
No9.  160. 


Chuck  r.  Harris. 


Where  a  defen-  ThE  SOLICITOR  GENERAL,  on  a  former  day,  ob- 

dant,  after  no-     .    •       t  i*«<i>-i  i/*  'i* 

tice  of  trial,  ob-  tained  a  rule  msi  to  discharge  a  rule  for  a  special  juiy 
Tmd^lm!^  obtained  by  the  defendant,  upon  a  suggestion  that  it  was 
it  is  not  enough  obtained  for  the  mere  purpose  of  delay.   The  affidavit  upon 

that  he  com-  '^      '^  \  -  ^      -  t 

pUes  with  the  which  the  motion  was  founded  stated  that  notice  of  trial 
the^ruie  oThu-  ^^  been  given  and  the  cause  set  down  for  trial  at  the  first 

sitting  in  this  term,  Wednesday,  November  Ilth;  that  the 
rule  for  a  special  jury  was  obtained  on  the  4th,  and  an  ap- 
pointment given  to  reduce  on  the  lOth. 

Channell,  Serjeant,  shewed  cause. — He  submitted  that 
the  defendant  was  entitled  to  have  a  special  jury,  the  rule 
of  Hilary  Term,  1  Vict.  (12),  having  been  strictly  complied 
with :  and  denied  (by  affidavit)  that  the  object  in  applying 
for  a  special  jury  was  to  delay  the  trial  of  the  cause. 


ary  Term,  1 
Vict;  he  is 
bound  to  use 
due  diligence 
to  obtain  the 
attendance  of  a 
special  jury  by 
the  day  ap- 
pointed for  the 
trial  of  the 
cause. 


Bompas,  Serjeant,  in  support  of  the  rule. — ^The  appoint- 
ment to  reduce  having  been  given  for  the  10th,  there  was 
no  time  for  summoning  the  special  jury  for  the  11th,  two 
clear  days  being  necessary  for  that  purpose.  The  defen- 
dant was  bound  to  use  due  diligence  in  proceeding  on  his 
rule,  so  that  the  trial  might  take  place  on  the  day  for 
which  the  notice  was  given.  In  Gunn  v.  Honeyman,  2  B. 
&  Aid.  400,  Abbott,  C.  J.,  says :  ''  It  is  not  necessary  to 
lay  down  any  precise  rule  as  to  the  number  of  days  and 
hours  that  ought  to  intervene  between  the  service  of  the 


(12)  Which  provides  "  that  no 
rule  for  a  special  jury  be  granted 
on  behalf  of  any  defendant  (or 
plaintiff  in  replevin),  except  on  an 
affidavit  either  stating  that  no  no- 
tice ci  trial  has  been  given,  or,  if 
it  has  been  given,  then  stating  the 
day  for  wbicb  such  notice  bas  been 


given;  and  in  the  latter  case  no 
such  rule  is  to  be  granted,  unlen 
such  application  is  made  for  it 
more  than  six  days  before  that  day : 
provided  that  a  judge  may,  on  sum- 
mons, order  a  rule  for  a  special  jury 
to  be  drawn  up  at  any  time." 
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role  and  the  time  appointed  for  trials  in  order  to  make  the 
special  jury  a  supersedeas  of  the  common  jury  process.  It 
is  sufficient  to  say  here  that  the  rule  should  be  served  early 
enough  to  enable  the  other  party,  by  using  in  the  usual 
course  of  business  ordinary  diligence,  to  insure  the,  at- 
tendance of  a  special  jury/'  And  Bayley,  J.,  says:  "  Com- 
mon sense  pronounces  the  rule  to  be,  that  the  cause  is  to 
be  tried  by  a  common  jury,  unless  it  be  put  in  a  condition 
to  be  tried  by  a  special  jury;  and  that  is  not  done  unless 
the  rule  be  served  sufficiently  early  to  enable  the  other 
party  to  strike  the  special  jury.^ 


1840. 


» 


TiNDAL,  C.  J. — ^The  case  dted  seems  to  be  consistent 
with  good  sense.  The  general  rule  undoubtedly  is,  that 
the  party  requiring  a  special  jury  must  use  the  utmost  dili- 
gence to  obtain  the  attendance  of  a  special  jury  by  the 
ixy  appointed  for  the  trial  of  the  cause.  I  think  justice 
will  be  attained  in  this  case  by  directing  that  the  cause  be 
tried  by  a  special  jury  at  the  last  sitting  in  this  term. 


The  rest  of  the  Court  concurring — 


Rule  accordingly. 


Evans,  Vouchee. 

OTORKS,  Serjeant,  moved  to  amend  a  recovery  suffered 
many  years  since  in  the  Court  of  Great  Session  for  Mont- 
gomeryshire, by  adding  a  parish.  The  lands  were  described 
in  the  deed  to  make  the  tenant  to  the  praecipe  as  being  in 
the  parish  of  O.,  in  the  county  of  M.,  and  all  other  the 
lands  of  the  party  in  the  same  county.  The  omission 
sought  to  be  cured  was  of  lands  in  the  adjoining  parish  of 
L.,  in  the  county  of  M.  It  was  sworn  that  they  were  in- 
tended to  pass  by  the  recovery,  and  that  the  premises  had 

o2 


Thurtday^ 
Nov.  19M. 

The  court  re- 
fused to  permit 
an  old  recovery 
to  be  amended 
by  the  insertion 
of  a  parish,  the 
words  of  the 
deed  being 
large  enough  to 
embrace  it,  and 
the  omission 
being  conse- 
quently cured 
by  the3&4W. 
4,  c.  74, 1.  S. 
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1840.  idways  been  held  together.  [Tindal,  C.  J. — Is  not  the  de- 
EvANs,  ^®^*  cured  by  the  3  &  4  Will.  4,  c.  74,  s.  8  ?]  There  is  no 
Vouchee,  defect  apparent  on  the  face  of  the  deed.  In  Totton,  dem., 
Vincent,  def.,  7  Scott  835,  5  New  Cases,  626,  the  court 
perinitted  a  fine  to  be  amended  by  introducing  the  name 
of  an  adjacent  parish,  the  deed  to  lead  the  uses  containing 
the  words  "  or  any  other  adjoining  parish,''  the  land  ap- 
pearing to  have  been  intended  to  pass,  and  possession  hav<* 
ing  gone  accordingly. 

TiNDAL,  C.  J. — ^The  8th  section  provides,  "  that,  if  it 
shall  be  apparent  firom  the  deed  making  the  tenant  to  the 
writ  of  entry  or  other  writ  for  suffering  a  common  recovery 
already  suffered  or  hereafter  to  be  suffered,  that  there  is 
in  the  exemplification,  record,  or  any  of  the  proceedings  of 
such  recovery,  any  error  in  the  name  of  the  tenant,  de- 
mandant, or  vouchee,  in  such  recovery,  or  any  misdescrip- 
tion or  omission  of  lands  intended  to  have  been  passed  by 
such  recovery,  then  and  in  every  such  case  the  recovery, 
without  any  amendment  of  the  exemplification,  record,  or 
proceedings  in  which  such  error,  misdescription,  or  omis- 
sion shall  have  occurred,  shall  be  as  good  and  valid  as  the 
same  would  have  been,  and  shall  be  held  to  have  passed 
all  the  lands  intended  to  have  been  passed  thereby,  in  the 
same  manner  as  it  would  have  done  if  there  had  been  no 
such  error,  misdescription,  or  omission."  It  seems  to  me 
that  the  large  words  of  the  deed  render  this  application 
unnecessary. 

The  rest  of  the  Court  concurring — 

Storks  took  nothing  (13). 

(13)  See  Lockington,  Conusor,  Shipley,  Conusee,  1  Scott,  263,  1  New 
Cases,  355. 
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Collins  and  Others  v.  Gwynne.  Wednesday^ 

.|^  Nov,  25th. 

xSoMPAS^  Serjeant,  on  a  former  day  in  this  term,  ob-  Money  deposit- 
tained  a  rule  calling  upon  the  plaintiffs  to  shew  cause  why  neu'ofbaii  in 
two  sums  of  1132/.  15*.  2d.  and  257/.  11*.  lOrf.,  which  had  l^^l*^^^'^ 
been  paid  into  court  in  lieu  of  bail  in  error  by  the  defend-  the  judgment, 

.be  retained  to 

ant  in  this  cause — see  2  Scott,  775 — should  not  be  paid  satisfy  inter- 
back  to  his  representatiyes,  the  judgment  of  the  court  be-  i^u^^l^Se 
low  having  been  reversed  by  the  House  of  Lords  —  see  ^^^  Mow. 
Gwynne  v.  Bumell,  1  Scotf  s  New  Rep.  711,  6  New  Cases, 
453. 

Storks,  Serjeant,  now  shewed  cause,  claiming,  on  the 
part  of  the  plaintiffs,  to  be  entitled  to  have  a  sufficient  sum 
retained  to  satisfy  their  costs  of  a  demurrer  on  which  they 
succeeded  in  this  court — see  CoUins  v.  Gwynne,  5  M.  &  P. 
276,  7  Bing.  423. 

BompaSy  Serjeant,  in  support  of  his  rule,  was  stopped  by 
the  Court. 

TiNDAL,  C.  J. — ^The  money  was  paid  into  court  for  a 
specific  purpose :  we  have  no  power  to  alter  its  destination. 
It  stands  in  lieu  of  bail  in  error;  and  they  could  not  be 
made  answerable  for  by-gone  costs. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 
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Thursday, 
Nov.  12M. 

In  trespass 
against  a  con- 
stable for  taking 
the  plaintiff  on 
a  charge  of  fe- 
lony under  a 
warrant  which 
described  him 
by  a  wrong 
Christian  name: 
—Held,  that  the 
warrant  afford- 
ed no  protection 
to  the  defend- 
ant, although 
the  plaintiff  was 
the  person  real- 
ly intended  to 
be  taken ;  and, 
consequently, 
that  the  plaintiff 
was  entitled  to 
recover  without 
having  demand- 
ed a  perusal  and 
copy  of  the  war- 
rant under  the 
24  Geo.  2,  c.  44, 


HoYE  V.  Bush. 

X  HIS  was  an  action  of  trespass  for  an  assault  and  false 
imprisonment,  against  a  constable. 

Plea,  not  guilty,  *'  by  statute.'^ 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings 
in  London  in  Hilary  Term  last.  The  facts  that  appeared 
in  evidence  were  as  follow : — ^A  warrant  was  issued  by  a 
justice  of  the  peace  for  the  county  of  Hertford,  against  the 
plaintiff,  upon  a  charge  of  horse-stealing,  and  placed  in 
the  hands  of  the  defendant,  a  constable,  for  execution. 
The  warrant  erroneously  described  the  plaintiff  as  John 
Hoye,  his  true  name  being  Richard.  The  plaintiff  being 
pointed  out  to  the  constable  as  the  guilty  person,  he  ac- 
cordingly arrested  him.  There  was  no  proof  that  any  fe- 
lony had  in  fiAct  been  committed. 

The  defendant  put  in  the  warrant,  and  relied  upon  it  as 
Ids  justification,  there  haying  been  no  demand  of  perusal 
and  copy  under  the  statute  24  Greo.  2,  c.  44,  s.  6  (14). 


(14)  Which  enacts,  *'  that  no  ac- 
tion thall  be  brought  against  any 
constable,  headborough,  or  other 
officer,  or  against  any  person  or 
persons  acting  by  his  order  and  in 
his  aid,  for  any  thing  done  m  o6e- 
dienee  to  any  warrant  under  the 
hand  or  seal  of  any  justice  of  the 
peace,  until  demand  hath  been 
made,  or  left  at  the  usual  place  of 
his  abode,  by  the  party  or  parties 
intending  to  bring  such  action,  his, 
her,  or  their  attorney  or  agent,  in 
writing,  signed  by  the  party  de- 
manding the  same,  of  the  perusal 
and  copy  of  such  warrant,  and  the 
same  hath  been  refused  or  neglected 
for  the  space  of  six  days  after  de- 
mand; and  in  case  after  such  de- 


mand and  compliance  therewith, 
by  shewing  the  said  warrant  to  and 
permitting  a  copy  thereof  to  be 
taken  by  the  party  demanding  the 
same,  any  action  shall  be  brought 
against  such  constable,  headbo- 
rough,  or  other  officer,  or  against 
such  person  or  persons  acting  in 
his  aid,  for  any  such  cause  as  afore- 
said, without  making  the  justice  or 
justices  who  signed  or  sealed  the 
said  warrant  defendant  or  defen- 
dants, that,  on  producing  or  prov- 
ing such  warrant  at  the  trial  of  such 
action,  the  jury  shall  give  their  ver- 
dict for  the  defendant  or  defendants, 
notwithstanding  any  defect  of  juris- 
diction in  such  justice  or  justices," 
&c.  &c. 
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For  the  plaintiff  it  was  insisted  that  the  warrant  afforded         1840. 
no  justification^  inasmuch  as  it  directed  the  constable  to 
take  John  Hoye^  whereas  he  had  taken  Richard^  who  upon 
this  record  must  be  assumed  to  be  a  different  person. 

The  learned  judge  told  the  jury  that  the  defendant  had 
not  acted  in  obedience  to  the  warrant,  so  as  to  acquire  any 
protection  firom  it.  The  jury  accordingly  returned  a  ver- 
dict for  the  plaintiff,  damages  30/. 

Bompaa,  Serjeant,  in  Hilary  Term,  1839,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Talfofwd,  Serjeant,  now  shewed  cause. — ^The  defendant 
in  this  case  can  only  justify  as  having  acted  strictly  in 
obedience  to  legal  process — Partem  v.  Williams^  3  B.  &  Aid. 
330.  In  the  well-known  case  of  the  general  warrants — 
Money  Y.  Leach,  3  Burr.  174&,  1  W.Blac.  555 — it  was  held 
to  be  essential  that  aU  warrants  should  be  precise  both  as 
to  the  person  to  execute  them  and  the  person  upon  whom 
they  are  to  be  executed ;  and  that  case  has  ever  since  been 
acted  upon — Milton  v.  Green,  5  East,  233;  Bell  v.  Oakley, 
2  M.  &  S.  259.  In  the  case  of  civil  process,  a  party  ar- 
rested by  a  wrong  name  is  entitled  to  be  discharged,  and 
may  have  (unless  restrained)  an  action  against  the  officer; 
Smiih  V.  Innes,  4  M.  &  S.  360;  Coles  v.  Gunn,  8  Moore. 
526,  1  Bing.  424;  Finch  v.  Cocken,  2  C.  M.  &  R.  196.  The 
true  test  in  these  cases  is,  what  is  the  position  of  the  par- 
ties in  the  event  of  a  resistance  to  the  process  resulting 
in  the  death  of  the  officer?  as  Bayley,  J.,  observes  in  77ie 
Kin^  V.  fVeir,  1  B.  &  C.  288,  2  D.  &  R.  444—"  According 
to  the  extent  of  the  officer's  authority,  his  death  may  be 
murder,  manslaughter,  or  perhaps  justifiable  homicide.'^ 
Here,  not  only  was  there  no  proof  that  the  plaintiff  was 
the  person  against  whom  the  accusation  was  directed,  but 
there  was  no  proof  that  a  felony  had  been  committed  at 
all.    The  direction  of  the  learned  judge  was  therefore  per- 
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1840.        fectly  correct^  and  consequently  the  plaintiff  is  entitled  to 
retain  his  verdict. 


BompaSf  Serjeant,  in  support  of  his  rule, — ^The  warrant 
was  a  protection  to  the  ofScer  notwithstanding  the  mis- 
description of  the  party.  ITlndal,  C.  J. — ^The  contrary  was 
distinctly  held  in  Cole  v.  Huukon,  6  T.  R.  234,  and  Shadgeit 
Y.  Clipson,  8  East,  328.]  These  were  cases  of  arrest  on 
civil  process,  where  the  rule  is  more  strict.  But,  in  the 
case  of  criminal  process,  the  name  is  not  essential — 1  Hale's 
P.  C.  577.  The  name  of  the  delinquent  may  be  and  fire- 
quently  is  unknown:  it  is  enough  if  the  party  taken  be 
the  party  the  justice  intended.  [Bosanquet,  J. — ^We  can- 
not assmne  that  the  magistrate  knew  the  plaintiff;  there- 
fore his  intention  is  out  of  the  question.  Tindal,  C.  J. — 
In  Rex  V.  Hood,  1  B.  &  M.,  C.  C,  281,  a  warrant  directing  a 
constable  to  take Hood  for  a  misdemeanor,  without  fur- 
ther description  or  identification,  was  held  bad.]  There  the 
warrant  was  bad  upon  the  face  of  it,  which  is  not  the  case 
here.  The  court  cannot  but  be  alive  to  the  consequences 
that  must  result  from  holding  that  a  felon  is  to  escape, 
and  may  justify  resistance  even  to  death,  on  account  of  a 
mere  mistake  in  the  name,  where  the  magistrate,  who  has 
no  means  of  knowing  the  truth,  is  bound  to  issue  the  war- 
rant, and  the  constable  is  equally  bound  to  execute  it  upon 
the  party  intended.  Suppose  the  plaintiff  had  been  speci- 
fically pointed  out  to  the  constable  as  the  party  to  be  ar- 
rested, would  not  the  latter  be  justified  in  apprehending 
him? 

The  plaintiff  should,  at  all  events,  have  demanded  a  copy 
and  perusal  of  the  warrant  under  the  24  Greo.  2,  c.  44,  s.  6. 
In  Price  v.  Messenger,  2  B.  &  P.  158,  it  was  held,  that,  if 
an  officer  seize  goods  in  obedience  to  the  warrant  of  a  ma- 
gistrate, whether  that  warrant  be  legal  or  not,  he  cannot 
be  sued  without  a  previous  demand  of  a  copy  and  perusal 
of  the  warrant.    Lord  Eldon,  C.  J.,  there  says:  ^'  The  public 
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interest  requires  that  officers  who  really  act  in  obedience 
to  the  warrant  of  a  magistrate  should  be  protected.  In 
such  cases^  therefore^  the  law  has  provided  that  the  remedy 
of  the  party  grieved  shall  be  confined  to  the  magistrate^  as 
wen  where  he  has  gnmted  a  warrant  without  having  juris- 
diction,  as  where  the  warrant  which  he  has  granted  is  im- 
proper. The  statute  provides  that  no  action  shall  be 
brought  against  an  officer  for  any  thing  done  in  obedience 
to  any  warrant  of  any  justice  of  the  peace,  unless  a  de- 
mand hath  been  made  of  a  copy  and  perusal  of  the  war- 
rant; and  that,  in  case,  after  compliance  with  such  de- 
mand, any  action  shall  be  brought  against  such  officer  for 
any  such  cause  as  aforesaid,  without  making  the  justice  a 
defendant,  a  verdict  shall  be  given  for  the  defendant, 
'notwithstanding  any  defect  of  jurisdiction  in  such  jus- 
tice/ and  if  such  action  be  brought  jointly  against  such 
justice  and  also  against  such  officer,  on  proof  of  such  war- 
rant, the  jury  shall  find  for  the  officer^ '  notwithstanding 
any  such  defect  of  jurisdiction  as  aforesaid.'  The  act 
therefore  takes  it  for  granted  that  an  officer  may  be  said 
to  act  in  obedience  to  the  warrant  of  a  justice  of  the  peace, 
though  such  justice  had  no  jurisdiction,  and  though  the 
warrant  be  an  absolute  nullity.  For^  it  is  as  much  a  de- 
fect of  jurisdiction,  if  the  justice  grant  an  improper  war- 
rant in  a  case  over  which  he  has  jurisdiction,  as  if  he  had 
no  jurisdiction  over  the  case  at  all.  The  only  question, 
therefore,  is,  whether  the  act  of  the  officer  were  done  in 
obedience  to  any  warrant  of  any  justice  of  the  peace. 
And,  considering  the  nature  of  the  protection  intended 
to  be  given  to  officers  by  this  act,  I  think  it  reasonable  to 
say  that  the  defendants  in  this  case  acted  in  obedience  to 
the  warrant  within  the  meaning  of  the  legislature.  If  this 
be  so,  it  is  sufficient  for  the  defendant  to  say  that  no  de- 
mand of  a  perusal  and  copy  of  the  warrant  was  made,  whe- 
ther that  warrant  on  production  would  have  afforded  a  de- 
fence or  not/' 
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1840.  TiNDAL,  C.  J. — ^The  question  in  this  case  is,  whether  the 

^^p'     '      defendant,  a  constable,  can  justify  arresting  the  plaintiff 
r.  under  a  magistrate's  warrant,  for  a  felony,  describing  him 

as  John  Hoye,  his  real  name  being  Richard  Hoye.     On 
the  part  of  the  defendant  it  has  been  contended  that  the 
warrant  afforded  a  sufficient  justification,   provided   the 
party  arrested  was  the  party  really  intended  by  it.     It  ap- 
pears to  me,  as  well  upon  the  authority  of  decided  cases,  as 
upon  the  reason  of  the  thing,  that  the  warrant  in  question 
gave  no  authority  for  the  arrest  of  the  plaintiff.     A  war- 
rant under  civil  process  for  the  arrest  of  a  party  by  one 
name,  will  not  justify  the  arrest  of  a  party  bearing  another 
name.     Thus,  in  CoU  v.  Hindsan,  6  T.  B.  234,  a  plea  of 
justification  by  an  officer  (to  trespass  for  taking  the  goods 
of  Aquila  Cole),  that  he  took  them  under  a  distringas 
against  Richard  Cole  (meaning  the  said  Aquila  Cole),  to 
compel  an  appearance,  was  held  bad :  Lord  Kenyon  say- 
ing :  ''  The  defendants  were  not  justified  in  seizing  the 
goods  of  Aquila  Cole  under  a  distringas  against  Bichard 
Cole;    and  the  averment  in  the  plea  that  Aquila  and 
Bichard  are  the  same  person  will  not  assist  them,  as  they 
have  not  also  averred  that  the  plaintiff  was  known  as  well 
by  one  name  as  by  the  other.''    That  case  was  followed  by 
Shadffett  v.  Clipsan,  8  East,  328,  where  it  was  held  that  the 
defendant,  a  sheriff's  officer,  could  not  justify  an  assault 
and  false  imprisonment  of  A.  B.,  by  shewing  a  latitat  issued 
against  C.  B.,  and  averring  that  it  was  issued  against  A.  B. 
by  the  name  of  C.  B.,  and  that  they  were  one  and  the  same 
person — there  being  no  averment  that  A.  B.  was  known 
as  well  by  the  name  of  C.  B.     K  this  be  the  law  with  re- 
spect to  warrants  granted  on  civil  process,  what  ground  is 
there  for  making  any  distinction  between  civil  process  and 
criminal  ?     If  a  warrant  from  the  sheriff  under  civil  pro- 
cess for  the  arrest  of  John  Hoye,  would  afford  no  justifi- 
cation to  the  officer  for  arresting   Richard  Hoye,  why 
should  a  warrant  granted  by  a  magistrate  afford  a  justifi- 
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cation  to  the  constable  under  similar  circumstances  ?  The  1840. 
object  of  the  warrant  in  either  case  is  the  same^  Tiz.  the 
identification  of  the  party  to  be  arrested;  and  in  both  the 
question  is  whether  the  officer  who  executes  the  law  has 
authority  by  the  warrant.  The  judgment  of  Lawrence,  J., 
in  Cole  t.  Hmdson,  shews  that  in  the  opinion  of  that  learned 
judge  there  is  no  such  distinction:  for,  he  cites  Foster, 
812,  where  Mr.  Justice  Foster,  speaking  of  criminal  pro- 
cess, says :  "  If  the  process  be  defective  in  the  frame  of  it, 
as,  if  there  be  a  mistake  in  the  name  or  addition  of  the 
person  on  whom  it  is  to  be  executed,  or  if  the  name  of 
such  person  or  of  the  officer  be  inserted  without  authority 
and  after  the  issuing  of  the  process,  or  the  officer  exceed 
the  limits  of  his  authority,  and  be  killed,  this  will  amount 
to  no  more  than  manslaughter  in  the  person  whose  liberty 
is  so  invaded.'*  "  Evidently  shewing,'*  adds  Lawrence,  J., 
"  that  in  such  cases  the  officer  is  a  trespasser.**  That  is 
the  very  question  we  are  now  discussing.  The  case  of  Rex 
V.  Hood,  1  R.  &  M.,  C.  C,  281,  is  also  very  strongly  in 
point.    There,  the  warrant  directed  the  constable  to  arrest 

for  a  misdemeanor Hood,  by  whatsoever  name  he 

might  be  called  or  known,  describing  him  as  ''  one  of  the 
sons  of  Samuel  Hood.**  It  appeared  that  Samuel  Hood  had 
four  sons  living  with  him :  and  the  judges  held  that  the 
warrant  gave  the  constable  no  authority  to  arrest  George 
Hood — saying,  the  warrant  was  bad,  because  it  omitted  the 
Christian  name :  it  should  have  assigned  some  reason  for 
the  omission,  and  should  have  given  some  distinguishing 
particulars  of  Oeorge  Hood,  the  party  intended.  It  is  to 
be  observed  also,  that  there,  as  here,  George  Hood  was 
pointed  out  to  the  constable  as  the  party  intended  to  be 
described  in  the  warrant ;  so  that  there  could  be  no  doubt 
that  the  right  person  was  arrested :  but  that  was  held  to 
make  no  diflference.  That  case,  therefore,  affords  an  an- 
swer to  the  argument  that  the  defendant  ought  to  have 
been  permitted  to  shew  that  the  plaintiff  was  the  person 


02  IN  THE  COMMON  PLEAS, 

184Q.  really  intended  to  be  arrested.  We  have  been  strongly 
pressed  with  the  injurious  consequences  that  must  ensue 
if  felons  are  suffered  to  escape  because  of  a  mere  mistake 
in  the  name.  To  tliis  it  may  be  answered,  that  equally 
injurious  must  the  consequences  be,  if  the  application  of 
the  warrant  to  the  individual  arrested  is  to  depend  upon 
the  judgment  and  discretion  of  the  constable.  And,  in- 
deed, the  difiS^culty  that  is  suggested  is  not  substantial; 
for,  if  the  constable  is  prepared  to  shew  that  he  has  taken 
the  real  party  though  misdescribed,  if  the  offence  with 
which  he  is  charged  is  a  felony,  and  the  constable  has 
any  knowledge  of  the  circimistances,  he  may  throw  aside 
the  warrant,  and  the  law  will  give  him  protection  in- 
dependently of  it;  though  it  would  be  otherwise  in  the 
case  of  a  misdemeanor  only.  The  case  put,  of  a  magis- 
trate committing  a  man  by  a  wrong  name^  could  scarcely 
occur,  the  inquiry  being  conducted  in  the  presence  of 
the  prisoner.  Upon  the  general  question,  therefore,  I  am 
clearly  of  opinion  that  the  warrant  in  this  case  afforded  no 
sufficient  justification  for  the  plaintiff^s  arrest. 

Then  it  is  said  that  the  plaintiff  is  not  entitled  to  re- 
cover, because  there  was  no  demand  of  a  perusal  and  copy 
of  the  warrant.  That  turns  upon  the  construction  of  the 
24  Oeo.  2,  c.  44,  s.  6,  which  enacts  that  no  action  shall  be 
brought  against  any  constable,  &c.,  for  any  thing  done  in 
obedience  to  any  warrant  under  the  hand  or  seal  of  any 
justice  of  the  peace,  until  demand  made  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  hath  been  refused  or 
neglected  for  the  space  of  six  days  after  such  demand. 
The  question,  therefore,  is,  whether  or  not  the  arrest  of 
the  plaintiff  was  made  in  obedience  to  the  warrant.  In- 
stead of  obeying  the  warrant  by  taking  John  Hoye,  the 
defendant  arrested  Richard  Hoye,  who  must  be  assumed 
to  be  a  different  person.  Price  v.  Messenger,  2  B.  &  P.  158, 
does  not  appear  to  me  to  apply.  There,  the  officer,  with 
respect  to  the  seizure  of  the  sugars,  was  acting  strictly  in 
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obedience  to  the  warrant.     It  was  not  for  him  to  jndge  of        1840. 
its  legality.     On  both  grounds,  therefore,  I  am  of  opinion 
that  the  rule  must  be  discharged. 

BosANQUET,  J. — ^I  am  also  of  opinion  that  this  rule  must 
be  discharged.  The  first  question  is,  whether  or  not  the 
defendant  was  justified  in  arresting  the  plaintiff  under  this 
warrant.  It  appears  that  the  plaintiff  was  neither  the  per- 
son who  committed  the  offence  nor  the  person  named  in 
the  warrant :  but  it  is  said  that  he  was  the  person  really 
intended  by  the  magistrate  who  granted  the  warrant ;  and 
it  is  suggested  that  the  constable  may  have  received  some 
verbal  directions  from  the  magistrate.  If  so,  it  may  be  that 
the  magistrate  would  thereby  render  himself  liable  to  an 
action:  but  the  party  could  not  be  said  to  be  taken  in  obe- 
dience to  the  warrant,  but  by  an  act  of  trespass,  and  the 
case  would  not  be  within  the  statute.  The  statute  only 
applies  to  a  case  where  the  constable  has  acted  bon&  fide 
in  obedience  to  the  warrant.  It  is  clear  from  the  au- 
thorities, that,  in  the  case  of  civil  process,  at  all  events, 
a  warrant  directing  the  officer  to  take  one  person,  would 
not  afford  any  justification  for  the  arrest  of  another.  With- 
out going  through  them  in  detail,  that  is  the  fair  result  of 
the  cases.  I  will  only  mention  one,  which  has  not  been 
adverted  to  at  the  bar,  viz.  Morgans  v.  Bridges,  1  B.  &  Aid. 
647.  There,  the  sheriff,  having  a  writ  against  Godfrey 
Bamett,  arrested  Maurice  Barnett,  who  was  the  real  debtor, 
and  at  the  time  of  contracting  the  debt  had  represented 
himself  as  Crodfrey  Bamett:  and  it  was  held  that  the 
sheriff,  having  been  informed  of  these  circumstances  while 
he  had  the  real  debtor  in  his  custody,  was  not  bound  to 
detain  him,  and  therefore  that  an  action  would  not  lie 
against  him  for  an  escape.  The  effect  of  the  decision  there 
is,  that  the  writ  was  not  well  executed:  for,  if  it  had  been,  the 
sheriff  would  have  been  liable  for  the  escape.  And  we  find 
the  same  doctrine  laid  down  in  respect  to  criminal  process 
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1840.  by  Mr.  Justice  Foster,  Fost.  312,  and  in  7%«  Khig  t.  Hood, 
1  R.  &  M.,  C.  C,  281.  Nor  can  we  forget  what  is  said 
by  Lord  Mansfield  in  Money  v.  Leach,  3  Burr.  1 742,  1  W. 
Blac.  555  :  ''  It  is  not  fit  that  the  receiving  or  judging  of 
the  information  should  be  left  to  the  discretion  of  the  officer. 
The  magistrate  ought  to  judge,  and  should  give  certain  di' 
Tectums  to  the  officer.''  Here,  the  warrant  contained  no 
certain  description  of  the  party  to  be  taken. 

CoLTMAN,  J. — As  to  the  principal  question  in  this  case 
I  cannot  entertain  a  doubt.  It  is  essential  that  the  warrant 
should  contain  a  true  and  accurate  description  of  the  party 
to  be  arrested,  so  that  he  may  know  that  he  is  bound  to 
submit  himself  to  the  officer.  Bayley,  J.,  in  The  King  t. 
JFeir,  1  B.  &  C.  288,  2  D.  &  R.  444,  says :  "  It  is  of  great 
consequence  that  magistrates  should  be  careful  to  direct 
their  warrants  in  such  a  manner  that  the  parties  to  be  af- 
fected by  them  may  know  that  the  persons  bearing  the 
warrants  are  authorized  to  execute  them.  The  importance 
of  giving  such  information  will  be  easily  admitted,  when  it 
is  remembered,  that,  according  to  the  extent  of  the  officer's 
authority,  his  death  may  be  murder,  manslaughter,  or  per- 
haps justifiable  homicide."  The  onty  ground  upon  which 
the  argument  on  the  part  of  the  defendant  can  for  a  mo- 
ment rest,  is,  that  there  was  a  verbal  direction  to  arrest 
the  individual  who  was  taken.  Undoubtedly  a  magistrate 
may  give  verbal  directions  to  the  officer  where  he  is  pre- 
sent and  sees  the  offence  committed :  but,  otherwise,  no 
mere  verbal  direction  will  justify  an  arrest,  except  in  the 
case  of  a  felony. — The  next  point  that  has  been  made,  is, 
that,  although  the  warrant  did  not  justify  the  arrest  of 
the  plaintiff,  the  defendant  was  still  entitled  to  the  pro- 
tection of  the  24  Greo.  2,  c.  44,  s.  6.  That  provision,  how- 
ever, was  intended  to  meet  the  case  of  a  want  of  jurisdic- 
tion in  the  magistrate :  the  object  being  to  protect  the 
constable  against  the  consequences  of  that  defect  of  juris- 
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diction^  where  he  bon&  fide  acted  in  obedience  to  the  war-        1840. 
rant.   Here  there  is  no  ground  for  saying  that  the  defend- 
ant acted  in  obedience  to  the  warrant. 

Maule,  J. — ^I  am  also  of  opinion  that  this  rule  must  be 
discharged.  On  the  part  of  the  defendant^  it  has  been  in- 
sisted^ in  the  first  place^  that  the  warrant  was  substantially 
obeyed^  and  consequently  that  it  afibrded  a  justification  to 
the  defendant.  But  it  seems  to  me  that  the  warrant 
is  no  justification^  the  party  arrested  not  being  the  party 
named  in  it.  The  case  falls  precisely  within  the  rule  laid 
down  in  Foster^  312^  and  adopted  by  Lawrence^  J.^  in  Cole 
y.  Hmdsan :  and  I  think  it  would  be  highly  inexpedient 
to  permit  such  a  degree  of  laxity  in  the  administration 
of  the  law  as  is  here  sought  to  be  justified. — ^It  is  then 
•aid  that  the  defendant  is  at  all  events  within  the  pro- 
tection of  the  24  Geo.  2,  c.  44,  s.  6.  That  section  provides 
that  no  action  shall  be  brought  against  any  constable^  &c., 
for  anything  done  in  obedience  to  any  warrant  under  the 
hand  or  seal  of  any  justice  of  the  peace^  imtil  demand  hath 
been  made  of  the  perusal  and  copy  of  such  warranty  and 
the  same  hath  been  refused  or  neglected  for  the  space  of 
six  days  after  such  demand;  and  in  case^  after  such  demand, 
and  compliance  therewith  by  shewing  the  said  warrant  to 
and  permitting  a  copy  to  be  taken  thereof  by  the  party 
demanding  the  same,  any  action  shall  be  brought  against 
such  constable,  &c.,  for  any  such  cause  as  aforesaid,  with- 
out making  the  justice  who  signed  or  sealed  the  warrant 
defendant,  that,  on  producing  or  proving  such  warrant  at 
the  trial  of  such  action,  the  jury  shall  give  their  verdict  for 
the  defendant,  notwithstanding  any  defect  of  jurisdiction 
in  such  justice.  To  bring  the  case  within  that  statute,  the 
act  must  be  done  in  obedience  to  the  warrant.  If  the  ar* 
gument  on  the  part  of  the  defendant  were  correct,  it  would 
follow,  that,  although  he  had  been  improperly  arrested, 
the  constable  being  protected,  and  the  magistrate  clearly 
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not  being  liable,  the  plaintiff  would  be  without  remedy  for 

the  injury  he  has  sustained.     The  argument  derives  some 

colour  firom  the  case  of  Price  t.  Messenger,  where  it  was 

held,  that,  if,  under  a  warrant  to  seize  "  stolen  goods,"  the 

officer  seize  goods  which  turn  out  not  to  have  been  stolen, 

he  is  still  within  the  protection  of  the  statute.     But  there 

the  warrant  had  been  strictly  obeyed.    Upon  both  points, 

therefore,  I  think  the  ruling  of  my  Brother  Coltman  at 

the  trial  was  correct,  and  consequently  that  this  rule  must 

be  discharged. 

Rule  dischai^ed. 


Wednesday,  Brandao  r.  6.  H.  Babnett  and  Others. 

JVoo.  25/A.       m 

In  trover  a  lien    J-  HIS  was  an  actiou  of  trovcr  to  recover  the  value  of  cer- 

^Ltf  ralr  tain  Exchequer  Bills. 

The  defendants  pleaded — ^first,  not  guilty — secondly, 
that  the  plaintiff,  at  the  said  time  when  &c.  in  the  declara- 
tion mentioned,  was  not  lawfully  possessed  of  the  said  in- 
struments or  securities  for  the  payment  of  money  in  the 
declaration  mentioned,  or  any  or  either  of  them,  modo  et 
forma — thirdly,  that,  long  before  and  at  the  said  time  when 
&c.,  the  defendants  were  bankers  and  carried  on  business 
as  bankers  in  co-partnership  together  in  London,  and  cer- 
tain persons  carrving  on  trade  and  business  under  the  firm 
and  style  of  James  Bum  &  Co.  kept  cash  and  an  account 
with  the  defendants  as  such  bankers;  that  the  said  instru- 
ments or  securities  for  the  payment  of  money  in  the  decla- 

the  bill*,  and  to 

exchange  them  lor  new  ones,  Bum  was  in  the  habit  of  taking  them  out  of  the  box  and  giring 
them  to  the  bankers  for  that  purpose,  which  being  accompUshed,  the  new  bills  were  handed 
OTer  to  and  locked  up  by  him  in  the  box,  the  interest  received  being  passed  to  the  credit  of  his 
account.  The  bills  themselres  were  never  entered  to  his  account,  nor  was  any  thing  done  with 
them  except  as  aboTe : — Held,  that  the  circumstance  of  the  bankers  baring  the  bilh  in  their 
possession  for  the  purpose  of  exchanging  and  receiring  the  interest  due  upon  them,  did  not,  as 
against  the  plaintiff,  though  they  had  no  notice  of  his  interest,  give  them  a  lien  upon  them  for 
advances  made  by  them  to  Bum  whilst  they  so  remained  in  their  hands  for  the  special  and 
limited  purpoae  before  mentioned. 

QatfTi,  whether  the  bankers  had  such  a  possession  of  the  bills  as  to  give  them  a  lien  upon 
for  thor  general  balance*  even  if  they  had  been  the  property  of  Bum  f 


a  plea  "  that 
the  plaintiffs 
not  lawfully 
possessed.'* 

One  Bum 
bought  on  ac- 
count of  the 
plaintiff,  and 
with  his  money, 
certain  Exche- 
quer Bills, 
which  he  depo- 
sited In  a  box 
that  he  kept  at 
his  bankers', 
himself  retain- 
ing the  key. 
Whenever  it 
became  neces- 
sary to  receive 
the  interest  on 
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ration  mentioned  were  certain  instruments  or  securities         1840. 
called  Exchequer  Bills  issued  and  granted  under  and  by      brIndao 
Tirtue  of  an  act  of  parliament  made  and  passed  in  &c.^  in-  ^^ 

titoled  &c.,  (describing  them — "  This  bill  entitles 

or  order,  8cc.) ;  that,  before  and  at  the  said  time  when  &c., 
the  said  blanks  in  the  said  bills,  or  the  blank  in  any  or 
either  of  them,  had  not  been  filled  up,  and  the  said  bills 
were  securities  payable  to  the  bearer  thereof  respectively, 
and  transferrable  by  delivery ;  that,  before  the  said  time 
when  &;c.,  the  defendants  had  received,  as  such  bankers  as 
aforesaid,  the  said  several  Exchequer  Bills  with  the  assent 
and  by  the  order  and  direction  of  the  said  James  Bum  & 
Ck>.,  and  as  their  property,  and  held  and  retained  the  same 
under  such  receipt  and  as  such  bankers  until  the  conver- 
sion in  the  declaration  mentioned,  and  without  any  notice 
to  the  defendants,  until  after  the  payment  thereafter  men- 
tioned, that  any  other  person  whatsoever  save  and  except 
the  said  James  Bum  &  Co.  had  any  claim  or  interest  what- 
soever in  or  to  the  said  Exchequer  Bills,  or  any  or  either 
of  them ;  and  that  they  the  defendants  received  and  held 
and  retained  the  same  without  such  notice,  by  and  through 
the  omission  and  neglect  and  want  of  due  care  on  the  part 
of  the  plaintiff:  that,  whilst  the  said  Exchequer  Bills  re- 
mained and  continued  so  lodged  and  deposited  with  the 
defendants,  they  the  defendants  as  such  bankers  as  afore- 
said, made  divers  payments  for  and  on  account  of  the  said 
James  Bum  &  Co.,  exceeding  the  sums  of  money  in  the 
hands  of  the  defendants  on  account  of  the  said  James  Bum 
&  Co.,  to  a  large  amount,  to  wit,  to  the  amount  of  4,000/. ; 
and  the  said  James  Bum  &  Co.  thereby  then  and  there 
became  and  were  and  still  are  indebted  to  the  defendants 
in  the  said  sum  of  money;  which  said  sum  remaining 
wholly  unpaid  and  unsatisfied,  and  not  tendered  to  the 
defendants,  they,  the  defendants,  when  so  requested  as  in 
the  declaration  mentioned,  refused  to  deliver  the  said  Ex- 
chequer Bills  in  the  declaration  mentioned  to  the  plaintiff 

VOL.  II.  H 
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1840.        as  in  the  declaration  mentioned^  and  did  at  the  said  time 

g][][JJ^      when  &c.  retain  and  keep  the  same  under  and  by  virtue 

_    ^'  of  the  said  lien  and  risht  before  mentioned,  and  as  they 

Barnbtt.  .        i.  .,  . 

lawfully  might  for  the  cause  aforesaid;  which  said  keepmg 

and  detaining  were  and  are  the  conversion  and  disposing 
of  the  said  Exchequer  Bills  to  their  own  use  in  the  decla- 
ration mentioned — ^verification. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas^ 
and  replied  de  injuria  to  the  third. 

The  cause  was  tried  at  the  sittings  in  London  after 
Michaelmas  Term^  1837^  when  a  verdict  was  found  for  the 
plaintiff^  subject  to  the  opinion  of  the  court  upon  the  fol- 
lowing case^  which  either  party  was  to  be  at  liberty  to  turn 
into  a  special  verdict : — 

The  plaintiff  is  a  Portuguese  merchant,  who  up  to  the 
year  1834  resided  at  Rio  de  Janeiro,  but  who  in  that  year 
returned  to  Portugal,  and  has  since  resided  at  Lisbon  and 
other  towns  in  that  countrv. 

Edward  Bum,  for  many  years  before  and  down  to  his 
bankruptcy  hereinafter  mentioned,  resided  in  London,  and 
carried  on  the  business  of  a  merchant  under  the  firm  of 
James  Bum  &  Co.  Bum  acted  as  the  agent  in  London 
of  the  plaintiff.  He  was  the  correspondent  of  the  plaintiff, 
the  plaintiff  firom  time  to  time  remitting  bills  of  exchange 
and  money  to  him,  and  employing  him,  upon  commission, 
to  invest  the  proceeds  in  Exchequer  BiUs. 

The  defendants  are  bankers  in  London,  and  acted  as 
such  for  Bum  for  many  years  before  and  since  the  year 
1833. 

The  action  is  brought  to  recover  twenty-one  Exchequer 
Bills,  amounting  in  value  to  the  sum  of  10,100/.,  and  in- 
terest; which  Exchequer  Bills  were  received  by  the  de- 
fendants in  exchange  for  the  same  number  of  Exchequer 
Bills  which  had  been  purchased  by  Bum  for  the  plaintiff 
in  manner  above  mentioned,  and  which  came  into  the  pos- 
session of  the  defendants  as  hereinafter  stated :  and  the 
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defendants  claim  a  right  to  hold  the  bills  in  question  in         1840. 
respect  of  the  debt  due  from  Bum  to  them  hereinafter       brandao 
particularly  mentioned.  ^' 

Barnktt 

The  plaintiff^  as  before  stated,  has,  from  the  year  1832^  Purchase  of  Ex- 
upon  various  occasions  remitted  money  and  bills  of  ex-  ci»eq»e' B>ii« 

*  ^  •'  by  Bum  on  ac- 

change  to  Bum,  with  orders  to  invest  the  proceeds  in  the  count  of  the 
purchase  of  Exchequer  Bills,  and  to  hold  the  same  on  ^  " 
the  plaintiflPs  account.  The  purchases  of  such  Exchequer 
Bills  were  made  under  written  orders.  Bum  was  also 
employed  by  other  correspondents  to  purchase  Exche- 
quer Bills  for  them.  The  Government  pay  the  interest 
upon  the  Exchequer  Bills  at  certain  periods  announced  to 
the  pubUc  by  advertizement ;  and  when  such  interest  is 
paid  the  Exchequer  Bills  in  respect  of  which  it  is  paid  are 
delivered  up,  and,  imless  their  amount  be  appUed  for  in 
money,  new  Exchequer  Bills  are  issued  to  the  holder  in 
exchange  for  them.  Bum  received  the  interest  payable 
upon  the  Exchequer  Bills,  and  exchanged  the  old  Exche- 
quer Bills  for  new  ones  when  necessary.     The  defendants  No  notice  to  de- 

•I  ,    ft  •         /•  T»  o  fendanta  of  the 

never  received  any  mformation  from  Bum  of  any  trans-  pUintirs  title. 
actions  between  him  and  the  plaintiff. 
The  first  order  for  the  purchase  given  by  the  plaintiff  was  Correspondence 

between  the 

by  a  letter  dated  the  1st  May,  1833;  and  Bum,  by  a  letter  pUintiff  and 
dated  the  5tb  July,  1833,  acknowledged  the  receipt  of  such  ^"™' 
order,  and  advised  the  purchase  having  been  made,  and 
then  wrote  to  the  following  effect : — ''  The  said  Exche- 
quer Bills  remain  deposited  in  the  hands  of  our  bankers 
marked  belonging  to  you;  and  when  we  receive  the  in- 
terest it  shall  be  credited  you  on  account,  advising  you  of 
the  same.'^ 

There  was  no  evidence  that  the  biUs  were  so  marked. 

In  a  letter  dated  the  31st  July,  1833,  from  the  plaintiff  to 
Bum,  referring  to  the  letter  of  the  1st  May  preceding,  cer- 
tain remittances  were  made  by  the  plaintiff  to  Burn ;  and, 
after  mentioning  them,  the  letter  proceeds — ''  and  with  the 

h2 
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1840.         remittances  you  will  do  what  I  ordered  you  in  my  above- 
Beandao      mentioned  letter  of  May/' 

•.  The  plaintiff,  by  letter  of  the  12th  April,  1834,  written 

from  fiio  de  Janeiro,  which  he  was  then  about  to  qnit  for 
Lisbon,  wrote  to  Bum  &  Co.  as  follows: — "  I  hope  you  will 
inform  my  attorney  of  the  name  of  the  bankers  in  whose 
house  the  Exchequer  Bills  on  my  account  have  been  de- 
posited.'' Bum  by  a  letter  of  the  2nd  July,  1834,  wrote  to 
the  plaintiff  as  follows : — ^'  All  the  Exchequer  BiUs  which 
we  have  bought  by  your  order,  and  for  your  account,  you 
judge  right  are  deposited  for  greater  security  in  the  hands 
of  our  bankers,  as  we  adrised  you.  They  are  entirely  at  our 
order,  which  is  necessary  for  the  purpose  of  exchanging  them 
for  others  eveiy  time  it  is  advertised  to  the  public  that  the 
interest  is  to  be  paid,  which  payment  cannot  be  received 
without  delivering  up  the  bills  upon  which  the  interest  is 
due,  when  you  receive  other  bills  for  the  same  amount:  for 
which  reason  it  cannot  be  of  any  service  to  you  knowing 
the  name  of  our  bankers." 

Between  May,  1832,  and  December,  1836,  Bum,  with 
funds  supplied  by  the  plaintiff,  and  obtained  by  payment 
of  the  interest  on  Exchequer  Bills,  purchased  by  the  order 
of  the  plaintiff  in  manner  above-mentioned,  Exchequer 
Bills  to  the  amount  of  30,400/.  The  Exchequer  Bills  were 
purchased  by  Bum  through  a  broker;  the  broker  dealing 
with  Bum  as  a  principal,  and  not  knowing  on  whose  ac- 
count they  were  bought. 
ExcbeqnerBiiii  The  defendants  were  Bum's  bankers;  and  Bum  kept 
thTdefendanti.  B^veral  tin  boxcs   at  the   defendants'  banking-house,  in 

which  he  deposited  the  securities  which  he  had  purchased 
for  his  different  correspondents:  and,  amongst  those  boxes 
was  one  in  which  he  deposited  Exchequer  Bills  so  pur« 
chased  for  the  plaintiff,  himself  keeping  the  keys  of  those 
boxes.  No  other  securities  except  some  Exchequer  BiUs 
were  kept  in  the  box  in  which  they  were  kept. 
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It  is  the  custom  of  bankers  to  receive  the  interest  upon        1840. 
Exchequer  Bills  for  their  customers,  and  to  exchange  the      ^    ^    ^ 
Exchequer  Bills  when  such  interest  is  paid;   and  Bum  »• 

had  on  various  occasions  prior  to  December^  1836,  re-  couwe  of  dnl- 
quested  the  defendants  to  receive  the  interest  upon  the  '^ff* 
Exchequer  Bilk  so  purchased  as  aforesaid,  and  also  to  re- 
ceive the  new  Exchequer  Bilk  issued  in  exchange  for  the 
former.  Upon  such  occasions.  Bum  went  to  the  banking- 
house  with  the  key  of  the  tin  box,  took  out  from  the  box 
such  of  the  said  Exchequer  Bilk  as  were  wanted  for  the 
purpose,  and  delivered  them  to  the  defendants,  requesting 
them  to  receive  the  interest  and  to  exchange  the  Exche- 
quer Bilk ;  and  Bum  generally  received  from  the  defend- 
ants the  new  Exchequer  Bilk  within  a  week  or  fortnight 
after  they  were  so  exchanged;  having  on  one  occasion 
only  left  them  in  their  hands  for  a  considerable  time;  but 
Bum  was  not  particular  as  to  the  time.  Bum  then  depo- 
sited the  new  Exchequer  Bilk  in  hk  said  box. 

The  defendants  gave  credit  to  Bum  in  hk  account  with  Interest  credit- 
them  for  the  interest  which  had  been  received,  and  such  accoum!*™  * 
interest  formed  part  of  the  cash  balance  to  Bum's  credit 
with  the  defendants. 

On  one  occasion  before  December,  1836,  but  at  what 
particular  time  cannot  be  ascertained.  Bum  delivered  a 
number  of  Exchequer  Bills  to  the  defendants  for  the  purpose 
of  receiving  the  interest  and  exchanging  the  bilk  as  usual, 
but  did  not  ask  the  defendants  for  the  exchanged  bills  for 
one  or  two  months.  Bum  afterwards  having  occasion  for 
a  part  of  the  bilk,  applied  for  them,  when  the  defendants 
said  they  had  rather  Bum  would  take  the  whole  of  them, 
which  he  accordingly  did,  and  locked  them  up. 

In  the  month  of  November,  1836,  Bum  held  Exchequer 
BiUs  so  as  aforesaid  purchased  with  the  money  of  the  plain- 
tiff to  the  amount  of  30,400/.,  and  which  were  locked  up  in 
the  box  at  the  defendants'  with  two  others  belonging  to 
another  correspondent  of  Bum,  named  Abrue:  and  the 


154>.  pbuntiff  bj  a  letter  dated  tbe  3rd  October,  1836,  CMrdered 
Bom  to  9eII  £3LcibeqQer  BSh  to  tbe  amoont  of  10,800/. 
wpco.  wttidi  the  intereat  woold  be  doe  tbe  32iid  June,  1837, 
and  to  invest  the  proceeds  in  tbe  pmebase  of  bills  of  ex- 
cban^,  and  to  remit  sncb  bilk  of  exdian^  to  the  plain- 
tiff's eorrespoodent  at  Rio  de  Janeiro.  Bom  sold  tbem  in 
his  own  name  as  principal^  thnxzsh  a  bn^er,  vbo  knew 
him  ottlr  in  the  transaetHxi.  Tbe  proceeds  of  the  Exche- 
quer BSb  when  sold  were  paid  b  j  tbe  brokers  to  Bom,  in 
cheques  psTable  to  Bore,  who  paid  them  to  the  drfendants 
as  his  bonkers^  to  his  accocsit.  as  his  own  moner;  and 
ther  then  &nned  port  of  his  cask  balance  to  his  credit 
wick  the  defendants.  Bozn  adraed  the  plaintiff  of  the  sale 
of  the  IO^SOCM:  b£IR  br  a  letter  dated  the  7di  Norember, 
1S36l  Br  the  exei^iKCfion  cf  the  above  order,  the  amoont  of 
Exchequer  BiOs  so  as  aibcesaid  pozchased  with  the  plain- 
tiff's fitndsy  w»  redwed  to  19,eLXV. :  and  br  leitor  of  the 
3kk  IVcember.  1$3CL  the  plaintiff  advsied  Bum  that  he 
kad  transferred  of  dae  Exdbeqwr  Bilk  due  on  the  29th 
September.  1937.  then  keii  bj  Bora.  9.30(V..  and  directed 
the  dekrerT'  of  sack  Exekeqaer  BOk  to  Oder  &  Co.,  of 
Looidca.  Tkofie  Exckcqmer  BlIL»  were  afteiaaids  dulr  de- 
Erered.  and  sack  de^renr  left  in  Baraks  konds  the  Exdie- 
qaer  Bills  so  puzekaeed  »  a&cesoii  witk  the  money  of  the 
pbinsiff.  smskt  to  be  recovered  in  this  actioa : — 


ToGiIaaBniizfijf  IIssh«^tiiflrE&II»piin:ttiu^ /30^400 

Eitfffiffyinr  BSht  wiii  av  :^n&it  »  6^  >af  J  main      .     I'XSl» 


£iaioo 


In  ]>eeem!wr.  I$3l^  an  aivercsKmcnt  had  appeared  an- 

WKacxne  t&at  the  intenest  wodEd  be  paid  npon  a  certain 
cfaos  of  Exc&jeqTDer  B£sk  crcitb&sx  all  tkdse  in  the  said 
Vjx.  and  cofluutia^  of  ?&o«!e  s»  beiiixe  mentioned  par- 
ckased  widi  the  mMier  of  tke  piHiatftif.  and  ockeis  pur- 
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chased  for  another  correspondent  named  Abrue^  and  the         1840. 
Exchequer  Bills  exchanged  for  new  ones  on  the  1 5th 
December,  and  the  particulars  therefore  were  required  to 
be  furnished  prior  to  that  day. 

On  or  about  the  1st  December,  Sum  went  to  the  bank-  DeUTery  of  the 
ing-house  of  the  defendants  and  took  from  the  box  in  fendants  for  the 
which  they  were  kept,  the  said  Exchequer  Bills  then  held  ^"^^Jn^AluT- 
by  him.  Bum  being  at  that  time  alone  in  the  ante-room,  ^'"^  *«• 
and  took  them  into  the  banking-room  and  delivered  them 
to  one  of  the  defendants,  and  addressed  him,  saying : — 
''  Will  you  have  the  kindness  to  get  these  bills  exchanged 
for  me"  The  blanks  in  the  Exchequer  Bills  had  not  been 
filled  up,  and  they  were  securities  payable  to  bearer,  and 
transferrable  by  delivery.  The  defendants  counted  the  bills, 
repeated  the  numbers  to  Bum,  and  no  further  conversa- 
tion passed  upon  the  occasion.  The  defendants  on  the 
20th  December,  delivered  up  the  bills  so  received  from 
Bum,  receiving  the  interest  due  upon  them,  and  received 
in  exchange  the  new  Exchequer  Bills  which  are  sought  to 
be  recovered  in  this  action,  and  two  others.  At  the  time 
Bom  delivered  the  Exchequer  Bills  to  the  defendants  as 
last  mentioned,  he  was  unwell,  and  within  a  few  days  after- 
wards became  worse,  and  was,  owing  to  such  illness,  ab- 
sent from  his  counting-house  three  or  four  weeks,  and  was 
not  during  that  period  in  town  above  three  times,  until  his 
subsequent  failure  in  business,  which  took  place  on  the 
23rd  January,  1837,  as  hereinafter  mentioned.  Bum, 
during  this  period,  was  unable  to  attend  to  his  business 
except  on  particular  occasions,  but  communicated  with  his 
clerks  when  any  thing  was  wanted.  He  was  informed  of 
the  state  of  his  cash  at  his  bankers^,  and  signed  cheques 
and  accepted  bills  (when  necessary),  and  letters  were  from 
time  to  time  brought  to  him  to  read  and  sign,  and  he  was 
informed  of  the  payments  made  to  the  defendants  on  his 
account,  and  by  them  for  him.  Bum  was  in  town  upon 
one  or  two  occasions  between  the  time  of  the  delivery  of 
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1840.        the  Exchequer  Bills  to  the  defendants  and  his  stopping 
Bbamdao      payment.     One  time  was  two  or  three  days  before  the 
••  14th  January ;  and  he  was  never  at  the  banking-house  of 

the  defendants^  nor  had  any  communication  whatever  with 
them^  except  that  during  the  interval^  Bum  desired  his 
derk  to  procure  firom  the  defendants  the  particulars  of 
all  the  Exchequer  Bills  received  in  exchange  for  those 
given  by  him  to  be  exchanged;  and  the  defendants  fur- 
nished to  the  clerk  a  paper  containing  such  particulars. 
Two  of  those  Exchequer  BiDs  were  received  in  exchange 
for  those  two  bills  which  belonged  to  Mr.  Abrue,  the  re- 
mainder of  the  Exchequer  Bills  set  forth  in  the  account, 
were  received  in  exchange  for  those  purchased  as  aforesaid 
with  the  monies  of  the  plaintiff:  but  the  defendants  were 
not  aware  of  any  distinction  between  them,  or  that  they 
did  not  belong  to  Bum.  Bum  never  overdrew  his  bankers' 
account  but  once,  and  that  occured  a  considerable  time 
ago,  and  by  mistake,  and  was  to  the  extent  of  about  100/., 
and  when  the  defendants  had  not  any  Exchequer  Bills  in 
their  hands  so  purchased  for  his  correspondents.  Bum 
occasionally  resorted  to  the  tin  boxes  which  he  kept  at  the 
defendants',  and  in  which  he  deposited  the  securities  of  his 
foreign  correspondents;  and  the  defendants  were  some- 
times present,  and  general  conversation  passed  between  the 
defendants  and  Bum;  but  the  only  conversation  that  ever 
occurred  respecting  the  foreign  securities,  took  place  some 
time  before  the  delivery  of  the  Exchequer  Bills  in  ques- 
tion, when,  being  then  engaged  in  looking  over  the  foreign 
securities,  in  some  of  the  boxes,  and  the  defendants,  or 
some  of  them,  being  present.  Burn  observed  to  one  of  the 
defendants  that  they  were  very  troublesome,  and  that  it 
was  troublesome  to  have  charge  of  so  many  foreign  secu- 
rities. The  foreign  securities  so  referred  to  were  Brazilian 
bonds,  Portuguese  bonds,  Dutch  bonds,  and  the  like.  But 
there  were  no  foreign  securities  in  the  box  in  which  the 
Exchequer  Bills  were  deposited. 
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It  was  Bum's  course  of  business  to  make  his  biUs  pay-         1840. 
able  at  the  defendants'  (who  had  been  his  bankers  for      brIndIo 
many  years)^  which  the  defendants  paid  at  maturity^  having  »• 

always  had  funds  of  Bum's  in  their  hands  for  that  purpose. 
Bum  also  drew  cheques  upon  the  defendants  as  his  bank- 
ers in  the  usual  way^  and  which  they  paid  according  to  the 
usual  course  of  business. 

Upon  the  21st  January^  1837,  there  were  three  bills  of  Bum'a  account 
exchange  outstanding,  accepted  by  Bum,  and  made  pay- 
able according  to  the  usual  course  of  business  at  the  de- 
fendants' banking-house,  to  the  amount  of  4,808/.  10s.  7d,, 
and  which  became  due  on  that  day.  These  bills  were  pre- 
sented for  payment  at  the  defendants',  and  paid  by  them. 
The  balance  upon  Bum's  account  on  the  morning  of  that 
day  amounted  to  the  sum  of  1596/.  11^.,  but  by  the  pay- 
ment of  the  said  bills  the  balance  was  absorbed,  and  the 
balance  turned  against  him,  and  in  favour  of  the  defend- 
ants, to  the  amount  of  3,211/.  9s.  7d.,  for  which  sum  the 
defendants  insist  upon  their  right  to  hold  the  Exchequer 
BQIb  sought  to  be  recovered  in  this  action. 

The  question  for  the  opinion  of  the  court  was — whether  auesdon. 
the  evidence  was  sufficient  to  entitle  the  plaintiff  to  a  ver- 
dict on  all  or  any  of  the  issues.  If  the  court  should  be  of 
qtinion  that  the  plaintiff  was  entitled  to  a  verdict  upon 
all  the  issues,  and  to  recover  the  whole  or  any  part  of 
such  Exchequer  Bills,  a  verdict  was  to  be  entered  for  the 
amount  the  court  should  so  think  the  plaintiff  entitled  to, 
with  the  interest  received  by  the  defendants  thereon.  But, 
if  the  court  should  determine  that  the  plaintiff  was  not 
entitled  to  recover  such  verdict,  a  nonsuit  to  be  entered. 
And  the  court  were  to  be  at  liberty  to  find  any  facts,  or 
draw  any  inferences,  which,  in  the  opinion  of  the  court,  a 
jury  ought  to  have  drawn.  If  the  plaintiff  should  be  enti- 
tled to  recover,  the  verdict  to  be  reduced  by  the  amount 
of  any  of  the  Exchequer  Bills  the  defendants  might  deliver 
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1840. 


Brandao 

V. 

Barnett. 


up;    and,  if  the  whole  were  delivered  up,  to  nominal 
damages. 
The  case  was  argued  in  Trinity  Term  last. 

The  Solicitor  General,  for  the  plaintiff. — The  Exchequer 
Bills  in  question  being  beyond  all  doubt  the  property  of 
the  plaintiff,  there  is  nothing  in  the  circumstances  disclo- 
sed in  the  case  to  affect  his  right  to  recover  them  in  this 
action.  The  third  plea  (which  sets  up  substantially  the 
same  defence  as  the  second)  is  clearly  disproved.  The  bills 
were  not  placed  in  the  hands  of  the  defendants  as  deposi- 
taries, but  for  a  defined  and  limited  purpose — to  receive 
the  interest  and  procure  new  bills  for  the  old  ones :  and, 
though  the  interest  when  received  was  passed  to  the  cre- 
dit of  Bum^s  account  with  them,  no  entry  was  ever  made 
of  the  bills  themselves.  That  Bum  had  such  a  possession 
of  these  Exchequer  Bills  as  would  have  enabled  him  to 
make  an  available  pledge  of  them,  cannot  be  denied — Col- 
lins V.  Martin,  1  Bos.  &  Pul.  648,  2  Esp.  520,  and  other 
cases:  but  it  is  equally  clear,  that,  had  he  done  so,  he 
would  have  been  guilty  of  a  misdemeanour,  for  which  he 
might  have  been  transported — 7  &8Geo.  4,  c.  29,  s.  49  (15) : 


(15)  Which  enacts,  "  that,  if  any 
money,  or  security  for  the  payment 
of  money,  shall  be  intrusted  to  any 
banker,  merchant,  broker,  attorney, 
or  other  agent,  with  any  direction 
in  writing  to  apply  such  money,  or 
any  part  thereof,  or  the  proceeds  or 
any  part  of  the  proceeds  of  such  se- 
curity, for  any  purpose  specified  in 
such  direction,  and  he  shall,  in  vio- 
lation of  good  faith,  and  contrary  to 
the  purpose  so  specified,  in  any  wise 
convert  to  his  own  use  or  benefit 
such  money,  security,  or  proceeds, 
or  any  part  thereof  respectively, 


every  such  offender  shall  be  guilty 
of  a  misdemeanor,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  any  term 
not  exceeding  fourteen  years,  nor 
less  than  seven  years,  or  to  siiffer 
such  other  punishment  by  fine  or 
imprisonment,  or  by  both,  as  the 
court  shall  award ;  and  if  any  chat- 
tel or  valuable  security,  or  any 
power  of  attorney  for  the  sale  or 
transfer  of  any  share  or  interest  in 
any  public  stock  or  fund,  whether 
of  this  kingdom  or  of  Great  Britain, 
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and  there  is  nothing  in  the  circumstances  to  shew  that  he 
intended  so  to  deal  with  the  biUs^  nor  is  there  anything  sta- 
ted in  the  case  to  shew  that  the  defendants  have  acquired 
any  lien  upon  them^  which  they  could  only  do  by  an  ex- 
press contract  or  a  contract  such  as  the  law  will  imply 
from  the  nature  of  the  transaction. 


1840. 


Brandao 

0. 
Barnett, 


Sir  W.  Foltett,  contra. —  The  defendants  are  entitled  to 
retain  these  Exchequer  Bills  as  a  security  for  the  advances 
made  by  them  on  account  of  Bum  on  the  2l8t  December, 
1836;  the  deposit  having  been  made  with  them  under  cir- 
cumstances that  gave  them  a  lien  for  their  general  balance : 
and  this  is  an  available  defence  under  the  second  plea — 
Owen  v.  Ktiiffht,  4  New  Cases,  54, 5  Scott,  807, 6  Dowl.  24J6 ; 
Isaac  v.  Belcher.  6  M.  &  Welsby,  189,  7  Dowl.  616. 

That  Exchequer  Bills  £Edl  within  that  description  of  pro- 
perty to  which  a  good  title  may  be  acquired  by  a  party 
receiving  them  bon&  fide  for  value,  and  without  notice  of 
iDy  defect  of  title  in  the  party  transferring  them,  is  clear 
from  the  cases  of  Wookey  v.  PolCy  4  B.  &  Aid,  1,  and  6ror- 
gier  v.  Mielville,  8  B.  &  C.  45,  4  D.  &  R.  641.  And,  in- 
deed, this  will  scarcely  be  denied,  seeing  that  it  is  conce- 
ded that  Bum  might  have  made  an  effectual  pledge  of  these 
securities.    That  Bum  did  make  such  a  pledge,  is  abun- 


ar  of  Ireland,  or  of  any  Foreign 
itate,  or  in  any  fund  of  any  body 
corporate,  company,  or  society,  shall 
be  intrusted  to  any  banker,  mer- 
chant, broker,  attorney,  or  other 
agent,  for  safe  custody,  or  for  any 
special  purpose,  without  any  autho- 
rity to  sell,  n^otiate,  transfer,  or 
pledge,  and  he  shall,  in  Tiolation  of 
good  faith,  and  contrary  to  the  ob- 
ject or  purpose  for  which  such  chat- 
tel, security,  or  power  of  attorney 
shall  have  been  intrusted  to  him, 
seO,  negotiate,  transfer,  pledge,  or 


in  any  manner  convert  to  his  own 
use  or  benefit  such  chattel  or  secu- 
rity, or  the  proceeds  of  the  same,  or 
any  part  thereof,  or  the  share  or  in- 
terest in  the  stock  or  fund  to  which 
such  power  of  attorney  shall  relate, 
or  any  part  thereof,  every  such  of- 
fender shall  be  guilty  of  a  misde- 
meanor, and,  being  convicted  there- 
of, shall  be  liable,  at  the  discretion 
of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award 
as  hereinbefore  last  mentioned." 
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1840.  dantly  clear  from  the  fifu^ts  stated  in  the  case.  Whether 
in  so  doing  he  would  have  been  guilty  of  a  misdemeanor 
or  not,  is  a  totally  different  question.  The  precise  nature 
of  his  interest  in  the  Exchequer  Bills  was  not  known  to 
the  defendants :  they  were  bought  in  his  name,  he  ap- 
peared to  be  the  owner  of  them,  and  the  interest  received 
upon  them  was  regularly  passed  to  the  credit  of  his  ac- 
count ;  the  bills  themselves  from  their  nature  could  not  be 
also  carried  to  the  account.  The  box  in  which  the  bills 
were  kept  no  doubt  was  under  the  control  of  Bum :  but, 
when  they  were  taken  out  of  the  box  and  delivered  to  the 
defendants  for  the  purpose  of  receiving  the  interest  and 
procuring  their  exchange,  the  lien  of  the  latter  attached. 
The  circumstance  of  the  Exchequer  Bills  not  appearing  in 
Bum's  account  and  in  his  pass-book,  in  the  same  manner 
as  bilk  of  exchange  and  Navy  Bills,  is  not  entitled  to  any 
weight ;  for.  Exchequer  Bills,  not  being  negotiable  securi- 
ties, in  the  ordinary  sense,  are  necessarily  treated  different- 
ly from  securities  that  are  negotiable.  The  banker's  right 
does  not  depend  upon  any  contract,  or  even  upon  any 
intention  to  create  a  lien :  the  mere  fact  of  the  deposit  is 
enough— Daw  v.  Bowsher,  5  T.  R.  488.  Lord  Eenyon 
there  lays  down  the  rule  in  very  broad  terms.  ''I  am 
clearly  of  opinion,"  he  says,  "  that,  by  the  general  law  of 
the  land,  a  banker  has  a  general  lien  upon  all  the  securi- 
ties in  his  hands  belonging  to  any  particular  person  for  his 
general  balance,  unless  there  be  evidence  to  shew  that  he 
received  any  particular  security  under  special  circumstan- 
ces which  would  take  it  out  of  the  common  rule.''  And 
Ashhurst,  J,  adds  :  "  I  entirely  concur  in  opinion  with  My 
Lord,  that  the  general  rule  is,  that  bills  paid  into  a  banker's 
hands  generally  can  at  no  time  be  taken  away  from  him, 
until  the  party  has  paid  him  his  general  balance."  In  Bol^ 
land  V.  Bygrave,  R  &  M.  271,  it  was  held  that  a  banker 
who  has  discounted  bills  for  a  customer,  or  accepted  bills 
for  lus  accommodation,  has,  while  such  bills  remain  unpaid. 
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Barmett. 


a  lien  on  any  n^otiable  securities  of  that  customer  which  1840. 
may  come  to  his  hands :  and  Abbott,  C.  J.,  there  said :  bramdao 
^  If  the  right  of  the  plaintiffs  to  recover  depended  on  the 
question  whether  authority  was  given  on  the  part  of  Taver- 
nier  to  the  bankrupts  to  discount  this  biU,  I  should  think, 
as  the  case  now  stands,  that  I  ought  to  direct  the  jury  to 
find,  as  a  question  of  fact,  whether  this  bill  was  delivered 
at  the  bank  to  be  discounted,  or  to  be  kept  for  safe  custody. 
But  I  am  of  opinion  that  the  right  of  the  plaintiffs  to  re- 
cover, rests  on  other  and  independent  grounds.  It  appears, 
that,  at  this  time,  the  bankrupts  had  discounted  bills  for 
Tavemier  to  a  large  amount,  which  were  still  unpaid ;  that 
they  had  also  accepted  a  bill  for  his  accommodation  to  a 
la^e  amount,  not  then  due ;  and  I  think  that  a  banker 
who  stands  in  this  relation  to  a  customer,  has  a  lien  upon 
any  securities  of  that  customer  which  may  for  any  purpose 
be  placed  in  his  hands ;  and  he  has  a  right  to  retain  them 
to  countervail  the  liabilities  he  has  so  incurred  on  his  be- 
half, till  those  liabilities  have  ceased.^'  That  ruling  has 
never  been  questioned  since. 

The  Soliciior- General,  in  reply. — Undoubtedly,  the 
banker^s  lien  will  attach  on  all  securities  that  are  paid  in 
generally  by  the  customer.  The  cases  cited  go  no  further 
than  that.  The  facts  here,  however,  repel  the  notion  of 
this  being  a  transaction  of  that  sort.  The  plaintiff  has 
been  guilty  of  no  laches ;  and,  though  the  defendants  had 
no  distinct  notice  that  the  securities  in  question  belonged 
to  the  plaintiff,  there  was  enough  to  indicate  to  him  that 
they  were  not  the  property  of  Bum. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court : — 
This  was  an  action  of  trover  for  the  value  of  certain  Ex- 
chequer Bills.   The  defendants  pleaded — ^first,  not  guilty — 
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1840.        secondly,  that  the  plaintiff  was  not  lawfully  possessed — 

Brandao     thirdly,  a  special  plea  claiming  to  hold  the  Exchequer  Bills 

*'  as  a  security  for  advances  made  by  them,  the  defendants, 

as  bankers  for  James  Burn  &  Co.,  who  kept  an  account 

with  them. 

The  cause  came  on  for  trial  before  the  Lord  Chief  Jus* 
tice  of  this  court  on  the  2l8t  December,  1837,  when  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  a  special  case.  That  case  stated,  in  sub- 
stance, that  Edward  Bum  (who  traded  under  the  firm  of 
James  Bum  &  Co.)  was  a  merchant  in  London,  the  agent 
and  correspondent  of  the  plaintiff,  who  was  a  Portuguese 
merchant,  and  who  resided,  up  to  1834,  at  Rio  de  Janeiro, 
and  since  that  time  in  Portugal ;  and  that  the  defendants 
were  bankers  in  London,  and  had  acted  as  such  for  Bum 
for  many  years  before  the  year  1833,  and  down  to  the  time 
of  the  transaction  in  question. 

It  appears  from  the  correspondence  set  out  in  the 
special  case,  that  Bum,  in  and  since  the  month  of  May, 
1833,  had  at  different  times  bought  on  account  of  the 
plaintiff,  and  with  his  money,  Exchequer  Bills  to  a  con- 
siderable amount;  that  he  kept  several  tin  boxes  at  the 
defendants^  banking-house,  in  each  of  which  he  deposited 
separately  the  securities  he  had  bought  for  his  different 
correspondents,  and  in  one  of  those  boxes  the  plaintiff's 
Exchequer  Bills ;  such  boxes  being  locked,  and  the  keys 
remaining  in  the  possession  of  Bum.  These  bills  had  been 
bought  in  pursuance  of  certain  orders  sent  by  the  plaintiff 
to  Bum,  who,  on  executing  the  orders,  had  sent  accounts 
to  the  plaintiff  containing  particulars  of  the  bills  purchased. 
Bum  had  also  occasionally  sold  or  delivered  portions  of 
the  bills  to  the  order  of  the  plaintiff.  It  is  the  custom  for 
bankers  to  receive  the  interest  on  the  Exchequer  Bills  of 
their  customers,  and  to  exchange  the  Exchequer  Bills  when 
such  interest  is  paid;  and  the  defendants  had  done  so  on 
various  occasions  for  Bum,  at  his  request,  prior  to  Decern* 


V. 

Barmbtt. 
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ber,  1836,  on  which  occasions  he  had  generally  received         1840. 
from  the  defendants  the  new  Exchequer  Bills  within  a      bramdao 
week  or  fortnight  after  they  were  exchanged,  which  Bum 
then  deposited  in  his  box. 

About  the  Ist  December,  1836,  Bum  took  firom  one  of 
his  boxes,  at  the  defendants'  banking-house,  certain  Ex- 
chequer Bills,  which  he  had  bought  as  before  mentioned 
on  account  of  the  plaintiff,  delivered  them  to  one  of  the 
defendants,  and  requested  him  to  get  them  exchanged  for 
him;  and  the  defendants  accordingly,  on  the  20th  Decem- 
ber, delivered  up  in  the  usual  way  the  bills  so  received 
from  Bum,  and  received  in  exchange  the  new  Exchequer 
BiUs  for  which  this  action  is  brought ;  the  defendants  at 
the  same  time  received  the  interest  due  on  the  old  bills, 
which  was  placed  to  Bum's  account.  When  Bum  deli- 
vered the  Exchequer  Bills  to  the  defendants,  he  was  ill; 
and  he  was  generally  absent  from  busines  till  his  failure, 
which  took  place  on  the  23rd  January,  1837,  and  during 
this  interval  he  had  no  intercourse  with  the  defendants, 
except  that  one  of  his  clerks,  by  his  desire,  procured  from 
the  defendants  the  particulars  of  the  bills  they  had  re- 
ceived in  exchange  for  those  given  up  by  his  directions. 
The  defendants  had  no  knowledge  of  the  plaintiff,  nor  any 
notice  of  his  interest. 

It  was  Bum's  course  of  business  for  many  years  to  ac- 
cq[»t  his  bills  and  make  them  payable  at  the  defendants' 
banking-house :  and  three  of  such  bills,  to  the  amount  of 
4,808/.  10s.  7d.,  fell  due  on  the  21st  January.  On  that 
day  the  defendants  were  indebted  to  Bum  in  the  sum 
of  1,596/.  11^.  They  paid  the  bills  of  exchange  for 
4,808/.  10s.  7d.,  and  claimed  to  retain  the  Exchequer  Bills 
in  question  against  the  excess  of  their  payment  beyond 
the  1,596/.  11^.,  and  refused  to  deliver  them  up  on  request 
to  the  plaintiff. 

The  case  provides  that  the  court  are  to  be  at  liberty  to 
find  any  facts,  or  to  draw  any  inferences,  which  in  the 
opinion  of  the  court  a  jury  ought  to  have  drawn. 
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A  lien  may  be 
gliven  in  eri- 
denoe  under 
"  not  possess- 
ed." 


Title  to  Exche- 
quer Bills,  how 
acquired. 


Lien«  ho^ 
created. 


Upon  these  facts,  it  appears  to  us  to  be  clear,  and  in- 
deed it  was  not  denied  by  the  learned  counsel  for  the 
defendants,  that  the  Exchequer  Bills  in  question  were  the 
property  of  the  plaintiff,  and  that  he  is  entitled  to  recoyer 
their  value,  unless  the  defendants  have  acquired  a  right  to 
retain  them  as  a  security  for  the  advances  made  by  them 
on  account  of  Bum  on  the  2l8t  January,  1837.  The  de- 
fendants contended,  and  we  think  it  is  established  by  the 
cases  cited  for  that  purpose,  that  tUs  right,  if  it  exists, 
might  be  shewn,  and  would  amount  to  a  defence,  under 
their  second  plea,  "  that  the  plaintiff  was  not  lawfuUy 
possessed.'^ 

In  order  to  shew  that  the  defendants  had  the  right  in 
question,  it  was  argued,  first,  that  Exchequer  Bills  ibll 
within  that  description  of  property  to  which  a  good  title 
may  be  acquired  by  a  party  who  takes  it  bon&  fide  for  va- 
lue, notwithstanding  any  defect  of  title  in  the  party  firom 
whom  it  is  so  taken.  This  proposition  is  established  by 
decided  cases,  and  was  not  controverted  on  the  part  of 
the  plaintiff,  whose  learned  counsel  admitted  that  Bum 
might  have  made  an  effectual  pledge  of  the  Exchequer 
Bills  to  a  person  taking  them  bon&  fide,  although  such 
pledge  would  have  been  without  authority  from  and  in 
violation  of  the  right  of  the  plaintiff.  It  was  further  ar- 
gued, on  the  part  of  the  defendants,  that  such  a  pledge 
did  in  fact  arise  out  of  the  circumstances  stated  in  the  case. 
It  was  contended,  that,  the  defendants  being  bankers,  and 
having  no  notice  of  the  interest  of  the  plaintiff  in  the 
Exchequer  Bills,  had  a  lien  on  them  for  their  advance 
made  to  Bum,  from  whom  they  received  them  :  and  cases 
were  cited  which  shew  that  bankers  have  a  general  lien 
on  the  securities  of  their  customers  in  their  hands,  unless 
there  be  something  to  shew  that  such  lien  was  not  in- 
tended to  arise. 

The  general  lien  of  a  banker  arises,  like  other  general 
liens,  out  of  a  contract,  either  express  or  which  is  evidenced 
by  the  usage  of  the  trade,  to  which  both  parties,  the  banker 
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and  the  customer,  must  be  considered  as  having  intended         1840. 
to  conform,  in  the  absence  of  any  thing  to  shew  a  contra-      brandao 
Tj  intention.     This  contract,  however,  being  made  between  •• 

DAKNETT. 

the  banker  and  the  customer  only,  cannot  bind  the  rights 
of  other  parties.  It  is  competent  to  the  banker  and  his  cus- 
tomer to  agree  that  the  banker  shall  have  a  lien  on  all  pro- 
perty on  which  the  customer  can  lawfully  give  it,  which 
may  come  to  the  hands  of  the  banker ;  and  this  agreement 
may  be  expressed  in  words  or  may  be  inferred  from  the 
course  of  trade :  but  it  is  not  competent  for  them  to  agree 
expressly,  or  in  any  other  manner,  that  the  banker  shall  have 
a  lien  on  property  of  other  persons,  on  which  the  customer 
had  no  authority  to  give  one.  In  like  manner  as  a  carrier 
may  agree  with  his  customer  that  he  shall  have  a  general 
lien  on  all  goods  of  the  customer  which  come  to  his  hands, 
for  any  debt  due  from  the  customer :  but  they  cannot,  by 
such  an  agreement,  subject  to  the  payment  of  a  debt  due 
to  the  carrier  from  his  customer,  goods  of  a  third  person 
consigned  by  him  to  the  customer  as  his  agent.  If, 
indeed,  while  such  a  contract  as  may  be  lawfully  made 
between  the  banker  and  his  customer  is  subsisting,  pro- 
perty of  a  nature  to  pass  by  delivery,  and  to  which  a  good 
title  may  be  derived  to  a  bond  fide  holder  from  a  party 
who  has  no  title  (such  as  Exchequer  Bills  are  admitted  to 
be),  should  be  placed  in  the  banker^s  hands,  under  a  repre- 
sentation, to  which  he  gives  credit,  that  they  belong  to  his 
customer,  and  he  advances  money  upon  the  faith  of  his  re- 
presentation, it  may  be  that  he  has  a  right  to  retain  such 
property,  as  he  undoubtedly  would  if  it  was  pledged  in  ex- 
press terms.  If  there  be  no  express  pledge,  and  nothing 
amounting  to  such  representation,  Exchequer  Bills  and 
property  of  this  description  are  left  to  the  operation  of  the 
general  contract  between  the  banker  and  his  customer, 
which  leaves  untouched  the  title  of  third  parties. 

And  we  are  of  opinion  that  there  is  nothing  in  the  cir- 
cumstances of  this  case  amounting  to  a  representation  to 

VOL.  II.  I 
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1840.  the  bankers  that  the  Exchequer  Bills  in  qnestion  belonged 
to  Bum^  or  that  he  had  authority  to  pledge  them.  The 
manner  in  which  the  Exchequer  Bills  ol  the  plaintiff,  for 
which  those  in  question  were  given  in  exchange,  were 
kq[>t — the  purpose  for  which  they  were  put  into  the  hands 
of  the  defendants — ^the  circumstances  in  which  the  Ex- 
chequer Bills  in  question  were  received  and  kept  by  the  de- 
fendants— are  all  at  least  as  consistent  with  the  Exchequer 
Bills  belonging  to  a  third  person,  as  with  their  being  the 
the  property  of  Bum.  So,  also,  the  circumstance  of  the 
interest  received  by  the  bankers  having  been  placed  to 
Bum's  account,  is  the  very  course  that  would  have  been 
pursued,  if  it  had  been  known  that  they  were  the  property 
of  the  plaintiff. 

If  Bum  had,  by  express  words,  or  in  any  other  manner, 
pledged  the  Exchequer  Bills  to  the  defendants,  it  was  not 
denied  he  would  be  guilty  of  a  statutable  misdemeanour, 
and,  independently  of  any  statute,  of  a  firaudulent  violation 
of  his  duty  to  his  principal.  There  is  nothing,  we  think, 
in  this  case  to  shew  any  such  intention  on  his  part :  and 
we  are  of  opinion,  upon  the  whole,  that  there  is  no  ground 
for  any  claim  on  the  part  of  the  defendants,  beyond  what 
Bum  himself  could  enforce,  and  that  consequently  the 
plaintiff  has  a  right  to  the  bills  in  question. 

It  was  argued  for  the  plaintiff,  that,  even  if  the  Ex- 
chequer Bills  had  been  the  property  of  Bum,  the  defend- 
ants could  not  have  had  any  lien,  under  the  circumstances 
in  which  the  same  came  to  their  possession  (16).  As, 
however,  we  think  that,  at  all  events,  there  is  no  lien  as 
against  the  plaintiff,  it  is  not  necessary  to  decide  this  ques- 
tion. 

We  have  considered  the  defence  as  it  arises  under  the 
second  plea.  If  the  third  plea  be  good  in  law,  it  must  be 
so  by  being  understood  in  such  a  sense  as  to  amount  to  a 

(16)  See  Milgate  v.  Kebble,  post,  Vol.  3. 
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statement  of  the  same  defence  which  we  have  considered  1840. 

under  the  second  plea.     The  plaintiff^  therefore^  is  entitled  brandao 

to  judgment  generally.  Bamett. 

Postea  to  the  plaintiff. 


Wilson  v.  Lewis  and  Others.  Tuesday, 

TNov,  llth. 

HIS  was  an  action  of  asssxmipsit.     The  first  count  of  To  a  count  in 

the  declaration  charged  the  defendants^  Bailey^  Potter,  and  biiir^»change 

Lewis,  as  the  acceptors  of  a  bill  of  exchantrc  for  49/.  14#.  6rf.  *«**»"*^  ^*>''**   _ 

"^  °  partners,  one  of 

drawn  by  the  plaintiff  on  the  8th  February,  1838.     There  them  pleaded 

was  also  a  count  for  the  use  and  hire  of  horses,  gigs,  and  accepted  by  the 

harness,  and  a  count  upon  an  account  stated.  name'^^th" 

The   defendants   Bailey  and  Potter,  who  had  become  ?r™»  '^i*^©"* 

"^  his  knowledge, 

bankrupt,  suffered  judgment  by  default.     The  other  de-  privity,  or  con- 

fendant,  Lewis,  pleaded,  to  the  first  count,  that  the  three  due  from  them 

defendants  were  in  partnersliip,  and  that  the  bill  was  ac-  ^^^^^  member 

cepted  by  Bailey  and  Potter,  without  his  knowledge,  privity,  of  the  firm  :— 

"111  i«  Held,  that  this 

or  consent,  in  respect  of  a  debt  contracted  by  them  before  plea  was  not 

he  became  a  partner  with  them,  and  not  in  respect  of  a  evidence  that 

contract  relating  to  the  partnership.      To  this  plea  the  '***  **!I\'' j'  '*^" 

plaintiff  replied  de  injuria.     There  were  other  pleas,  upon  charge  of  a  debt 

,  .  ,         ^,  .         .  ,  which  arose 

which  nothing  turned.  partly  before 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings  fhe^t^^Syu-' 

at  Westminster  after  Hilary  Term,  1839.     The  facts  that  ner  joined  the 

firm. 

appeared  in  evidence  were  as  follow : — Bailey  and  Potter 
and  one  Clift  had  down  to  the  end  of  the  year  1837  car- 
ried on  business  as  wholesale  druggists  in  Oarlick  Hill. 
The  plaintiff  had  been  in  the  habit  of  supplying  upon  their 
credit  horses  and  gigs  for  the  use  of  their  travellers,  at  a 
certain  weekly  charge.  The  present  action  was  brought 
to  recover  the  amount  of  the  bill  mentioned  in  the  first 
count,  49L  14^.  6d.,  and  a  further  sum  of  29/.  15«.  upon  the 
other  counts.     The  consideration  for  the  bill  was,  the  hire 

i2 
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1840.        of  horses  and  gigs  to  the  amount  of  37/.  19*.  6d.  before 

"^j^^j]^^      the  1st  January,  1838,  and  to  the  amount  of  1/.  15*.  be- 

«'•  tween  the  1st  and  the  18th  of  that  month.     The  deed  re- 

Lewis. 

gulating  the  terms  of  the  partnership  between  Bailey,  Pot- 
ter, and  Lewis,  bore  date  the  Ist  January,  1838,  but  was 
not  executed  until  the  18th.  On  the  2nd  or  3rd  January 
Lewis  was  introduced  to  the  servants  of  the  establishment 
as  one  of  the  firm.  This  was  the  only  evidence  to  fix  Lewis 
as  a  partner  prior  to  the  date  of  the  deed,  with  the  excep- 
tion of  an  affidavit  sworn  by  him  in  the  course  of  certain 
proceedings  in  Chancery,  bearing  date  the  12th  March, 
1838,  in  which  he  admitted  that  there  was  an  agreement 
for  a  partnership  between  Bailey  and  Potter  and  himself,  to 
commence  on  the  1st  January,  1838. 

The  learned  judge  was  of  opinion,  that,  the  bill  in  the 
first  count  mentioned  having  been  accepted  on  account  of 
a  contract  made  before  Lewis  became  a  member  of  the 
firm,  the  plaintiff  was  not  entitled  to  recover  in  respect  of 
it.  Under  his  lordship's  direction,  therefore,  the  jury  re- 
turned a  verdict  for  the  defendant  Lewis  on  the  first  issue, 
and  for  the  plaintiff  on  the  rest  of  the  record,  damages 
29/.  15*. 

Talfourd,  Serjeant,  in  Easter  Term,  1839,  pursuant  to 
leave  reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to 
enter  the  verdict  for  the  plaintiff  on  the  first  issue,  and  to 
increase  the  damages  by  the  amount  of  the  bill,  49/.  14*.  6</., 
or  by  1/.  15*.,  as  the  court  should  think  him  entitled. 

Wortley  now  shewed  cause. — The  bill  upon  which  the 
first  count  is  framed  having  been  accepted  by  Bailey  and 
Potter  in  fraud  of  Lewis,  and  for  a  debt  for  which  Lewis 
was  not  liable,  the  plaintiff  is  not  entitled  to  recover  upon 
it.  In  Shirreff  v.  IVilkSy  1  East,  48,  it  was  held  that  two 
of  three  partners  who  had  contracted  a  debt  prior  to  the 
admission  of  the  third  partner  into  the  firm,  cannot  bind 
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him^  without  his  assent^  by  accepting  a  bill  drawn  by  the  1840. 
creditor  upon  the  firm  in  their  joint  names ;  but  such  se-  wilso 
curity  is  fraudulent  and  void  as  against  the  third  partner.  v. 

Lord  Kenyon  there  says :  ^'  The  consideration  for  this  bill 
was  some  porter  which  had  been  sold  by  the  plaintiffs  to 
Wilks  and  Bishop  only^  at  a  time  when  Robson  had  no 
concern  with  the  house.  Then  the  plaintiffs^  knowing  this^ 
draw  the  bill  upon  all  the  three  partners,  and  knowingly 
take  an  acceptance  from  one  of  them  to  bind  the  other 
two,  one  of  whom,  Robson,  had  no  concern  with  the  mat- 
ter, and  was  no  debtor  of  theirs ;  no  assent  of  his  being 
found,  and  nothing  stated  to  shew  that  he  had  any  know- 
ledge of  the  transaction.  It  is  hard  enough  for  one  part- 
ner in  any  case  to  be  able  to  bind  another  without  his 
knowledge  or  consent ;  but  it  would  be  carrying  the  liabi- 
lity of  partners  for  each  other's  acts  to  a  most  unjust  ex- 
tent, if  we  suffered  a  new  partner  to  be  bound  in  this 
manner  for  an  old  debt  incurred  by  other  persons/^  Vere 
V.  Ashley,  10  B.  &  C.  288,  is  also  an  authority  to  shew 
that  Lewis  is  not  liable  upon  the  bill  (17).  At  all  events, 
he  can  only  be  liable  iu  respect  of  that  portion  of  the  con- 
sideration which  accrued  since  the  Ist  January — Wintle  v. 
Crowther,  1  C.  &  J.  316,  1  Tyr.  210. 

Talfourd,  Serjeant,  and  fVightnian,  in  support  of  the 
rule. — ^There  is  no  suggestion  upon  the  record  of  any 
fraud  so  far  as  the  plaintiff  is  concerned.  The  plaintiff  is 
entitled  to  a  verdict  for  the  whole  amount  of  the  bill,  the 
plea  not  being  sustained  by  the  evidence,  and  Lewis  being 
therefore  as  perfectly  undefended  as  if  he  had  suffered 

(17)  Verev.  Ashley  was  cited  in  contracted  until  the  date   of  the 

Battley  v.  Bailey,  1  Scott^s  N.  R.  agreement,  whereas,  in   the   case 

143  (a  case  arising  out  of  the  same  then  before  the  court,  there  was  an 

partnership  as  the  present),  and  dis-  agreement,  though  not  executed  un- 

tinguished  on  the  ground  that  there  til  a  subsequent  period, 
tliere  was  no  partnership  actually 
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1840.  judgment  by  default.  [Tindal,  C.  J. — ^We  cannot  permit 
the  plaintiff  to  recover  damages  wliich  we  see  clearly  he  is 
not  in  justice  entitled  to.  If  he  insists  upon  the  strict 
rigour  of  the  law,  we  shall  direct  a  new  trial,  giving  the 
defendant  Lewis  leave  to  amend  his  plea.] 

Tindal,  C.  J. — ^The  question  is  whether  or  not  the  spe- 
cial plea  pleaded  by  the  defendant  Lewis  was  sustained  by 
the  evidence.    The  plaintiff  claims  to  be  entitled  to  the 
verdict  upon  the  issue  joined  thereon,  inasmuch  as  the 
finding  of  the  jury  upon  that  issue  was  wrong  as  to  part. 
The  action,  so  far  as  is  material  to  the  present  inquiry,  is 
brought  upon  a  bill  of  exchange  for  49/.  14s.  6d.,  the  de- 
fendant Lewis,  with  Bailey  and  Potter,  being  charged  as 
the  acceptors.     Bailey  and  Potter  suffered  judgment  by 
default.    Lewis  pleaded  that  the  three  defendants  were  in 
partnership,  and  that  the  bill  was  accepted  by  Bailey  and 
Potter,  without  his  knowledge,  privity,  or  consent,  in  re- 
spect of  a  debt  contracted  by  them  before  he  became  a 
partner  with  them,  and  not  in  respect  of  a  contract  re- 
lating  to  the  partnership.   The  question,  therefore,  is  whe- 
ther, upon  the  evidence  offered  at  the  trial,  the  bill  was 
accepted  for  a  debt  due  before  or  since  Lewis  became  a 
member  of  the  firm.     It  appeared  that  the  consideration 
for  the  acceptance  was  a  debt  due  to  the  plaintiff  for  the 
hire  of  horses,  gigs,  and  harness,  upon  a  contract  entered 
into  and  partly  executed  before  Lewis  became  a  partner 
with  Bailey  and  Potter ;  but  that  a  part  of  the  considera- 
tion, viz.  1/.  15«.,  accrued  since  the  Ist  January,  1838,  on 
which  day  the  partnership  commenced.     The  plea,  there- 
fore, which  alleges  the  entire  consideration  for  the  bill  to 
be  a  debt  due  from  Bailey  and  Potter  before  Lewis  became 
a  member  of  the  firm,  has  not  been  made  out.    The  plain- 
tiff consequently  is  entitled  to  have  a  verdict  entered  for 
him  upon  that  plea  for  the  1/.  15*.    To  that  extent,  there- 
fore, the  rule  must  be  made  absolute. 
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BosANQUET^  J. — I  am  also  of  opinion  that  there  was  1840. 
evidence  enough  to  shew  that  Lewis  became  a  partner 
with  Bailey  and  Potter  on  the  Ist  January,  1838.  Lewis^ 
therefore^  was  liable  for  so  much  of  the  debt  for  which  the 
bill  was  accepted  as  accrued  subsequently  to  that  day. 
The  plea  clearly  was  not  supported  by  the  evidence ;  but  I 
agree  with  my  Lord  Chief  Justice  in  the  course  he  has 
pointed  out. 

CoLTMAN^  J. — I  am  also  of  opinion  that  the  first  issue 
ought  to  have  been  found  for  the  plaintiff.  The  allegation 
in  the  plea  is  precise — that  the  debt  in  respect  of  which 
the  bill  in  the  first  count  mentioned  was  accepted  was  a 
debt  wholly  due  from  the  firm  before  Lewis  became  a 
member  of  it.  The  evidence  did  not  sustain  that  allega- 
tion; for,  it  appeared  that  the  partnership  was  constituted 
from  the  Ist  January,  1838,  and  that  a  portion  of  the  debt^ 
vi2.  1/.  15^.,  became  due  after  that  day.  But  there  is  no 
reason  why  Lewis  should  be  called  upon  to  pay  the  entire 
sum  for  which  the  bill  was  drawn.  I  think  the  verdict 
on  that  issue  should  be  entered  for  1/.  15^. 

Maule,  J.,  concurred. 

Rule  absolute  accordingly. 
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1840. 

ITifdaenUi^t  In  re  Mary  Wii^lijchs. 

An  appiiotuoQ  MEB£W£TH£B,  Serjeant,  moved  for  an  order  of  the 
4  will  4!  c.  74,  court  to  enable  Mary  Williamfi,  a  married  iroman,  to 
8, 91,  io.mabie  m^^  a  convevance  of  certain  property  to  which  she  was 

a  ttmre  covert,  •  r     r       ^ 

wl^ose  basbMid  entitled^  without  the  concurrence  of  her  husband,  under 

haft  ahscoodedy 

to  nake  a  con-    the  3  &  4  Will.  4,  C.  74,  S.  91. 

be^&iunAai'l^  The  motiou  was  founded  upon  the  affidavit  of  one  Ellen 
o^  the  affidavit  Williams,  the  sister  of  Mary  Williams,  which  stated,  thai, 

ofthewiiabcr^  '  "^  ' 

aeit  some  time  in  the  year  1825,  the  husband  oi  the  latter  left 

his  house,  and  had  not  since  returned  to  it,  and  had  not 
written  or  otherwise  communicated  with  his  said  wife  or 
her  &mily  for  the  last  three  years  and  nine  months ;  tbait 
his  place  of  residence  (if  alive)  was  unknown  to  theni; 
and  that  they  were  ignorant  whether  he  was  alive  or  dead. 
To  excuse  the  absence  of  an  affidavit  by  Mary  Williams 
herself,  the  affidavit  of  the  sister  went  on  to  state  ''  that 
the  said  Mary  Williams,  since  the  absence  of  her  husbaiid, 
and  in  consequence  thereof,  became  unable  to  provide  for 
herself,  and  was  tjuich  afecied  in  her  speech^  though  her 
intellect  remained  unimpaired.'^ 

Per  CraiAH. — We  caimot  make  an  order  upon  the  affi- 
davit of  a  third  person :  if  unable  to  write,  Mary  Williams 
may  at  least  put  her  mark  to  an  affidavit ;  for,  oth^irise 
she  could  not  make  a  convevance. 

Another  affidavit,  to  the  same  effect  as  the  above,  and 
having  the  mack  of  Mary  Williams  attached,  and  attested 
in  the  usual  manner,  having  been  produced  on  a  subse- 
quent day,  the  rule  was — 

Granted  (18). 

(IS)  See  Ex  parte  Thomas,  4  worth,  4  M,  &•  Scott,  332,  n.;  Ex 
M.  &  Scott,  331 ;  Ex  parte  Shuttle-      parte  Mai^  Gill,  I  New  Galea.  168. 
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1840. 

KemBLE  v.  Mills.  Friday, 

TNov,  IQth. 
HIS  was  an  action  of  assumpsit  upon  a  partnership  Where  an 

agreement.    The  first  count  of  the  declaration  stated,  that,  JSafeT  for  the 
theretofore,  to  wit,  on  the  12th  October,  1838,  by  certain  Performance  of 

'  '    ^  7  J      J  Beveral  acts  by 

articles  of  partnership  then  made  and  entered  into  by  and  both  ofthepar- 
between  the  plaintiff  and  the  defendant,  for  the  purpose  of  ther  of  which 
carrying  on  in  partnership  together  the  trade  or  business  ^^l  "hSTe  con- 
(rf  refiners  of  susar  and  molasses,  it  was  mutually  aereed  ■><*«/a^on»  the 

°  ^  ^      o  performance  of 

that  the  profits  of  the  said  trade  or  business  should  be  any  one  of  them 
divided  into  twelve  shares,  six  shares  to  the  defendant,  gtrue/tobea"' 
and  six  shares  to  the  plaintiff;  that  the  defendant  should  cedem^'un?^^ 
place  to  the  credit  of  the  concern  5,000/. ;  that  the  plain-  »"ch  be  the  ob- 

._,--__  ^        _  _.        ^_  rt  rvrv^,     ,        vious  intention 

tiff  should  place  to  the  credit  of  the  concern  2,000/.  (or  of  the  parties. 
thereabouts) ;  that  the  plaintiff  should  procure  the  residue  the  "cts^o  be 
of  a  certain  term,  being  a  certain  mort^ac'ee^s  interest,  in  ^.  j"®  °"  ^^'^  ^P® 

'  °  ^^^  '  side  and  on  the 

certain  premises,  at  a  yearly  rental  of  400/.,  and  ground  other  are  con- 
rent  of  110/.,  terminable  at  the  expiration  of  either  of  the  daring  Vor  a 
first  three  years,  by  the  defendant  giving  six  months'  no-  pUhuiff^jJeed 
tioe  thereof,  or,  in  default  of  such  notice,  the  term  to  con-  "ot  aver  specific 

.       .  ,        performance  on 

tmue  to  the  expuration  of  the  seventh  year,  then  termm-  his  part ;  a  ge- 
able  by  the  defendant  having  given  six  months'  notice  "ha?  he  wm^*°" 
previous  to  such  termination,  and,  in  default  of  either  of  [lif^tV^cl^form 
such  notices  being  given,  then  the  terra  to  continue  for  ^^^  agreement, 

and  notice 

the  expiration  of  the  mortgagee's  interest,  at  such  afore-  thereof  to  the 
said  annual  rent,  such  rent  to  include  the  use  of  all  the  suffice.*"*'  ^* 
machinery  and  plant  then  upon  the  premises  ;  that  the     ^  declaration 
plaintiff,  at  any  time  the  defendant  might  desire,  should  cheque,  which 

had  been  re- 
purchase the  remainder  of  the  lease  for  the  term  of  thirty-  fused  pay- 
four  years  from  and  after  the  expiration  of  the  mortgagee's  ^^Jicuse  for^ 
term  of  thirteen  years,  making  in  the  whole  forty-seven  [|j.e7o*"h°^°°" 
years,  and  that,  after  the  then  mortgagee's  interest  in  the  drawer,  alleged 

that  the  drawees 
had  not  at  the 
time  the  cheque  was  drawn  and  thence  to  the  time  of  its  presentment  any  eflfect^  of  the  drawer  in 
their  hands,  nor  had  the  drawer  sustained  any  damage  by  reason  of  his  not  having  had  notice  of 
the  non-payment  thereof : — Held,  sufficient — on  general  demurrer. 
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^rsit  &  leaae  dieneaf  tn  die  inn  ait  s  J^aarr  nnc  of  -HQL^ 
nifffnrfnig  ^pjiuirf  Bmrr,  inr  a  ^>wm  of  oiiiecesl  jem  or 

ticiiftirvf  iBe ;  that  xhB  xmsanaa^  Twigfcir  3e  uuiuii 
Czme  thirrng  t&e  wad,  "j*'  'i»  (i£  &a.v  jLPtiu.  jfcaiisk.  accoff 
of  die  icnL  ifar  &  idixl  of  4lj«}II£.  siirjeet  co  die 
agpmvaL  and  nee  ac&orwiBe :  dmc  svombsiL  ute 
brnne^  m.  s  Leaa  fmiL  n&an.  :LiXK}^  dieax  t&ac  tbe 
amnimr  (if  his  gtnifia'  'rfumnt  le  ledi  in.  >&if  vnimsM  li 
die  smi  jom.  ihmiffiy  loeEt&fflr  wrck.  siic&  jirotitak 
^ja  2.i»K :  t^iL  teSxr  n&e  ftuiL  of  :L  JIJIK  Airaiii  hive 
:io  made  hd  by  i^e  aimnciif  "i  aralit&.  or  <xthasrwsa&,. 
dmc  aiie-^irrl  iuf  dbe  gfimnnif'^  profits  dbmiid  be 
vxlqI  ;±e  famftiT  «Bm.  oif  ^aX%L  smmiAL  aaroe  m  bis 
eoimiL  nc&  nordifir  miL  of  ^SiXMC  tao^ec&er  wi£k  t&i? 
viuoB  SEDL  of  iJUXkL  tt»  be  kept  in.  cbe  eancecK  ifar  Ae 
parczuasbxp  pozpiuesz  doc  x  IbaauK  sbmuii  be  obriiMni 
iSram.  Mr.  Seroone  by  t:be  pimnrnf,  xc  hat  de  pfnrariiff'a 
eottsi ;  cboc  die  liraL  :ibi»iii£  be  carraii  vsl  muier  c&e 
<3ir  Jo&a  VjuJa  ik  Gk.  or  KHL^  ^  K^.>mhiV  or  as  d^ 
anc  mfjrfir  reunxre.  Tbe  nsrstanenc  cuadtneii  oi&er  ati> 
pniaiczons*  wbieb  ic  is  miaiHreHiry  %  iiiiciix\  Moteal 
pmniDKa.  Avemenii.  dbsitL  afier  T:be  Timkimg  ^  eke  sui 
ardide^  ami  oc  cbe  iobl  prumiae.  tai  wtil  oa  fi&e  lltk 
Detapffihtqr,  l^sS&isvas  mjocaanyaeBciEit  between  di^pU»- 
^nf  Tsui  die  tiedemiaiit.  tift.ic,.  izi  cbe  piaiK  aod  fCani  oi* 
caxniss  dy&  sni  leoLfsie  tif  ^be  maecGX  oc  tbe 
eacceiiL  due  siii  pccBLosM  ^  is  tae  ani  anidks  of 
aer»flii|p  iBewcioneA.  cbe  p&kBCdf  sboaU  fs««sEe  a  lene  of 
dbe  sai  pagaMiiga  far  c&e  cera.  lof  sevem  iw%  to  coas- 
■usmee  iraaL  CkroiCBas  c&em  aexii  ewanrifi,  AeteraiiitaMrit 
c&e  eui  ot"  cae&  of  i^  insL  tkive  Tcan  6^  the  hftilistVi 
wng^fer  nacke;  tk  aaai  iettfe  to  costam  m 
Khe  lb  li  111  int  aC  aar  tine  daa 
<if  t&e  aoal  bease  lo  fucbue  the  wluk  of  tbe 
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gmgce's  interest  in  the  premises  at  or  for  the  price  of        1840* 
2,500/^  upon  giving  six  months'  notice  of  his  intention  so       kbm^ji 
to  do:  that,  although  the  plaintiff  had  always,  from  the  «* 

time  of  the  making  of  the  said  kst-mentioned  agreement,  AverJ^JTof 
been  ready  and  willing  to  procure  such  lease  as  is  therrin  pWntirt  rea- 

dinetf  to  per* 

mentioned,  whereof  the  defendant,  on  the  day  and  in  the  form  theagree- 
year  last  aforesaid,  and  from  thence  until  the  commence-  ^^'  ^ 
ment  of  this  suit,  liad  notice ;  and  although  the  plaintiff 
had  always,  from  the  time  of  the  making  of  the  said  articles 
of  partnership,  been  ready  and  willing  in  all  other  respects 
well  and  truly  to  keep  and  perform  the  same  in  all  things 
on  his  part  to  be  kept  and  performed ;  and  although,  after 
the  making  of  the  said  articles  of  partnership,  and  of  the 
said  last-mentioned  agreement,  to  wit,  on  the  day  and  in 
the  year  last  aforesaid,  the  plaintiff  and  the  defendant  did 
become  and  were  in  pursuance  thereof  copartners  in  the 
said  trade  or  business,  and  then  entered  into  the  occupa* 
tion  of  the  said  premises  in  the  said  articles  mentioned  as 
such  copartners,  and  continued  such  copartners  and  so  in 
the  occupation  of  the  said  premises  for  a  long  space  of 
time,  to  wit,  from  thence  until  the  1st  September,  1889, 
and  during  that  time  expended  divers  large  sums  of  mo- 
ney, to  wit,  to  the  amount  of  1,000/.,  in  and  about  the 
alteration  and  improvement  of  the  said  premises  for  the 
more  advantageous  carrying  on  of  the  said  trade  or  busi- 
ness ;  and  although  a  reasonable  time  for  the  said  defend- 
ant to  place  to  the  credit  of  the  concern  the  said  sum  of 
5,000/.  in  the  said  articles  of  partnership  mentioned,  had 
elapsed  long  before  the  commencement  of  the  suit :  yet 
the  defendant,  not  regarding  his  said  promise,  or  the  said 
articles  of  partnership,  had  not,  although  after  the  making 
thereof,  to  wit,  on  the  said  12th  October,  1888,  and  on 
divers  other  days  between  that  day  and  the  commence* 
ment  of  this  suit,  requested  by  the  plaintiff  so  to  do, 
placed  to  the  credit  of  the  concern  the  said  sum  of  5,000/., 
or  any  part  thereof,  but  had  hitherto  wholly  neglected  and 
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1840. 


Second  coanL 


refused^  and  still  neglected  and  refused  so  to  do :  by  rea- 
son whereof^  the  plaintiff  had  lost  and  been  deprived  of 
divers  great  gains  and  profits  which  would  have  accrued 
to  him  from  the  said  trade  or  business,  if  the  said  sum  of 
5,000/.  had  been  so  placed  to  the  credit  of  the  said  con- 
cern, and  had  also,  by  reason  thereof,  sustained  divers 
great  losses  in  the  said  trade  or  business,  to  a  large  amount, 
to  wit,  to  the  amount  of  1,000/.,  and  had  also  by  means  of 
the  premises  lost  and  been  deprived  of  all  the  benefit  and 
advantage  which  he  would  otherwise  have  derived  from 
the  said  alterations  and  improvements  so  made  in  the  said 
premises  as  aforesaid. 

The  second  count  stated  that  the  defendant,  thereto- 
fore, to  wit,  on  the  10th  April,  1839,  made  his  certain 
draft  or  order  in  writing  for  the  payment  of  money,  com- 
monly called  a  cheque  on  a  banker,  and  directed  the  said 
draft  or  order  to  certain  persons  by  the  style  and  direction 
of  the  London  and  Westminster  Bank,  and  thereby  re- 
quired the  said  London  and  Westminster  Bank  to  pay  to 
the  plaintiff  or  bearer  60/.,  and  then  delivered  the  same  to 
the  plaintiff;  and  the  said  London  and  Westminster  Bank 
did  not  pay  the  said  draft  or  order,  although  the  same  was 
then  and  before  the  payment  of  the  sum  of  money  therein 
mentioned  presented  to  them  for  payment  thereof;  and 
the  plaintiff  averred,  that,  at  the  time  of  the  making  of 
the  said  draft  or  order,  and  from  thence  until  and  at  the 
time  the  same  was  so  presented  and  shewn  to  the  said 
London  and  Westminster  Bank  for  payment,  they,  the  said 
London  and  Westminster  Bank,  had  not  in  their  hands 
any  effects  of  the  defendant,  nor  had  they  received  any 
consideration  for  the  payment  by  them  the  said  London 
nd  Westminster  Bank  of  the  said  draft  or  order,  nor  had 
he  the  defendant  sustained  any  damage  by  means  of  his 
not  having  had  notice  of  the  non-payment  by  the  said 
London  and  Westminster  Bank  of  the  said  draft  or  order; 
of  all  which  premises  the  defendant  afterwards,  to  wit,  on 
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the  daj  and  in  the  year  last  aforesaid^  had  notice^  and         1840. 
then^  in  consideration  of  the  premises^  promised  the  plain- 
tiff to  pay  him  the  said  sum  of  money  in  the  said  draft  or 
order  specified  or  mentioned. 

There  was  also  a  count  for  money  lent  and  money  found 
due  upon  an  account  stated. 

The  defendant  pleaded — Thirdly,  to  the  first  count  of  Third  plea. 
the  declaration,  that,  to  obtain  the  license  in  that  count 
mentioned,  was  an  essential  preliminary  to  the  success  of 
the  said  trade  and  business  in  that  count  mentioned, 
agreed  to  be  carried  on  by  the  plaintiff  and  the  defendant 
as  copartners;  and  that,  until  the  said  license  was  pro- 
cured, the  said  business  could  not  be  safely  engaged  in  or 
undertaken  by  the  defendant ;  of  all  which  premises  the 
plaintiff  had  notice  before  and  at  the  time  when  the  pro- 
mises and  agreements  were  made  in  that  count  mentioned; 
and  that  the  plaintiff,  in  consideration  that  the  defendant 
would  enter  into  partnership  with  him  for  the  purposes 
aforesidd,  did  then  promise,  agree,  and  stipulate  to  pro- 
cure at  his  own  costs  the  said  license  from  the  said  Mr. 
Derone  in  that  count  mentioned ;  yet  that  no  such  license 
as  that  mentioned  in  that  count,  and  in  the  agreement, 
was  at  any  time  before  the  commencement  of  the  suit  ob- 
tained from  Derone — ^verification. 

Fourthly,  to  the  first  count,  that  the  plaintiff  did  not.  Fourth  plea. 
at  any  time  before  the  commencement  of  the  suit,  place 
to  the  credit  of  the  concern  the  sum  of  2,000/.  or  any  sum 
or  sums  whatever,  according  to  the  said  agreement  in  the 
first  count  mentioned  and  stipulated — verification. 

To  the  second  count  the  defendant  demurred  generally. 

The  plaintiff  also  demurred  generally  to  the  third  and 
fourth  pleas. 

Cleasby,  for  the  plaintiff. — ^The  fourth  plea  is  clearly  As  to  the  fourth 
bad.    To  constitute  a  condition  precedent,  the  act  to  be  ^^*'' 
done  must  be  something  definite  and  precise.     Here,  the 
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1840.         agreement  does  oot  contemplate  witli  certainty  tfatit  the 
Kbmbu       Pontiff  shall  bring  2,000/.,  or  any  sum,  into  the  concern : 
■-  the  consideration  indacing  the  defendant  to  enter  into  the 

articles,  was  more  the  provision  that  the  plaintiff  should 
procure  a  lease  of  the  premises  and  give  his  persoaal  at- 
tendance and  skill  in  the  proposed  manufacture,  than  that 
he  should  contribute  in  the  first  instance  towards  the 
capital  of  the  concern.  The  plea  does  not  allege  that  the 
plaintiff  was  requested  to  bring  in  the  2,000/.,  or  any  part 
thereof,  nor  that  the  defendant  was  ready  and  willing  to 
place  in  the  bankers'  hands  his  5,000/.,  on  the  plaintiff's 
depositing  the  2,000/.  Putting  upon  the  agreement  the 
construction  the  most  favorable  for  the  defendant,  the 
two  acts  are  concurrent ;  and  then  the  general  averment 
that  the  plaintiff  was  ready  and  willing  to  perform  the 
agreement  on  his  part  is  sufficient  to  entitle  him  to  main* 
tain  the  action.  In  Vmrley  v.  ManiOH,  9  Bing.  36^,  2  M. 
&  Scott,  484,  it  was  expressly  decided  that  a  general  aver- 
ment of  performance  "  according  to  the  provisions  of  the 
said  agreement,"  is  sufficient  on  general  demurrer,  although 
the  agreement  contain  conditions  precedent,  specific  aver- 
msat  of  the  performance  of  which  would  have  been  indis- 
Ai  to  the  third  pensible  on  special  demurrer. — The  third  plea  is  also 
'**■  clearly  bad.     The  introductory  averment,  that  the  pro- 
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nant  on  the  part  of  the  defendant,  without  ayerring  per-  1840. 
formanee  in  the  declaration :''  referring  to  Boone  ▼.  Eyre, 
1  H.  Blac.  278,  n.,  2  W.  Blac.  1812,  Campbell  v.  Jones,  6 
T.  R.  670,  and  several  other  authorities,  which  suffidentlj 
bear  out  that  proposition.  And  in  Carpenter  v.  CretweU,  4 
Bing.  409,  1  M.  &  P.  66,  where  T.  C,  in  consideration  of 
covenants  by  H.  B*.  C,  covenanted  not  to  interfere  in  a 
certain  branch  of  the  Scotch  fish  business,  and  to  assign  to 
H.  B.  C.  a  certain  Scotch  fishery ;  and  H.  B.  C,  in  con- 
sideration of  the  assignment,  and  of  T.  C.'s  covenant,  cove- 
nanted to  pay  T.  C.  an  annuity :  it  was  held  that  the  cove- 
nant not  to  interfere  in  the  business  was  only  a  part  of  the 
consideration  for  the  annuity,  and  was  therefore  not  a  con- 
dition precedent  or  dependent  covenant.  Burrough,  J.j 
there  says :  **  The  case  of  Campbell  v.  Jones  is  a  most  im- 
portant authority,  and  expressly  in  point ;  for,  there  the 
phuntiff  having  covenanted  to  teach  the  defendant  to 
bleach,  and  to  permit  him  to  bleach  during  a  certain  time, 
in  consideration  of  a  certain  sum,  it  was  holden,  that,  as 
the  defendant  at  all  events  enjoyed  the  permission  to 
bleach,  the  teaching  to  bleach  was  not  a  condition  prece- 
dent to  the  payment  of  the  money.  In  that  case  all  the 
previous  authorities  were  referred  to,  and  among  them 
JGnffston  v.  Preston,  Doug.  690,  where  the  distinction  be- 
tween dependent  and  independent  covenants  was  so  satis- 
factorily laid  down  by  Lord  Mansfield.  I  am  therefore 
clearly  of  opinion  that  T.  CreswelFs  covenant  not  to  inter- 
fere in  the  business  is  an  independent  covenant.^' — ^Then,  Ai  to  the  le- 

cond  count. 

as  to  the  second  count  of  the  declaration — ^the  question  is 
whether  or  not  a  sufScient  excuse  for  not  giving  the  de- 
fendant notice  of  the  non-payment  of  the  cheque  is  averred 
in  the  declaration.  The  general  rule  undoubtedly  is,  that 
a  want  of  effects  of  the  drawer  in  the  hands  of  the  drawee 
dispenses  with  notice.  The  rule  is  thus  laid  down  in 
Bayley  on  Bills,  5th  edit.,  294 :  "  Proof  that  the  drawer 
had  no  effects  in  the  hands  of  the  drawee  from  the  time 
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^  ^  ^»    -   ■ 


-  '^.■:  payaMr.  >  *v.:V*cient,  at 

_-_.:  :he  drawr^r  w^uld  uut  bt; 

.    .1.  paying  t':.j  'ji/i,  and  li:is 

.:5_-r  :n  the  want  of  notice:"*   for 

^-      J.i'jerji  V.  Stiphi-n^,  2  T.  R.  317, 

.;^.'.  1  T.  K.  103.     It  is  tnie,  the 

,  --    zLCKiification :    for   instance,    the 

-    .::_:led  to  notice,  though  he  l»ad  in 

-.:  i.iiiii  of  the  drawee,  where  he  has 

.      .    :.    cxpcct  that  the   hitter  will  pay  the 

.;.,  rw  T.  6'/7>.vo//,  3  (^ami).  .*33i  .19}.     But 

..:...:  :«:und  to  negative  that  expectation :  it 

,     '..iLLZ  to  assert  it.     Here,  the  declaration 

..    .  -:..  :i.a:  will  be  found  in  all  the  old  precedents. 

-^^rf.i.   V  UlHhuns,  8  Scott,  271,  0  New  Cases,  G8, 

.-.V  iiTJ^r^st  the  drawer  of  a  bill  of  exchanjjre,  the 

«         ■  VI  ■  * 

-f  Ti*  r\ra>e  the  want  of  a  notice  of  dishonor,  averred 

juvTT^'^r  had  no  effects  of  the  defendant's  in  liis 

jk    nrt*  L-id  the  dcf(»ndant  any  reasonable  srround  for 

...nr  T^at  he  would  have,  or  that  he  would  pav  tlie 

...     ^,  ^as  there  any  consideration  for  the  acceptance  or 


!ii    Kr*i  w^  Huckcr  V.  HilUr, 

i-  ;yt'  drawor  of  a  bill  of  cx- 

^,„^  his  reasonable   ground  to 

.•  I'ut  it  will  be  bonored  on 

.  '  ..-f-£th  of  a  e«>iisi'Minu'Mt,  be 

■    ,..•■  ■  J  to  notice  of  its  disbonor, 

plfhnnili  no  eireet^   «'Ver  ,i,'«'t   into 

Mxds  of  tbe  dia\v«i«  to  \k\\  it. 

j.,i-/;V.Ucnborou';btl»rre.s..\«,:   '•  If 

.  ,..,  iv  a  reaM»n.d>Ii'  rxju'i't.iti  n 

f|„.;  A  bill  of  e\ebani'e  will  1 1«  bo- 

nnrrcl  up""  ^^*^'  Ntven^lb  of  a  etui- 

^jtvaiont,    I    H»«»    *»»'   opiniiMi    ilu' 

lienor  i?*  entilbd  to   iioliei'  of  \U 

ilwionor,  altbou^li  ii  tuiUN  out  ih.ii 

ihf  drawi'e  never  lias  any  elleets  in 


bis  bands  to  meet  tbc  ]»aj'Tncnt  of 
it.  'rbi«j  cannot  be  considered  vi- 
sionary paper,  witb  respect  to  vvbieb 
tbe  custom  of  niercbants  need  not 
be  observed.  I'be  object  of  notice 
is  not  nierelv  to  enable  tbe  drawer 
to  witbdraw  bis  elleets  from  tbe 
bands  of  tbe  drawee,  but  to  provide 
for  tbe  payment  of  tbe  bill  tbus 
suddi  nly  cast  upon  bimsolf,  and  to 
make  pn)mpt  arran^'ements  suit- 
ed to  tbis  unexpected  emergency. 
Wbere  tbe  drawer  bas  solid  reason 
to  biliive  tbat  tbe  bill  will  be  b<>- 
noird.  Ik*  is  necc^sarilv  danuiitied. 
and  tiu'i'eioro  be  is  distbarged  by 
tbe  lacbes  of  tbe  bolder." 
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payment  thereof^  nor  had  the  defendant  sustained  any  1840. 
damage  by  reason  of  his  not  having  had  notice  of  the  non- 
payment of  the  bill  by  the  acceptor :  the  defendant  pleaded 
that  he  wds  damnified  by  the  want  of  notice,  the  acceptor 
having  promised  to  pay  the  bill :  and  it  was  held  that  the 
entire  burthen  of  proving  that  he  was  damnified  by  the 
want  of  notice,  rested  upon  the  defendant. 

SheCy  Serjeant,  contra. —  In  Stavers  v.  Curling,  3  New 
Cases,  355,  3  Scott,  740,  Tindal,  C.  J.,  says :  "  The  rule 
has  been  established  by  a  long  series  of  decisions  in 
modem  times,  that  the  question  whether  covenants  are  to 
be  held  dependent  or  independent  of  each  other,  is  to  be 
determined  by  the  intention  and  meaning  of  the  parties 
as  it  appears  on  the  instrument,  and  by  the  application  of 
common  sense  to  each  particular  case :  to  which  intention, 
when  once  discovered,  all  technical  forms  of  expression 
must  give  way.^'  Applying  that  rule  to  the  agreement  in 
this  case,  let  us  see  what  the  parties  have  stipulated.  The 
plaintiff  engages — to  place  to  the  credit  of  the  concern 
2,000/.,  or  thereabouts — ^to  procure  a  lease  of  certain  pre- 
mises— and  to  obtain  a  license  from  Mr.  Derone ;  and  the 
defendant  engages  to  place  to  the  credit  of  the  concern 
5,000/.  It  appears  from  the  whole  scope  of  the  agree-  Fourth  plea. 
ment  that  the  capital  of  the  concern  was  to  be  under  the 
sole  management  and  control  of  the  defendant:  it  must 
therefore  have  been  intended  that  the  plaintiff  should  ad- 
vance his  share  before  he  was  in  a  situation  to  call  upon 
the  defendant.  The  plaintiff  has  not  even  averred  that  he 
was  ready  and  willing  to  advance  the  2,000/.,  or  any  por- 
tion of  it.  In  Varley  v.  Manion,  there  was  a  distinct  aver- 
ment of  performance  according  to  the  provisions  of  the 
agreement.  [Mauie,  J. — Here,  there  is  a  general  aver- 
ment of  readiness,  which  is  sufficient  on  general  demur- 
rer.]— ^The  procuring  the  license  clearly  was  a  condition  Third  pica. 
precedent  to  the  plaintiff's  right  to  call  for  a  performance 
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1S40.  of  the  agreement  on  the  part  of  the  defendant.  That 
most  necessarily  have  been^  as  the  plea  avers^  an  essential 
preliminary  to  the  carrying  on  the  business.  In  Glazebook 
V.  JFoodrow,  8  T.  R.  3G6,  where  the  plaintiff  covenanted 
to  sell  to  the  defendant  a  school-house  &c.^  and  to  convey 
the  same  to  him  on  or  before  the  1st  August^  1797,  and 
to  deliver  up  the  possession  to  him  on  the  24th  June, 
1796,  and,  in  consideration  thereof,  the  defendant  cove- 
nanted to  pay  the  plaintiff  120/.  on  or  before  the  1st 
August,  1797 — it  was  held  that  the  covenant  to  convey 
and  that  for  payment  of  the  money  were  dependent  co- 
venants, and  that  the  plaintiff  could  not  maintain  an 
action  for  the  120/.,  without  averring  that  he  had  con- 
veyed or  tendered  a  conveyance  to  the  defendant.  Lord 
Kenyon  there  says:  "The  general  rule  which  governs 
all  the  cases,  is,  that  every  man^s  agreement  is  to  be 
performed  according  to  his  intent,  as  far  as  that  is  to 
be  collected  from  the  particular  instrument.*'  And  Grose, 
J. :  "  The  question  is  whether  these  covenants  be  depend- 
ent or  independent ;  and  that  must  be  collected  from  the 
apparent  intention  of  the  parties  to  the  contract.  There 
is  certainly  some  coufusion  in  the  books  on  this  subject, 
some  of  the  older  cases  leaning  to  construe  covenants  of 
this  sort  to  be  independent,  contrary  to  the  real  sense  of 
the  parties  and  the  true  justice  of  the  case.  But  the  later 
authorities  convey  more  just  sentiments ;  and  the  case  of 
Kingston  v.  Preston  (cited  at  large  in  Jones  v.  Barkley^ 
Doug.  689,)  was  the  first  strong  authority  in  which  they 
prevailed  in  opposition  to  the  former.*'  Here,  the  plaintiff 
complains  that  the  defendant  has  not  advanced  his  5,000/., 
he  himself  ha\ing  literally  done  nothing  towards  the  per- 
Second  count,     formancc  of  the  contract  on  his  part. — ^The  excuse  of  the 

want  of  notice  to  the  defendant  of  the  non-payment  of  the 
cheque  was  clearly  insufficient:  the  declaration  should 
have  gone  on  to  aver  that  the  defendant  had  no  reasonable 
ground  to  expect  that  the  cheque  would  be  paid.     In  Fitz* 
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gerald  v.  Williams  tlie  declaration  did  contain  such  an  1840. 
averment.  The  distinction  between  a  bill  accepted  pay- 
able at  a  banker^s^  and  a  cheque^  is  admitted  in  Treacher  v. 
Hinion,  4  B.  &  A.  413.  In  Otr  v.  Magirmis,  7  East,  359, 
Lord  Ellenborough  says :  "  The  case  of  Bicker  dike  v.  BolU 
man  went  on  the  ground  that  the  drawer  had  no  effects  in 
the  hands  of  the  drawee  at  the  time  of  the  bill  drawn,  and 
the  other  cases  (20)  followed  on  the  same  ground ;  but  no 
case  has  gone  the  length  of  extending  the  exemption  fur- 
ther, to  cases  where  the  drawee  had  effects  of  the  drawer 
in  his  hands  at  the  time  of  the  bill  drawn,  though  the 
balance  might  vary  afterwards,  and  be  turned  into  the 
opposite  scale ;  and  I  know  that  it  has  been  a  subject  of 
regret  with  the  very  learned  person  who  was  counsel  for 
the  plaintiff  [the  then  Mr.  Justice  Chambre]  in  that  case, 
that  the  old  rule  requiring  notice  to  be  given  in  all  cases 
to  the  drawer  of  the  non-acceptance  of  his  bill  was  so  far 
broken  in  upon.  But  I  shall  anxiously  resist  the  further 
extension  of  the  exemption.  The  case  is  different  when 
there  are  no  effects  of  the  drawer  in  the  hands  of  the 
drawee  at  the  time,  because  the  drawer  must  know  that  he 
is  drawing  on  accommodation  :  but,  if  he  have  effects  at  the 
time,  it  would  be  very  dangerous  and  inconvenient,  merely 
on  account  of  the  shifting  of  a  balance,  to  hold  notice  not 
to  be  necessary ;  it  would  be  introducing  a  number  of  col- 
lateral issues  in  every  case  upon  a  bill  of  exchange,  to  ex- 
amine how  the  account  stood  between  the  drawer  and 
drawee  from  the  time  the  bill  was  drawn  down  to  the  time 
it  was  honored."  And  the  same  learned  judge  expresses 
himself  in  terms  very  similar  in  the  subsequent  case  of 
Blackhan  v.  Doren,  2  Camp.  503.  [Tlndal,  C.  J. — Here 
there  is  a  general  and  sweeping  allegation  that  the  de- 
fendant  has  not  sustained  any  damage  by  means  of  his  not 


(20)  Goodall  v.  Dalley,  1  T.  R.  714,  and  Rogers  v.  Stephens,  2  T.  R. 
713. 
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having  had  notice  of  the  non-payment  of  the  cheque ;  and 
that  after  all  is  the  real  and  suhstantial  ground  upon  which 
the  excuse  rests.]  The  declaration  in  Fitzgerald  v.  WU- 
Uams  contained  the  same  allegation,  and  it  was  treated  as 
immaterial. 

Cleaaby,  in  reply,  was  stopped  hy  the  Court. 

TiNDAL,  C.  J. — This  action  is  brought  upon  an  agree- 
ment between  the  plaintiff  and  the  defendant,  by  which 
they  mutually  contract  to  enter  into  partnership  together 
in  the  trade  or  business  of  rehners  of  sugar  and  molasses. 
The  first  article  in  the  agreement  is  a  stipulation  that  tlie 
defendant  shall  bring  into  the  concern  5,000/.,  and  the 
plaintiff  2,000/.,  or  thereabouts.  It  appears  that  the  par- 
ties did  not  contemplate  that  the  plaintiff  should  bring  in 
the  2,000/.  immediately ;  there  being  in  a  subsequent  part 
of  the  agreement  a  proviso,  that,  if  the  plaintiff  brought  in 
a  less  sum  than  2,000/.,  the  whole  amount  of  his  pro- 
fits should  be  left  in  the  concern  until  the  sum  he  brought 
in,  together  with  such  profits,  should  amount  to  2,000/. ; 
and  also  a  iurther  proviso  for  the  gradual  increase  of  his 
share  of  the  capital  to  5,000/.  The  agreement  also  con- 
tains a  stipulation  on  the  part  of  the  plaintiff  that  a  certain 
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part  thereof.    To  these  two  pleas  the  plaintiff  has  de-         1840. 
murred  generally.  ^^^^ 

Now,  if  the  obtaining  the  license  is  by  the  terms  of  the  »• 

Mills. 

agreement  made  a  condition  precedent  to  the  plaintiff^s  As  to  the  third 
right  to  call  npon  the  defendant  to  provide  his  portion  of  ?*«•• 
the  capital,  imdoubtedly  the  third  plea  will  afford  a  good 
answer  to  the  action.  The  first  observation,  however,  that 
suggests  itself,  is,  that  the  agreement  contains  no  stipula* 
tion  as  to  the  time  at  which  the  license  shall  be  obtained : 
and  though  it  may  be  reasonably  said  that  the  obtaining 
the  license  must  necessarily  precede  the  commencement  of 
the  business ;  yet  there  would  be  many  matters  to  be  done 
before  the  plaintiff  could  be  expected  to  incur  that  ex- 
pense— an  expense  that  would,  in  the  event  of  the  part- 
nership from  any  cause  going  off,  be  utterly  fruitless. 
The  having  a  fund  to  draw  on,  and  premises  in  which  to 
carry  on  the  business,  were  essential  preliminaries.  All 
the  cases  agree  in  this,  that,  in  considering  whether  the 
stipulations  on  the  one  side  and  on  the  other  are  concur- 
rent only  or  dependent,  we  are  to  be  governed  by  the 
apparent  intention  of  the  parties :  and  here  I  see  nothing 
to  evidence  an  intention  that  the  plaintiff  should  in  the 
first  instance  obtain  the  license. 

Then,  as  to  the  fourth  plea,  the  question  is  whether  or  As  to  the  fourth 
not  the  bringing  into  the  concern  of  the  2,000/.  by  the  P*®** 
plaintiff  was  a  condition  precedent  to  the  advance  of  the 
5,000/.  by  the  defendant.  As  I  understand  the  contract, 
these  were  to  be  concurrent  acts.  The  one,  being  ready 
and  willing  to  advance  his  share,  and  giving  notice  of  that 
fact  to  the  other,  places  himself  in  a  position  to  maintain 
an  action  for  the  default.  The  plaintiff  here  alleges  in  his 
declaration  that  he  was  so  ready  and  willing,  of  which  the 
defendant  had  notice :  if  that  allegation  were  untrue,  the 
defendant  might  have  taken  issue  on  it. 

The  second  count  is  on  a  cheque ;  and  by  way  of  excuse  second  count, 
for  the  want  of  a  notice  of  the  non-payment  of  the  cheque. 


1840. 


IN  TBE  COHUON  FLKAB, 

the  plaintiff  avers  that  the  bankers  had  no  effects  of  the 
defendant's  in  their  hands  at  the  time  of  the  making  of 
the  draft,  nor  firom  thence  until  and  at  the  time  it  waa 
presented,  nor  had  they  receiyed  any  consideration  for  the 
payment  thereof,  nor  had  the  defendant  sustained  any 
damage  by  the  want  of  notice.  To  this  there  is  a  general 
demurrer:  and  it  has  been  contended  that  the  excuse 
alleged  is  insufficient,  there  being  one  possible  case,  which 
the  allegation  does  not  meet,  in  which  the  maker  of  the 
cheque,  though  he  may  have  had  no  fuuds  in  the  hands  of 
the  drawees  at  the  time  of  the  making  or  presentment  of 
the  cheque,  was  yet  entitled  to  notice  of  its  non-payment, 
viz.  the  case  of  a  just  and  reasonable  expectation  of  assets 
coming  into  their  bands  in  time  to  meet  it.  I  think  that 
should  have  been  pointed  out  as  cause  of  special  demurrer. 
As  the  matter  stands  at  present,  seeing  that  the  plaintiff 
has  excused  the  absence  of  notice  on  the  broad  ground  on 
which  all  the  cases  have  proceeded,  I  think  the  excuse  is 
sufficient.  There  is  the  sweeping  averment  that  the  de- 
fendant has  sustained  no  damage  from  the  want  of  notice, 
which  at  last  is  the  only  ground  upon  wliich  the  excuse 
can  fairly  be  allowed.  Upon  the  whole,  I  think  the  plfun- 
tiff  is  entitled  to  judgment. 
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act  shall  take  precedence  of  the  other:  and  we  cannot         1840. 
speculate  upon  probabilities ;  though^  if  we  were  to  do  so,       „  ^    ^ 
I  should  rather  infer  from  the  subsequent  proviso  that  the  *• 

defendant  was  to  make  the  first  advance.  It  is  enough, 
however,  to  say  that  there  is  nothing  upon  the  face  of  the 
agreement  to  shew  that  the  plaintiff  was  to  advance  his 
2,000/.  before  the  defendant  advanced  his  5,000/. :  and  if 
they  are  merely  mutual  covenants,  it  was  not  necessary  for 
the  plaintiff  to  aver  performance  on  his  part. — ^Then,  as  to  Third  plea. 
the  license,  which  the  plaintiff  stipulates  by  the  agreement 
to  procure  at  his  own  expense — the  third  plea  states  that 
the  obtaining  the  license  was  an  essential  preliminary  to 
the  success  of  the  business  to  be  carried  on,  and  that  the 
plaintiff  had  failed  to  procure  such  license  according  to  his 
promise.  But  the  procuring  the  license  is  not  stipulated 
to  be  the  first  transaction  that  is  to  take  place  in  further- 
ance of  the  business.  It  could  not  be  necessary  to  procure 
it  before  the  premises  were  ready.  It  would  require  an 
outlay  of  money,  which  would  be  fruitlessly  incurred  if  it 
should  turn  out  that  the  business  could  not  eventually  be 
carried  on. — ^With  respect  to  the  second  count,  the  ques-  Second  count, 
tion  is  whether  the  plaintiff  has  alleged  a  sufficient  excuse 
for  the  absence  of  a  notice  of  the  non-payment  of  the 
cheque.  The  count  follows  the  form  in  ordinary  use :  and 
it  appears  to  me,  at  all  events  on  general  demurrer,  to  be 
sufficient. 

CoLTMAN,  J. — One  of  the  defences  here  set  up,  is,  that  Founh  plea, 
the  advance  of  the  2,000/.  by  the  plaintiff  is  a  condition 
precedent  to  his  right  to  maintain  an  action  against  the 
defendant  for  not  providing  his  share  of  the  proposed  ca- 
pital pursuant  to  the  agreement.  I  cannot  perceive  that 
that  conclusion  is  fairly  deducible  from  the  language  of 
the  instrument.  The  two  acts  were,  as  it  seems  to  me,  to 
be  concurrent :  and,  if  so,  here  is  an  allegation  that  the 
plaintiff  was  ready  and  willing  to  perform  the  agreement 
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1840. 


Third  plea. 


Second  count 


on  his  part,  which,  according  to  Levy  v.  Lord  Herbert,  1 
Moore,  56,  7  Taunt.  314,  and  other  cases,  is  enough. — 
Then  it  is  said  that  the  procuring  the  license  by  the  plain- 
tiff, at  his  own  expense,  was  a  condition  precedent,  inas- 
much as  it  was  an  essential  preliminary  to  the  commence- 
ment of  the  business.  But  I  think  it  would  be  an  unrea- 
sonable construction  of  this  agreement  to  hold  that  the 
plaintiff  was  bound  to  incur  expense  in  obtaining  the 
license  before  he  was  satisfied  that  the  defendant  was 
ready  to  advance  his  5,000/.  Readiness  and  willingness  on 
the  plaintiff's  part  to  get  the  license  is  all  that  could  fairly 
be  required. — ^With  regard  to  the  second  count,  it  seems 
to  me  to  allege  a  sufficient  excuse  for  the  want  of  notice. 
Since  the  case  of  Bickerdike  v.  Bollnum,  1  T.  R.  405,  the 
general  form  that  is  given  in  Chitty  on  Pleading  (6th  edit.. 
Vol.  2,  p.  93)  is  that  which  has  been  usually  adopted; 
and  it  appears  to  me  to  be  unexceptionable,  at  least  where 
no  special  ground  of  demurrer  is  pointed  out:  it  is  enough 
to  shew  a  prima  facie  excuse ;  and,  considering  that  this  is 
the  form  that  has  been  commonly  in  use  imtil  a  very 
recent  period,  I  think  there  is  no  ground  for  doubting  its 
sufficiencv. 


Third  plea. 


Maule,  J. — The  defence  set  up  by  the  third  plea,  is^ 
the  not  procuring  a  certain  license.  Now,  it  does  not  ap- 
pear on  the  face  of  the  declaration  what  that  license  was; 
as  far,  therefore,  as  the  declaration  is  concerned,  it  cannot 
be  contended  that  the  procuring  the  license  was  a  condi- 
tion precedent.  But  it  is  said  that  the  plea  introduces 
fiacts  which  shew  that  it  is  so.  Undoubtedly  it  is  compe- 
tent to  a  party  who  is  sued  upon  a  contract,  to  shew  by 
pleading  that  there  was  something  to  be  done  by  the 
plaintiff  which  amounted  to  a  condition  precedent :  as,  for 
instance,  in  the  case  of  a  vessel  chartered  for  a  particular 
voyage  for  which  a  license  is  required,  and  the  fireighter 
imdertakes  to  procure  it;  this  would  be  a  condition  prece- 
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dent,  the  non-performance  of  which  might  be  set  up  as  a  1840. 
bar  to  an  action  on  the  charterparty  (21).  But  here  the 
plea  is  a  mere  circuitous  denial  of  the  making  of  the  agree- 
ment as  set  out  in  the  declaration,  which  would  be  well 
put  in  issue  under  non  assumpsit.  Taking  the  plea,  how- 
ever, as  it  stands,  I  am  of  opinion  that  the  procuring  the 
license  was  not  a  condition  precedent.  It  alleges,  in  a  very 
loose  and  popular  manner,  that,  to  obtain  the  license  was 
an  essential  preliminary  to  the  success  of  the  business, 
and  that,  until  the  license  was  procured,  the  said  business 
could  not  be  safely  engaged  in  or  undertaken.  It  does 
not  at  all  shew  that  the  procuring  the  license  by  the  plain- 
tiff was  an  essential  preliminary  to  the  defendant's  depo- 
siting the  5,000/.  at  the  bankers\  The  defendant  should 
have  averred  something  more  positive  and  precise. — With  Fourth  plea. 
r^ard  to  the  fourth  plea — I  agree  with  the  rest  of  the 
court  in  thinking  that  the  stipulation  on  the  plaintiff's 
part  to  bring  into  the  concern  2,000/.  or  thereabouts,  is 
not  by  the  agreement  made  a  condition  precedent  to  his 
right  to  sue  the  defendant  for  not  depositing  the  5,000/. 
It  does  not  appear  to  me  that  the  two  acts  were  to  be  even 
concurrent.  But,  if  they  were,  the  allegation  in  the  de- 
claration that  the  plaintiff  was  ready  and  wiUing  to  per- 
form the  agreement  on  his  part,  is  sufScicnt,  within  the 
authority  of  decided  cases.  The  circumstance  of  the 
amount  to  be  brought  into  the  concern  by  the  plaintiff 
being  left  at  large,  seems  to  me  conclusively  to  shew  that 
it  was  not  intended  to  be  either  precedent  to  or  concur- 
rent with  the  defendant's  advance.  The  fourth  pica  there- 
fore is  also  bad. — As  to  the  second  count — it  does  not  Second  count 
appear  upon  this  record  that  the  defendant  ever  had  an 
account  with  the  London  and  Westminster  Bank.  When 
it  is  shewn  that  the  drawer  of  the  cheque  had  no  assets  in 
the  bankers'  hands,  that,  according  to  the  older  authori- 

(21)  Sec  Glaholm  v.  Hays,  post. 
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1840.  ties— see  TFalivyn  v.  St.  Quinton,  1  Bos.  &  P.  652,  2  Esp. 
515 — ^is  a  sufficient  excuse  for  not  giving  him  notice.  If 
there  be  anything  to  take  the  case  out  of  that  general  rule, 
it  should  come  from  the  other  side. 

Judgment  for  tlic  plaintiff  (22). 

(22)  See  Dennis  v.  Morrice,  3  Esp.  158. 


Friday^  CowAN  and  Another  v.  Braidwood. 

Nov,  20th.      m 

To  a  count  in  X  HIS  was  an  action  of  assumpsit  upon  a  decree  of  the  court 
decneorS^e  *  ^^  Session  in  Scotland.  The  first  count  of  the  declaration 
court  of  sewion  stated,  that,  theretofore,  to  wit,  on  the  1 1th  December,  1838, 

m  Scotand,  the  ' ,  '  '  '  ' 

defendant  a  Certain  decree  was  made  and  pronounced  in  and  by  the 

was  not,  at  the  court  of  our  lady  the  Queen,  before  the  lords  of  council 

^mmen^Lnt  ^^  scssion  at  Edinburgh,  in  that  part  of  the  United  King- 

of  the  action  dom  of  Great  Britain  and  Ireland  called  Scotland,  in  and 

m  the  Scotch  .  ,  ^  ^  ' 

court,  or  at  any  Concerning  a  certain  action  then  depending  in  the  same 
proceedings  court,  at  the  instance  of  the  now  plaintiffs  against  the  de- 
there,  m  Scot-    fendant,  whereby  the  lords  of  council  and  session  aforesaid 

land,  or  at  any  ^  * 

place  within  the  did  then  decree  and  ordain  the  defendant  to  make  pay- 
jurisdiction  of  ,     , 
the  said  court,    ment  to  the  plaintiffs  of  36/.  7s.  4d.y  with  the  legal  interest 

any  time  ^fore  thereof  from  the  80th  August,  1838,  until  payment,  and 
the  making  or    ^g^  |.j,g  ^^^  ^f  4/  4^  5^    ^^^  23/  2^.  Hrf.  for  costs,  and 

pronounang  '  ' 

the  decree,  in     2/.  3«.  7\d.,  the  dues  of  extracting  that  decree;  as  by  the 

any  manner  ac-        ,  ...  . 

cording  to  the    Said  decree  remaining  in  the  court  of  Session  at  Edinburgh 

course  and  prac- 
tice of  the  said 

court  notified,  nor  did  he  then  know  of  the  said  several  proceedings,  or  any  of  them,  $0  that  he 
could  or  might,  by  himself,  his  proctor,  &c.,  appear  or  plead,  or  in  any  way  defend  himself  in  the 
said  action,  nor  did  he  appear  to  any  or  either  of  the  said  proceedings ;  whereby  the  said  decree 
was  and  is  contrary  to  natural  justice  and  wholly  inoperative  and  void : — Held,  that  the  plea  af- 
forded no  sufficient  answer  to  the  action,  inasmuch  as  it  did  not  negative  that  the  defendant  was 
a  Scotchman  bom,  that  he  was  resident  in  Scotland  at  the  time  the  debt  was  contracted,  or  that 
he  was  possessed  of  heritable  property  there  — nor  did  it  disthcUy  allege  that  he  had  no  notice 
of  the  proceedings. 

Held  also,  that  the  averment  in  the  plea,  that  the  decree  was  contrary  to  natural  justice,  and 
inoperative  and  void,  being  a  mere  conclusion  uf  law  resulting  from  the  facts  previously  alleged, 
was  not  traversable. 
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aforesaid  more  folly  appeared ;  whicli  said  decree  remained        1840. 

in  full  force  and  wholly  unsatisfied;  whereby  the  defendant        cowam 

became  liable  to  pay  to  the  plaintiffs  the  said  sums  of  *- 

,         ,  Braidwood. 

money  so  decreed  to  be  paid  as  aforesaid,  together  with 
such  interest  as  aforesaid  on  the  said  sum  of  36/.  7$.  4d,, 
according  to  the  said  decree,  when  he  the  defendant  should 
be  thereimto  afterwards  requested ;  and,  being  so  liable, 
the  defendant,  in  consideration  thereof,  afterwards,  to  wit, 
on  the  said  11th  December,  1838,  aforesaid,  promised  the 
plaintiffs  to  pay  them  the  said  sums  of  money  so  decreed 
to  be  paid  as  aforesaid.  The  declaration  also  contained  a 
count  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit — secondly, 
the  statute  of  limitations — thirdly,  that  the  said  decree 
was  not  made  and  pronounced  in  and  by  the  said  court  of 
session  in  and  concerning  the  said  action,  in  manner  and 
form  as  the  said  plaintiffs  had  above  in  the  first  count  in 
that  behalf  alleged,  concluding  to  the  country — ^fourthly.  Fourth  plea. 
to  the  first  count,  that  he,  the  defendant,  was  not,  at  the 
time  of  the  commencement  of  the  said  action  in  the  first 
count  of  the  declaration  mentioned,  or  at  any  time  during 
the  proceedings  in  the  said  court  of  session  in  that  count 
also  mentioned,  in  that  part  of  the  United  Kingdom  of 
Oreat  Britain  and  Ireland  called  Scotland,  or  at  any  place 
within  the  jurisdiction  of  the  said  court  in  which  the  said 
action  was  so  depending  as  aforesaid,  nor  was  he  the  de- 
fendant, at  any  time  before  the  making  or  pronouncing  of 
the  said  decree  in  the  first  count  mentioned,  in  any  man- 
ner, according  to  the  course  and  practice  of  the  said  court, 
notified,  nor  did  he  the  defendant  then  know  of  the  said 
several  proceedings,  or  of  any  or  either  of  them,  so  that  he 
the  defendant  could  or  might,  by  himself,  his  proctor,  at- 
torney, or  other  agent  by  him  appointed  and  instructed  in 
that  behalf,  appear  or  plead,  or  in  any  way  defend  himself 
in  the  said  action  then  depending  in  the  said  court  at  the 
instance  of  the  plaintiffs  against  the  defendant,  nor  did  he 
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the  defendant  appear  in  or  to  any  or  either  of  the  said 
proceedings ;  whereby  the  said  decree  so  made  and  pro- 
nounced in  the  said  court  was  and  is  contrary  to  natural 
justice  and  wholly  inoperative  and  Toid  against  him  the 
defendant,  and  all  remedy  thereon  for  the  said  several 
sums  of  money  for  which  the  said  decree  was  so  made  and 
pronounced  as  in  the  first  count  of  the  declaration  men- 
tioned, was  and  is  wholly  lost  to  the  plaintiiTs ;  and  he  the 
defendant  had  firom  the  time  of  pronouncing  the  said 
decree  hitherto  always  resisted  and  impeached  the  said 
decree  on  that  account,  and  they  the  plainti£fs  had  not 
ever  obtained  the  said  several  sums  of  money,  or  any  or 
either  of  them,  or  any  part  thereof,  which  it  was  alleged 
in  the  first  count  of  the  declaration  were  decreed  and  or- 
dained to  the  plaintiffs;  and  the  defendant  in  fact  further 
said  that  the  said  decree,  so  being  contrary  to  natural  justice 
and  wholly  inoperative  and  void,  was  and  still  remained 
wholly  unsatisfied  and  without  force  or  virtue — verification. 
The  plaintiffs  replied  to  the  fourth  plea — ^that  the  de- 
fendant was  a  subject  of  the  queen,  and  was  bom  within 
that  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  Scotland,  and  for  a  long  time  before  the  com- 
mencement of  the  action  in  the  first  count  mentioned,  was 
resident  in  Scotland  aforesaid,  to  wit,  at  Edinburgh  there, 
but  the  defendant,  before  and  at  the  times  of  the  issuing 
of  the  letters  of  arrestment,  and  of  the  issuing  of  the  sum- 
mans,  and  making  the  citation  thereinafter  mentioned, 
and  firom  those  times  continually  hitherto,  was  absent  and 
forth  firom  Scotland  aforesaid;  that,  the  defendant  then 
being  so  absent  and  forth  firom  Scotland  as  aforesaid,  and 
certain  persons,  that  is  to  say,  Mrs.  L.  Warham,  otherwise 
Braidwood,  and  John  A.  Campbell,  then  being  indebted  to 
the  defendant  in  a  large  sum,  to  wit,  100/.  each,  they  the 
plaintiffs,  after  the  11th  November,  1825,  to  wit,  on  the 
28th  August,  1838,  for  the  purpose  of  giving  to  the  court 
of  Session  jurisdiction  in  the  action  in  the  declaration  men- 
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tioned^  caused  to  be  issued  against  the  defendant  letters        1840. 
of  arrestment  ad  fundandum  jurisdictionem^  and  then,  by       n  w     ^ 
Tirtue  of  the  said  letters^  caused  arrestments  to  be  used  in  «. 

the  hands  of  the  said  Mrs.  L.  Warham^  otherwise  Braid- 
wood^  and  John  A.  Campbell^  as  then  being  debtors  of  the 
defendant  ad  fundandum  jurisdictionem  to  the  said  court 
of  Session;  that  afterwards^  and  after  the  said  11th  No- 
vember^ 1825^  to  wit^  on  the  30th  August^  1838^  the  plain- 
tiffs issued  out  of  the  said  court  of  Session  in  the  said 
action  in  the  declaration  mentioned^  a  certain  summons 
under  the  signet  of  our  lady  the  Queen^  in  the  words  and 
figures  following^  that  is  to  say:  [The  summons  was  here 
set  out  at  length.  It  appeared  to  have  been  issued  at  the 
suit  of  the  plaintiffs  as  surviving  trustees  of  the  late 
Colonel  Sir  Thomas  Ramsay^  of  Balmain^  Bart. ;  and  it 
recited  a  bond  for  2^000/.  given  to  the  trustees  by  one 
William  Braidwood  and  the  defendant^  dated  the  30th 
March^  1829^  and  claimed  a  balance  of  36/.  Vs.  4d.  to  be 
due  to  them  in  respect  of  interest  thereon  at  Whitsuntide^ 
1838^  and  interest  on  such  balance  from  the  date  of  cita- 
tion until  payment,  and  costs,  and  also  interest  '^  in  all 
time  coming '^  on  the  principal  that  remained  unpaid.] 
The  replication  then  proceeded  to  state,  that,  the  said 
summons  having  been  so  issued  as  aforesaid,  afterwards^ 
to  wit,  on  the  said  30th  August,  1838,  by  virtue  of  the 
said  summons  one  Erskine  Connolly,  messenger-at-arms, 
passed,  and  in  her  present  Majesty's  name  and  authority 
lavFfully  summoned,  warned,  and  charged  the  defendant, 
then  being  absent  and  forth  of  Scotland  as  aforesaid,  to 
compear  before  the  lords  of  council  and  session  at  Edin- 
burgh aforesaid,  or  where  they  might  happen  to  be  for  the 
time,  upon  the  sixtieth  day  next  after  the  date  of  that  ci- 
tation &c.,  to  answer  at  the  instance  of  the  plaintiffs  in 
the  matter  libelled  in  the  said  summons  with  certification 
conform  to  the  said  summons  in  all  points;  and  the  de- 
fendant, then  being  absent  and  forth  of  Scotland  as  afore* 
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said,  afterwards,  to  wit,  on  the  day  and  year  last  men- 
tioned, in  pursuance  of  the  statute  before  then  made  and 
passed  at  Westminster,  in  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  being  an  act  for  the  better  regu- 
lating of  the  forms  of  process  in  the  courts  of  law  in  Scot- 
land, and  then  and  still  in  force,  whereby  it  was  amongst 
other  things  enacted,  that,  from  and  after  the  11th  day  of 
November  then  next,  the  subsisting  forms  of  edictal  cita- 
tion, charge,  publication,  citation,  and  service,  at  the 
market-cross  of  Edinburgh,  and  pier  and  shore  of  Leitb,  as 
against  persons  forth  of  Scotland,  should  cease  and  be 
discontinued,  and  in  lieu  thereof  such  edictal  citations, 
charges,  publications,  citations,  and  services  at  the  market- 
cross  of  Edinburgh,  and  pier  and  shore  of  Leith,  as  against 
persons  forth  of  Scotland,  should  be  done  and  performed 
by  delivery  of  a  copy  thereof  at  the  Record-OflSce  of  the 
keeper  of  the  records  of  the  court  of  Session,  in  the  man- 
ner then  practised  in  cases  of  citation  or  charges  at  the 
dwelling-house  of  a  party  not  personally  apprehended; 
and  whereby  it  was  also  enacted,  that,  from  and  after  the 
said  11th  day  of  November  then  next  to  come,  the  practice 
of  citing  defenders  to  appear  on  two  diets  of  court  should 
in  all  cases  cease,  and  all  summonses  should  thenceforward 
proceed  on  one  diet  only,  viz.  privileged  summonses  against 
defenders  within  Scotland  on  one  diet  of  six  days,  other 
summonses  against  defenders  residing  in  Orkney  and 
Shetland  a  diet  of  forty  days,  and  for  all  other  persons 
within  Scotland  a  diet  of  twenty-seven  days,  and  for  de* 
fenders  out  of  Scotland  a  diet  of  sixty  days ;  and  whereby 
it  was  further  provided  and  declared,  that,  where  a  person 
not  having  a  dwelling-house  in  Scotland  occupied  by  his 
family  or  servants,  should  have  left  his  usual  place  of  resi- 
dence, and  have  been  therefrom  absent  during  the  space 
of  forty  days,  without  having  left  notice  where  he  was  to 
be  found  within  Scotland,  he  should  be  held  to  be  absent 
from  Scotland,  and  be  charged  or  cited  according  to  the 
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forms  therein  prescribed — the  said  Erskine  Connolly  ac-        lato. 
cordingly  delivered  a  copy  of  the  said  summons  with  a      \^  ^     ^ 
copy  of  citation  in  virtue  and  to  the  eflect  aforesaid  thereto  <"• 

subjoined^  for  the  defendant,  then  being  absent  and  forth 
of  Scotland  as  aforesaid,  at  the  Bccord-Office  of  the  keeper 
of  the  records  of  the  said  court  of  Session,  within  the  ge- 
neral register-house  in  Edinbui^h  aforesaid,  in  the  same 
manner  as  at  the  passing  of  the  said  act  of  parliament  was 
practised  in  cases  of  citation  or  charge  at  the  dwelling- 
house  of  a  party  not  personally  apprehended ;  that,  after 
the  period  of  sixty  days  from  the  date  of  the  citation  so 
made  by  the  said  Erskine  Connolly  as  aforesaid,  and  from 
the  delivery  of  the  said  copy  of  the  said  summons  with  the 
said  copy  of  the  said  citation  at  the  said  Record-Office  as 
aforesaid  had  long  elapsed,  to  wit,  on  the  llth  day  of 
December,  1838,  the  decree  in  tlie  declaration  mentioned 
was  made  and  pronounced  in  the  said  court  before  the 
lords  of  council  and  session  as  in  the  declaration  also  men- 
tioned. [Here  followed  the  decree,  which  bore  date  the 
llth  December,  1838,  and  recited  the  summons  and  pro- 
ceedings thereon,  and  by  which  the  defendant  was  de- 
cerned and  ordained  "  to  make  payment  to  the  pursuers  Decree, 
(plaintiffs),  as  surviving  trustees  foresaid,  of  the  fore- 
said 36/.  78.  4^.  as  the  balance  of  the  interest  upon  the 
said  heritable  debt  due  at  the  term  of  Whitsunday  last, 
with  the  legal  interest  thereof  from  the  30th  August,  1838, 
being  the  date  of  the  citation  following  on  said  summons, 
until  payment ;  and  also  to  make  payment  to  the  pursuers, 
as  trustees  foresaid,  of  4/.  As.  5rf,,  being  the  legal  interest 
from  the  foresaid  23rd  October  to  the  term  of  Martinmas 
last  of  1,623/.  \\8,  2d,,  being  the  balance  of  the  said  heri- 
table debt  owing  by  the  said  WDliam  Braidwood  to  the 
pursuers;  and  also  of  40/.  ll^.  9rf.  at  each  term  of  Whit- 
sunday and  Martinmas  thereafter,  being  the  half-yearly 
legal  interest  of  the  said  sum  of  1,623/.  lis,  2d,,  in  all 
time  coming ;  and  likewise  to  make  payment  to  the  pur- 
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1B40.        sners^  as  trustees  foresaid^  of  13/.  2«.  lli£.  steriiiig  of  ex- 

\.  ^  penses  of  process,  as  taxed  by  the  auditor  of  ooort,  togetbiff 

v*  with  21.  3t.  7ld.  sterling,  being  the  does  of  extneOag  tint 

Bkaihwoodu 

DefeDdast  re»-  decTce,"  &c.  &c.]     The  replication  then  arened,  that,  at 
deotifiScsotbDd  ^]^^  fjjj^^  (}^g  ^3^^  bond  in  the  said  summons  and  decree 

at  tbe  tuDe  the 

boDd  was  enter,  mentioned  was  made  and  entered  into  by  the  defendant^ 

to  wit,  on  the  30th  March,  1829,  he  the  defendant  was 

resident  in  Scotland  aforesaid,  where  the  said  bond  was 

and  poiteMedof  made  and  entered  into  by  the  defendant,  who  then  had 

ftvfeny  theie.   ^^^  from  thence  continually  has  had  and  has  corfcain  real 

and  personal  estate  within  the  said  realm  of  Scotland; 
ATcnDeot  that  that,  by  means  of  the  said  arrestments  so  caused  to  be 
Scv^ladjii-  used,  and  the  said  summons  and  citation  done  and  per- 
I'^^^^f^^'^'f         formed,  as  in  the  replication  aforesaid,  the  said  court  of 

Session  had,  by  the  law  of  Scotland  aforesaid,  and  by  force 
of  the  said  act  of  parliament,  jurisdiction  OFcr  the  said 
and  that  the  actiou ;  and  that  the  said  decree  made  and  pronounced  as 
bindi^  "not-  ^  *^®  declaration  mentioned,  and  in  the  replication  set 
withKuoding  forth,  was  and  is  by  the  law  of  Scotland  aforesaid  binding 
want  of  nouce.    ou  the  defendant,  notwithstanding  the  defendant  was  not 

in  Scotland,  or  within  the  jurisdiction  of  the  said  court  as 
in  the  fourth  plea  was  mentioned,  and  notwithstanding 
the  other  allegations,  matters,  and  things  in  that  plea  i^ 
pearing;  and  that  the  several  sums  of  money  in  the  first 
count  of  tbe  declaration  mentioned  to  have  been  decreed 
and  ordained  to  be  paid  to  the  plaintiffs,  were  and  are 
justly  and  truly  due  and  payable  by  the  defendant  to  the 
plaintiffs,  in  manner  in  the  said  decree  appearing — YeanSr 
cation. 
Special  de-  '^^  ^^^^  replication  the  defendant  demurred  specially; 

murrer.  assigning  for  causes — that,  although  he  the  defendant  had 

in  his  said  fourth  plea  alleged  certain  matters  of  defence 
to  the  cause  of  action  in  the  first  count  of  the  declaration, 
which  he  contended  were  sufiicient  to  defeat  the  claim  of 
the  plaintiffs  in  the  first  count  of  the  declaration  men* 
tioned,  yet  tbe  plaintiffs  had  not  in  and  by  their  replica* 
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^^  ^    ^      pcnses  of  process^  as  taxed  by  the  auditor  of  court,  together 

V-  with  2/.  Ss.  7id.  sterlings  being  the  dues  of  extracting  that 

Defendant  resi-  decree/'  &c.  fec.]     The  replication  then  averred,  that,  at 

dent  in  Scotland  ^jjg  time  the  Said  bond  in  the  said  summons  and  decree 

at  the  time  the 

bond  was  enter-  mentioned  was  made  and  entered  into  hy  the  defendant, 

'  to  wit,  on  the  30th  March,  1829,  he  the  defendant  was 

resident  in  Scotland  aforesaid,  where  the  said  bond  was 

andpouessedof  made  and  entered  into  by  the  defendant,  who  then  had 

property  there.   ^^^  from  thcncc  continually  has  had  and  has  certain  real 

and  personal  estate  within  the  said  realm  of  Scotland; 
ATerment  that  that,  by  means  of  the  said  arrestments  so  caused  to  be 
Sesslon^adju-  ^8^*  ^^^  ^^^  ^^^  suuunons  and  citation  done  and  per- 
risdiction;         formed,  as  in  the  replication  aforesaid,  the  said  court  of 

Session  had,  by  the  law  of  Scotland  aforesaid,  and  by  force 

of  the  said  act  of  parliament,  jurisdiction  over  the  said 

and  that  the       action ;  and  that  the  said  decree  made  and  pronounced  as 

bi*^ dhT  'not-      ^  *^®  declaration  mentioned,  and  in  the  replication  set 

withsunding      forth,  was  and  is  by  the  law  of  Scotland  aforesaid  binding 

absence  and 

want  of  notice,    on  the  defendant,  notwithstanding  the  defendant  was  not 

in  Scotland,  or  within  the  jurisdiction  of  the  said  court  as 
in  the  fourth  plea  was  mentioned,  and  notwithstanding 
the  other  allegations,  matters,  and  things  in  that  plea  ap- 
pearing ;  and  that  the  several  sums  of  money  in  the  first 
count  of  the  declaration  mentioned  to  have  been  decreed 
and  ordained  to  be  paid  to  the  plainti£fs,  were  and  are 
justly  and  truly  due  and  payable  by  the  defendant  to  the 
plaintiffs,  in  manner  in  the  said  decree  appearing — ^verifi- 
cation. 

Special  de-  To  this  replication  the  defendant  demurred  specially; 

assigning  for  causes — that,  although  he  the  defendant  had 
in  his  said  fourth  plea  alleged  certain  matters  of  defence 
to  the  cause  of  action  in  the  first  count  of  the  declaration, 
which  he  contended  were  sufiicient  to  defeat  the  claim  of 
the  plaintiffs  in  the  first  count  of  the  declaration  men- 
tioned, yet  the  plaintiffs  had  not  in  and  by  their  replica- 


murrer. 
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tion  confessed  and  avoided  the  said  several  grounds  of  de-  1840. 
fence,  nor  had  they  in  or  by  their  said  replication  traversed  cowah 
the  same,  but.  on  the  contrary  thereof,  the  plaintiffs  had  _  *^' 
admitted  the  said  several  grounds  of  defence  particularly 
mentioned  and  set  forth  in  the  plea^  and  had  attempted  to 
put  in  issue  facts  which  were  altogether  immaterial  in  the 
proceedings  of  this  cause ;  and  the  plainti£fs  had  in  their 
said  replication  set  out  therein  a  certain  decree  obtained 
in  the  court  of  Session  in  Scotland^  which  decree^  for  any- 
thing that  appeared  in  the  replication  was  another  and 
different  decree  than  that  set  forth  in  the  first  count  of 
the  declaration — ^that  it  appeared  in  and  by  the  pleadings 
in  this  cause  that  the  plaintiffs  had  not  any  right  of  action 
which  could  be  enforced  against  the  defendant  by  the  laws 
of  this  country — ^that  the  plaintiffs  had  in  their  replica- 
tion departed  from  the  cause  of  action  in  the  first  count  of 
the  declaration  mentioned,  and  had  thereby  attempted  to 
put  in  issue  another  and  different  decree  than  that  de- 
clared upon  &c.    Joinder. 

Ogle,  in  support  of  the  demurrer. — ^Numerous  authori- 
ties have  established  that  the  courts  of  this  country  will 
not  lend  their  aid  to  enforce  a  decree  of  a  foreign  court  if 
it  appears  to  be  contrary  to  natural  justice.  Thus^  in  Bu- 
chanan V.  Mucker,  1  Camp.  63,  it  was  held  that  no  action 
will  lie  upon  a  foreign  judgment  on  the  face  of  which  it 
appears  that  the  defendant^  not  resident  within  the  juris- 
diction of  the  foreign  court,  was  neither  served  with  pro- 
cess nor  came  in  to  defend  the  action ;  although  such  judg- 
ment may  have  been  obtained  according  to  the  course  and 
practice  of  the  court.  Lord  Ellenborough  there  says: 
"  It  is  contrary  to  the  first  principles  of  reason  and  justice 
that  either  in  civil  or  criminal  proceedings  a  man  should 
be  condemned  before  he  is  heard.  If  a  judgment  could 
thus  be  recovered  against  any  one  behind  his  back,  a  man 
would  have  nothing  more  to  do  but  go  to  Tobago,  there 

VOL.  II.  L 
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sue  us  to  any  amount^  aud  then  return  to  this  country  to 
put  his  judgments  in  force  against  us.  The  defendant  not 
being  resident  in  Tobago,  there  was  no  pretence  for  suing 
him  in  the  courts  of  that  colony/'  (23)  [Bosanqueiy  J. — 
It  did  not  appear  there  that  the  defendant  had  ever  been 
in  the  island  of  Tobago.]  Nor  does  it  appear  here  that 
the  defendant  was  ever  in  Scotland.  [Tlndal,  C.  J. — ^The 
plea  does  not  negative  that  fact :  it  rather  seems  to  admit 
it.]  In  Hall  v.  Odder,  11  East,  118,  where  a  question 
arose  as  to  whether  a  party  might  waive  a  decree  of  a 
foreign  court.  Lord  EUenborough  says :  "  Judgments  in 
foreign  courts  are  not  to  be  considered  upon  the  same 
footing  as  judgments  in  our  own  courts  of  record ;  they 
are  but  evidence  of  the  debt ;  they  do  not  bar  or  stay  an 
action  on  simple  contract ;  but  assumpsit  lies  on  them,  and 
it  is  open  to  the  parties  to  enter  into  the  question  of  their  re* 
gularity"  And  Bayley,  J.,  adds :  "  This  being  only  a  fo- 
reign judgment,  did  not  extinguish  or  merge  the  plaintififs 
simple  contract  debt,  which  can  only  be  done  by  convert- 
ing it  into  a  debt  of  a  higher  nature :  it  is  only  evidence 
of  the  debt.''  Smith  v.  NicoUs,  5  New  Cases,  208,  7  Scott, 
147,  is  also  an  authority  to  shew  that  a  judgment  of  a  fo- 
reign court  is  examinable  in  the  courts  of  this  country. 
[Maule,  J. — In  that  case  the  replication  was  precisely  like 
the  plea  here :  but,  the  plea  being  considered  ill,  it  became 
unnecessary  to  discuss  the  question  that  is  now  raised.] 


(23)  Upon  a  motion  to  set  aside 
the  nonsuit  in  that  case  (9  East, 
194),  Lord  EUenborough  said — 
"  that  there  was  no  foundation  for 
it;  that,  by  persons  absent  from  the 
ulandy  must  necessarily  be  under- 
stood persons  who  have  been  present 
and  within  the  jurisdiction,  so  as  to 
have  been  subject  to  the  process  of 
the  court.!'  And  in  Cavan  v.  Stew- 
art, 1  Stark.  525,  which  was  an  ac- 
tion of  assumpsit  on  a  judgment  of 


the  Supreme  Court  of  Judicature  in 
Jamaica,  the  same  noble  and  learn- 
ed judge  said:  "  It  is  perfectly 
clear,  on  every  principle  of  justice, 
that  you  must  either  prove  that  the 
party  was  summoned,  or  at  least 
that  he  was  once  on  the  island.'* 
And  see  Walker  v.  Witter,  1  Doug. 
1,  the  opinion  of  De  Grey,  C.  J.,  in 
Fisher  v.  Lane,  3  Wib.  302,  and 
Obicini  v.  Bligh,  1  M.  &  Scott,  477, 
8  Bing.  335. 
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It  is  true  the  Vice  Chancellor  (Sir  L.  Shadwell)^  in  Martim  1840. 
v.  Nicolls,  3  Sim.  458,  held  that  a  foreign  judgment  can- 
not be  questioned  in  the  courts  in  this  country.  But  that 
is  expressly  overruled  in  the  case  of  Houlditch  v.  The  Mar^ 
qtds  qf  Donegal,  8  Bligh,  N.  S.  801,  where  it  was  held  by 
the  House  of  Lords  that  the  propriety  of  an  English  decree 
might  be  examined  in  a  suit  in  the  Irish  Chancery.  The 
Lord  Chancellor  there  says :  "  This  appears  to  me  a  case 
of  very  considerable  importance,  with  a  view  to  the  general 
law  in  all  parts  of  this  empire,  and  proceedings  in  courts 
of  law  and  equity  as  well  as  courts  of  appeal  respecting  the 
judgments  of  foreign  courts.  Upon  one  point  the  law  is 
perfectly  clear :  the  judgment  of  a  court  of  record  of  the 
country  where  any  action  is  brought  is  conclusive  between 
the  parties  or  privies  to  that  record.  It  is  equally  clear 
that  the  judgment  or  decree  of  a  court  of  record  of  a  fo- 
reign country,  or  acourt  in  the  nature  of  a  court  of  record, 
as  they  do  not  know  the  technical  distinction  which  runs 
through  our  law  in  the  constitution  of  courts  here,  dividing 
them  into  courts  of  record  and  not  of  record,  may  be  made 
the  ground  of  a  proceeding  in  the  courts  of  this  country; 
and  I  take  it  to  be  a  general  law  pf  all  civilised  countries, 
and  to  apply  to  Ireland,  to  Scotland,  to  the  colonies,  and 
to  foreign  countries,  just  as  it  does  here — ^that  the  decree 
or  judgment  of  a  foreign  court  may  be  made  the  ground 
of  a  valid  proceeding,  and  with  fruit  and  effect,  in  each 
country.  It  is  here  the  ground  of  an  action  in  the  nature 
of  an  action  upon  a  simple  contract,  namely,  an  action  of 
assumpsit ;  and  one  question  which  arises  in  this  case,  and 
which  has  been  made  a  point  of  on  both  sides,  is  one  which 
has  been  raised  in  some  of  our  courts,  in  which  there  have 
been  dicta,  with  some  authority  of  judicial  decision,  but 
conflicting  dicta,  upon  the  point,  namely,  whether  it  is 
only  prim&  facie  evidence  or  ground  of  an  action,  or  con- 
clusive, not  to  be  traversed  or  rebutted,  and  not  to  be 
averred  against.    The  leaning  of  my  opinion  is  so  strong 

l2 
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1840.         that  I  can  hardly  call  it  the  inclination  of  an  opinion ;  and 
Cow  AH        ^®  know  it  is  the  general  sense  of  lawyers  in  Westminster- 

^'  Hall  (notwithstanding  dicta  of  considerable  weight  coming 

«Braidwood* 

from  very  learned  judges^  obiter  dicta,  to  the  contrary), 
that  the  judgment  of  a  foreign  court  in  courts  of  this 
country  is  only  prim&  fade  evidence — is  liable  to  be  aver- 
red against,  and  not  conclusive.  One  argument  is  dear — 
that  the  law  in  the  course  of  procedure  abroad  sometimes 
differs  so  mainly  firom  ours  in  the  principles  upon  which  it 
is  bottomed,  that  it  would  seem  a  strong  thing  to  hold 
that  our  courts  were  bound  conclusively  to  give  execution 
to  the  sentence  of  foreign  courts,  when,  for  aught  we 
know,  there  is  not  any  one  of  those  things  which  are 
reckoned  the  elements  or  the  comer  stones  of  the  due  ad- 
ministration of  justice  present  to  the  procedure  in  these 
foreign  courts.  For  example,  I  find  in  Buchanan  v.  Rucker, 
1  Camp.  63,  9  East,  192,  where  it  was  decided  that  it  was 
not  conclusive,  it  appeared  that  a  sentence  might  be  ob- 
tained without  the  appearance  of  a  party — ^that  the  notice 
was  not  required  to  be  served  upon  him — ^that  it  might  be 
behind  his  back  snatched  against  him :  and  is  it  to  be  en- 
dured in  courts  in  this  country,  where  justice  is  adminis- 
tered on  more  rational  principles,  that  they  should  be 
bound  conclusively,  and  without  the  power  of  looking  into 
that  matter,  to  give  complete  execution  by  their  decrees 
or  their  judgment  to  a  sentence  so  obtained  ?''  And  his 
lordship  pointedly  expresses  his  dissent  from  the  doctrine 
of  Martin  v.  Nicolls  :  and  the  correctness  of  his  opinion  is 
acknowledged  by  the  Vice  Chancellor  in  the  subsequent 
case  of  Price  v.  Dewkttrst,  8  Sim.  302.  Douglas  v.  Forre^, 
1  M.  &  P.  663,  4  Bing.  686,  which  will  probably  be  relied 
on  in  support  of  this  judgment,  is  distinguishable  in  several 
respects  from  the  present  case.  There  the  defendant^ a 
testator  was  a  Scotchman  by  birth,  the  debt  for  which  the 
judgment  was  obtained  was  contracted  in  Scotland  whilst 
the  debtor  was  resident  there,  and  he  lefl  property  m  Scot^ 
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land:  the  only  ground  upon  which  it  was  attempted  to  1840. 
impeach  the  judgment^  was,  that  he  was  absent  from  Scot-  cowam 
land  (with  no  animus  revertendi)  at  the  time  the  proceed-  ^  »• 
ings  were  taken  against  him  and  at  the  time  the  decrees 
were  pronounced — the  only  notice  to  him  being  the  bar- 
barous process  of  homing.  And  Best,  C.  J.,  in  delivering 
the  judgment  of  the  court,  says :  "  We  confine  our  judg- 
ment to  a  case  where  the  party  owed  allegiance  to  the 
country  in  which  the  judgments  are  given  against  him, 
from  being  bom  in  it,  and  by  the  laws  of  which  country  hi$ 
property  was,  at  the  time  these  judgments  were  given,  pro^ 
iected;  and  where  the  debts  were  contracted  in  the  country 
in  which  the  judgments  were  given,  whilst  the  debtor  resided 
in  it"  Here,  the  plaintiff  ought  in  his  replication  to  have 
brought  before  the  court  all  those  facts  which  are  con- 
sidered in  Douglas  v.  Forrest  to  be  essential  to  support  a 
judgment  of  this  sort :  whereas  it  is  merely  alleged,  that, 
before  the  commencement  of  the  proceedings  in  the  Scotch 
court,  the  defendant  was  resident  in  Scotland ;  that  he  was 
resident  there  at  the  time  the  bond  upon  which  the  action 
was  brought  was  entered  into  (the  30th  March,  1839) ; 
and  that  he  has  real  and  personal  estate  in  Scotland — ad- 
mitting that  the  defendant  was  absent  from  that  country 
at  the  time  the  cause  of  action  accrued,  and  at  the  time 
the  proceedings  were  taken,  and  that  he  had  no  notice  of 
them,  and  did  not  and  could  not  appear.  [Tindal,  C.  J.-*- 
In  Douglas  v.  Forrest  the  party  had  no  notice,  and  yet  the 
decree  was  upheld.]  With  that  single  exception,  it  wiU 
be  found  that  in  all  the  cases  in  which  a  plaintiff  has  been 
permitted  to  enforce  the  decree  of  a  foreign  court  by  an 
action  here,  there  has  been  notice  of  the  proceedings, 
either  actual  or  constructive  (24).  The  plaintiff  should 
have  traversed  the  allegation  in  the  plea  that  the  decree 
was  contrary  to  natural  justice  and  inoperative  and  void. 

(24)  As  in  Becquct  v.  Mac  Carthy,  2  B.  &  Ad.  951. 
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IMaule,  J. — That  is  a  couclnsion  of  law  supposed  to  result 
from  the  facts  previoiisly  alleged,  and  therefore  not  tra- 
versable (25).  The  defendant — a  Scotchman,  contesting 
a  Scotch  judgment — ought  to  have  averred  in  his  plea  all 
the  circumstances  upon  which  he  relies  to  shew  that  the 
judgment  is  contrary  to  natural  justice.  Jhtdal,  C.  J.— 
He  should  have  negatived  the  possession  of  heritable  pro- 
perty; and  he  should  have  alleged  distinctly  that  he  had 
no  notice  or  knowledge  of  the  proceedings;  this  he  has 
not  done  simplidter,  but  only  in  a  very  artificial  and  qua- 
lified manner — that  he  was  not  notified,  nor  did  he  know 
of  the  proceedings,  so  that  he  could  or  might  appear,  &c. 
If  the  judgment  has  been  irregularly  obtained,  it  may  be 
set  aside,  or  ''  reduced,'^  at  any  time  within  forty  years.] 
The  court  cannot  take  judicial  notice  of  the  Scotch  law : 
thatismatter  of  evidence — Male  v.  Roberts,  8Esp.l63(26). 
[Tindal,  C.  J. — The  process  of  homing  (27),  by  citation 


(25)  See  Robinson  v.  Rayley,  I 
Burr.  316 ;  1  Wms.  Saiind.  23,  n.  (5) 
to  Bennet  v.  Filkins;  Lucas  v. 
NockellB,  3  M.  &  Scott,  627,  10 
Bing.  157. 

(26)  In  Philips  V.  Hunter,  2  H. 
Blac.  410,  Eyre,  C.  J.,  says:  *<  It 
is  in  one  way  only  that  the  sentence 
or  judgment  of  the  court  of  a  fo- 
reign state  is  examinable  in  our 
courts,  and  that  is,  when  the  party 
who  claims  the  benefit  of  it  applies 
to  our  courts  to  enforce  it.  When 
it  is  thus  voluntarily  submitted  to 
our  jurisdiction,  we  treat  it,  not  as 
obligatory  to  the  extent  to  which  it 
would  be  obligatory,  perhaps,  in  the 
country  in  which  it  was  pronounced, 
nor  as  obligatory  to  the  extent  to 
which,  by  our  law,  sentences  and 
judgments  are  obligatory,  not  as 
conclusive,  but  as  matter  in  pais,  as 
consideration  primd  facie  sufficient 
to  raise  a  promise.    We  examine  it 


as  we  do  all  other  considerations  of 
promises,  and,  for  that  purpose,  we 
receive  evidence  of  what  the  law  of 
the  foreign  state  is,  and  whether 
the  judgment  is  warranted  by  that 
law."  And  see  Harris  v.  SaundeiSy 
6  D.  &  R.  471,  4  B.  &  C.  411. 

(27)  In  Douglas  v.  Forrest,  Best, 
C. J.,  says:  "  The  statute54  Geo. 3, 
c.  137,  not  only  recognizes  the  prac- 
tice on  which  these  decrees  are 
founded,  as  being  according  to  the 
law  of  Scotland ;  but  enacts,  that, 
on  notices  being  given  at  the  mar- 
ket-cross at  Edinburgh,  and  at  the 
pier  and  shore  of  Leith,  to  dsbton 
out  of  the  kingdom,  in  defiudt  of 
their  appearance,  their  creditors 
may  issue  a  sequestration  against 
their  effects.  Can  we  say  that  a 
practice  which  the  legislature  of  the 
United  Kingdom  has  recognised, 
and  extended  to  other  cases,  is  con- 
trary to  the  principles  of  justice?" 
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at  the  market-cross  of  Edinburgh^  and  pier  and  shore  of        1840. 
Leiih,  is  now  aboUshed-6  Geo.  4,  e.  120,  s.  51 :  but  pro-      ^^^^ 
vision  is  made  by  that  statute  (and  I  apprehend  we  are  ^' 

bound  to  ^e  judicial  notice  of  that)  for  the  citation  and 
service  of  persons  "  forth  of  Scotland/'  by  delivery  of  a 
copy  at  the  Record  Office.  And  by  s.  53,  it  is  "  provided 
and  declared,  that,  where  a  person  not  having  a  dwelling- 
honse  in  Scotland  occupied  by  his  family  or  servants  shall 
have  left  his  usual  place  of  residence,  and  have  been  there- 
from absent  during  the  space  of  forty  days  without  having 
left  notice  where  he  is  to  be  found  within  Scotland,  he 
ahaU  be  held  to  be  absent  from  Scotland,  and  be  charged 
or  dted  according  to  the  forms  herein  prescribed  accord- 
ingly/'] It  does  not  appear  here  that  the  mode  of  pro- 
ceeding pointed  out  by  tbat  statute  has  been  pursued. 
[Tmdalf  C.  J. — That  may  be  ground  for  an  application  to 
the  Scotch  court  to  set  aside  the  decree;  but  it  is  no 
answer  to  an  action  upon  it  here.] 

RawUnson,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  fourth  plea 
that  has  been  pleaded  by  the  defendant  in  this  case  is  in- 
sufficient, and  that  it  in  effect  invites  a  rehearing  of  Doufflas 
V.  Forrest.  The  declaration  is  in  the  usual  form :  and  the 
only  question  is  whether  enough  is  stated  in  the  plea  to 
shew  that  the  decree  upon  which  the  defendant  is  charged 
is  one  that  ought  not  to  be  enforced  against  him ;  for,  it 
appears  to  me  that  it  was  incumbent  on  the  defendant  to 
shew,  if  he  could,  that  the  decree  is  contrary  to  natural 
justice.  Now,  there  is  no  allegation  in  the  plea  that  the 
defendant  was  not  a  native  of  Scotland  and  subject  to  the 
laws  of  that  country,  nor  that  he  was  not  domiciled  there 
at  the  time  the  debt  was  contracted  and  the  proceedings 

# 

were  had  against  him.     One  of  the  strong  observations  in 
Daufflas  v.  Forrest,  4  Bing.  688,  1  M.  &  P.  663,  is,  that  "  a 
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1840.        natural-bom  subject  of  any  country^  quitting  that  country^ 
Cowan       ^^^  leaving  property  under  the  protection  of  its  laws,  even 
••  during  his  absence  owes  obedience  to  those  laws,   par- 

ticularly when  they  enforce  a  moral  obligation/'  Here, 
the  fact  of  the  defendant  having  property  in  Scotland  at 
the  time  the  decree  against  him  was  pronounced,  is  not 
negatived.  Again,  there  is  no  statement  that  the  defend- 
ant had  no  knowledge  or  notice  of  the  proceedings.  It  is 
stated  in  a  very  artificial  manner  that  the  defendant  was 
not  *'  at  any  time  before  the  making  or  pronouncing  the 
decree  in  any  manner  according  to  the  course  and  practice 
of  the  court  [of  Session]  notified,  nor  did  the  defendant 
then  know  of  the  said  several  proceedings,  or  of  any  or 
either  of  them,  so  that  he  the  defendant  could  or  might  by 
himself,  his  proctor,  attorney,  or  other  agent  by  him  ap- 
pointed and  instructed  in  that  behalf,  appear  or  plead,  or 
in  any  way  defend  himself  in  the  said  action  then  depend- 
ing in  the  said  court  at  the  instance  of  the  plaintiffs  against 
the  defendant/'  This  may  mean  that  the  defendant  has 
not  had  that  which  is  strictly  and  technically  understood 
to  amount  to  notice ;  but  it  is  far  irom  being  an  allegation 
that  the  proceedings  were  so  conducted  that  he  had  no 
cognizance  of  them.  It  seems  to  me,  therefore,  that  the 
plea  being  deficient  in  these  respects,  our  judgment  must 
be  for  the  plaintiff. 

BosANQUET,  J. — ^I  am  also  of  opinion  that  the  fourth 
plea  in  this  case  contains  no  sufficient  answer  to  the  de- 
claration, which  is  framed  in  the  usual  way.  The  plea  in, 
substance  alleges  that  the  decree  upon  which  the  action  is 
founded  is  contrary  to  natural  justice  and  inoperative  and 
void.  That  is  only  a  conclusion  of  law  from  the  matters 
of  fact  previously  alleged  in  the  plea,  and  therefore  was 
not  traversable.  If  the  decree  be  contrary  to  natural  jus- 
tice, that  may  be  a  reason  for  holding  that  it  cannot  be 
enforced  in  our  courts,  because  a  judgment  of  a  foreign 
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court  is  only  to  be  considered  as  a  simple  contract  debt.        1840. 
Then^  what  are  the  grounds  upon  which  the  validity  of       cowaiT 
this  decree  is  impeached?     Simply,  that  the  defendant  »• 

was  not  at  the  time  of  the  commencement  of  the  smt 
in  the  Scotch  court,  or  at  any  time  during  the  proceed- 
ings there,  within  the  jurisdiction  of  the  court.  The  plea 
does  not  negative  the  fact  of  the  defendant  being  a 
natural-bom  subject  of  Scotland,  or  domiciled  there,  or 
possessing  heritable  property  there :  it  does  not  negative 
any  one  of  those  circumstances  which  were  held,  in  Dou* 
gUu  ▼.  Forrest y  to  give  force  and  validity  to  a  decree  of  this 
sort.  It  does  in  a  very  inartificial  way  deny  that  the  pro- 
ceedings were  according  to  the  course  and  practice  of  the 
court  notified  to  the  defendant :  but  that  is  quite  consist- 
ent with  his  having  had  notice,  though  an  irregular  notice. 
The  plea  further  goes  on  to  state  that  the  defendant  did 
not  know  of  the  several  proceedings,  or  of  any  of  them,  90 
that  he  might,  by  himself,  his  proctor,  attorney,  or  other 
agent,  appear  or  plead,  or  in  any  way  defend  himself.  But 
that  is  a  very  qualified  and  suspicious  sort  of  allegation :  if 
it  had  meant  to  import  a  total  absence  of  knowledge,  no 
doubt  it  would  have  been  very  differently  expressed.  For 
these  reasons,  it  appears  to  me  that  the  plea  does  not  con- 
tain any  allegations  to  warrant  the  conclusion  the  defendant 
draws — ^that  the  decree  is  contrary  to  natural  justice,  and 
therefore  inoperative  and  void. 

CoLTMAN,  J. — ^The  allegation  that  the  decree  is  contrary 
to  natural  justice  amounts  to  nothing,  unless  it  be  shewn 
by  apt  averments  that  it  really  is  so.  It  appears  that  the 
defendant  was  domiciled  in  Scotland ;  and  for  any  thing 
that  appears  the  proceedings  in  the  Scotch  court  to  all 
substantial  purposes  complied  with  the  practice  of  the 
court.  It  may  be  true  that  the  defendant  had  no  know- 
ledge of  the  proceedings,  and  yet  they  may  be  perfectly 
consonant  with  natural  justice.    I  therefore  agree  with  the 
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1840.        rest  of  the  court  in  thinking  that  the  fourth  plea  is  insuf- 
T^  ^        ficient  in  substance,  and  that  the  plaintiff  is  entitled  to 
«•  judgment. 

Braidwood. 

Maule,  J. — ^I  am  also  of  opinion  that  the  fourth  plea  is 
bad.  The  declaration  is  in  the  ordinary  form;  and  no 
exception  has  been  or  could  be  taken  to  it.  The  answer 
suggested  by  the  fourth  plea  is,  that  the  decree  mentioned 
in  the  declaration  is  a  void  decree.  In  order  to  shew  that 
it  is  a  void  decree,  the  defendant  ought  to  have  alleged 
either  that  it  was  not  a  valid  decree  in  the  country  where 
it  was  pronounced,  or  that  it  is  one  that  ought  not  to  be 
enforced  here,  because  it  is  contrary  to  natural  justice,  as 
in  Buchanan  v.  Bucker,  1  Camp.  63.  The  former  this  plea 
does  not  affect  to  do;  the  latter  it  does,  but  I  think  not 
successfully.  The  courts  here,  in  sustaining  decrees  of 
foreign  courts  against  absent  persons,  have  decided  that 
the  mere  fact  of  absence  is  not  enough  to  shew  the  decree 
to  be  contrary  to  natural  justice.  Here,  then,  is  a  declarar 
tion  in  assumpsit  upon  a  good  consideration.  The  plea 
does  not  shew  that  there  was  no  consideration  for  the  pro- 
mise: consequently  it  affords  no  answer  to  the  action. 
To  constitute  an  available  plea,  it  should  have  shewn  that 
under  no  circumstances  could  the  decree  be  good.  In 
holding  this  plea  to  be  bad,  we  do  not  in  the  least  inter- 
fere with  the  principle  laid  down  in  Buchanan  v.  Bucket, 
or  in  any  other  of  the  cases  that  have  been  cited:  we 
merely  sustain  the  ordinary  rule  of  law,  that,  where  the 
declaration  is  good  upon  the  face  of  it,  the  plaintiff  is  en- 
titled to  recover,  unless  the  plea  shews  some  sufficient 
reason  why  he  should  not. 

Judgment  for  the  plaintiffs  (28). 

(2S)  In  Fergiuon  v.  Mahon,  3  served  with  nor  had  notice  of  any 

P.  &  D.  143y  9  Ad.  &  £.  245,  to  process  in  the  action,    was  held 

an  action  on  an  Irish  judgment  a  good.     In  delivering  the  judgment 

plea  that  the  defendant  was  never  of  the  court,  after  time  taken  to  coo- 
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OgJe  prayed  leave  to  amend. 

Pbb  Cubiam. — That  should  have  been  asked  before  the 
judgment  was  pronounced.  Besides^  there  is  no  suggestion 
that  the  decree  is  an  unjust  one :  and  if  there  be  any  ob- 
jection to  it^  the  defendant  may  have  it  set  aside  at  any 

time  within  forty  years. 

Amendment  refused. 

but,  although  a  record  for  certain 
purposes,  the  inquiry  is  still  open, 
not,  indeed,  into  the  merits  of  the 
action,  or  the  propriety  of  the  de- 
cision, but  whether  the  judgment 
passed  under  such  circumstances  as 
to  slicw  that  the  court  had  properly 
jurisdiction  over  the  party.  And 
when  it  appears,  as  here,  that  the 
defendant  hat  never  had  notice  of 
the  proeeedmgy  or  been  before  the 
courtf  it  is  impossible  for  us  to  aUow 
thejttdgment  to  be  made  the  founda- 
tion of  an  action  in  this  country," 


ixder.  Lord  Denman  there  says  : — 
^  It  was  argued,  that,  if  the  judg- 
ment was  in  hici  open  to  the  ob- 
jection urged  in  the  plea,  it  was  ir- 
regular only,  and  might  have  been 
set  aside  upon  an  application  to  the 
court  in  which  it  was  recovered, 
and  that  we  were  bound  to  respect 
it  as  a  valid  judgment,  so  long  as  it 
stood  unreversed.  This  argument 
pats  an  Irish  judgment  in  this  re- 
spect on  the  same  footing  precisely 
as  a  judgment  recovered  in  one  of 
the  superior  courts  in  this  country ; 


1840. 

Cowan 

o. 

Braidwood. 


Daniell  and  Others  v,  Beadle  and  Others. 

OHANNELL,  Serjeant,  moved  for  an  attachment  against 
the  plaintiff  Daniell  for  non-payment  of  costs  pursuant  to 
an  award  and  the  Master's  allocatur.  The  cause  was  re- 
ferred under  a  judge's  order  whereby  it  was  provided  that 
the  costs  of  the  cause  should  abide  the  event  of  the  award, 
and  the  costs  of  the  reference  and  of  the  award  should  be 
in  the  discretion  of  the  arbitrator.  By  his  award  the  arbi- 
trator foimd  that  the  plaintiffs  were  not  entitled  to  recover 
and  had  no  cause  of  action  against  the  defendants  in  res- 
pect of  the  matters  in  difference  in  the  cause,  and  that  the 

should  be  paid  by  the  plaintiff: — Held,  that  the  defendant  was  not  entitled  to  a 
the  first  instance  for  an  attachment  for  non-payment  of  his  costs. 


Thursday, 
Nov.  12M. 

A  cause  was  re- 
ferred, the  costs 
of  the  cause  to 
abide  the  event 
of  the  award, 
and  the  costs  of 
the  reference 
and  award  to  be 
in  the  discre- 
tion of  the  arbi- 
trator. The  ar- 
bitrator found 
that  the  defend- 
ant was  entitled 
to  judgment, 
and  directed 
that  the  costs 
of  the  award 
rule  absolute  in 
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defendants  were  entitled  to  judgment:  and  he  directed 
that  each  of  the  parties  should  bear  their  own  costs  of  tlxc 
reference^  and  that  the  costs  of  the  award  should  be  paid 
by  the  plaintiffs.  The  learned  Seijeant,  referring  to  tbe 
rule  of  Trinity  Term,  17  Greo.  3,  and  to  the  case  of  Ear 
parte  Toumley,  3  Dowl.  39,  submitt-ed  that  the  referenoe 
being  of  the  cause  only,  he  was  entitled  to  a  rule  absolute 
in  the  first  instance. 


TiNDAL,  C.  J. — I  think  it  must  be  a  rule  nisi  only. 

The  claim  is  upon  the  award  (29). 

Rule  accordingly. 

(29)  See  Tidd's  Practice,  9th  edit,  480  ;   Arcbbold'i  Practice,  7di 
edit.,  1268. 


Tuesdatf, 
Nov.  \7th. 

A  plea  of  pay- 
ment into  court, 
by  two  defend- 
ants, pleaded  to 
one  or  more 
indebitatui 
counts,  admits 
only  that  the 
plaintiff  has  a 
cause  of  action 
on  one  or  more 
of  the  contracts 
declared  on,  to 
the  amount  of 
the  sum  paid  in. 


Abcheb  V.  English  and  Walker. 

X  HIS  was  an  action  of  assumpsit  for  work  and  labour  by 
the  plaintiff  as  an  attorney.  The  defendants  pleaded  non 
assumpsit  as  to  all  but  30/.^  and^  as  to  that  sum^  payment 
into  court.  The  defendant  joined  issue  on  the  first  plea, 
and  took  the  money  out  of  court. 

The  cause  was  tried  before  Coltman^  J.^  at  the  sittings 
at  Westminster  after  Hilary  Term^  1839.  It  appeared  that 
the  action  was  brought  to  recover  the  amount  of  a  bill  for 
business  done  by  the  plaintiff  in  procuring  the  creditors  of 
one  Richardson  to  accept  a  composition  upon  the  amount 
of  their  respectiye  debts^  and  in  preparing  an  assignment 
of  Bichardson^s  effects  to  the  two  defendants  as  trustees. 
There  was  no  evidence  of  a  retainer  by  the  defendant 
Walker,  further  than  that  he  was  present  at  a  meeting  of 
the  creditors,  at  which  meeting  it  was  resolved  that  the 
assignment  to  English  and  Walker  should  be  prepared  by 
the  plaintiff.  The  payment  into  court  was  intended  to 
cover  that. 
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In  answer  to  a  suggestion  on  the  part  of  the  defendant 
that  the  plaintiff  ought  upon  this  evidence  to  be  non- 
suited, Ravenscroft  v.  Wise,  1  C.  M.  &  B.  203,  was  cited. 

The  learned  judge  directed  the  jury  to  find  for  the 
plaintiff,  giving  the  defendants  leave  to  move  to  enter  a 
nonsuit. 


1840. 


ARCHE& 
V. 

Enoliih. 


WUde,  Serjeant,  in  Easter  Term,  1839,  obtained  a  rule 
nisi  accordingly. 


Jerv%8  and  Marshman  now  shewed  cause. — Where  money 
is  paid  into  court  in  reference  to  one  entire  contract,  whe- 
ther it  be  declared  on  generally  or  specially,  the  defendant 
thereby  precludes  himself  from  denying  that  he  is  party  to 
that  contract.  The  doctrine  laid  down  in  Ravenscroft  v. 
Wise  has  certainly  been  somewhat  modified  by  the  subse- 
quent cases  of  Kingham  v.  Robins,  5  M.  &  Welsby,  94,  and 
Stapleion  v.  Nowell,  6  M.  &  Welsby,  9,  8  Dowl.  196  (30). 


(30)  In  Kingham  v.  Robins,  it 
was  held  that  a  plea  of  payment  of 
money  into  court  under  the  general 
indebitatus  counts,  only  admits  a 
liability  upon  some  one  or  more 
contracts  to  the  extent  of  the  sum 
paid  in.  And  Parke,  B.,  says: 
"  There  can  be  no  doubt  as  to  the 
effect  of  such  a  plea  when  pleaded 
to  a  special  count;  it  then  operates 
as  a  confession  of  the  debt  as  alleged 
in  the  declaration ;  nor  is  there  any 
difficulty  as  to  its  prima  facie  effect 
when  pleaded  to  a  general  count, 
namely,  that  it  amounts  to  an  ad- 
mission of  some  money  being  due, 
and  accordingly,  when  pleaded  in 
answer  to  an  indebitatus  count  of 
this  description,  it  operates  as  an 
admission  by  the  defendant  that  he 
is  indebted  in  that  sum  to  the  plain- 
tiff, either  on  the  entire  contract  as 


stated,  or  on  one  or  more  other 
contracts." 

And  in  Stapleton  v.  Nowell,  it  was 
held  that  a  plea  of  payment  into 
court  by  two  defendants,  pleaded  to 
one  or  more  indebitatus  counts,  ad- 
mits only  that  the  plaintiff  has  a 
cause  of  action  on  one  or  more  of 
the  contracts  declared  on,  to  the 
amount  of  the  sum  paid  in ;  and 
does  not  admit  the  defendants'^'om^ 
liability  to  any  greater  amount,  al- 
though the  plaintiff  gives  evidence 
aliunde  to  fix  one  of  the  defendants 
with  liability  to  a  greater  amount. 
Alderson,  B.,  there  says :  "  If  this 
question  were  now  to  be  considered 
for  the  first  time  after  the  case  of 
Ravenscrofl  v.  Wise,  I  should  have 
been  very  desirous,  whatever  were 
my  own  opinion  of  the  authority  of 
that  case,  to  give  Mr.  Kelly  a  rule, 
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The  only  question  therefore  is,  whether  there  was  not  in 
this  case  some  evidence  for  the  jury  of  one  entire  jcnnt 
contract  by  both  defendants ;  for,  if  so,  there  cannot  be  & 
nonsuit. 


Henderson,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — The  case  of  Seaton  y.  Benedict,  2M.&P. 
66,  5  Bing.  28,  though  doubted  by  the  court  of  Exchequer 
in  Ravenscroft  v.  Wise,  has  subsequently  by  two  decisions  in 
that  court — Kingham  v.  Robins  and  Stapleton  v.  Nawett — 
been  afi^med  to  be  good  law.  The  established  doctrine 
upon  this  subject  now  is,  that,  where  money  is  paid  into 
court  under  the  general  indebitatus  counts,  such  payment 
operates  only  as  an  admission  that  the  plaintiff  is  entitled 
to  recover,  in  respect  of  some  contract,  to  the  extent  of 
the  money  so  paid  in;  but  that,  where  the  plaintiff 
declares  upon  a  special  contract,  a  payment  into  court  ad- 
mits the  contract  as  declared  on  (31),  and  all  the  legal 
consequences  that  flow  therefrom.  The  rule  for  entering 
a  nonsuit  must  be  made  absolute. 

BosANQUET,  J. — I  am  of  the  same  opinion.  The  pay- 
ment into  court  in  this  case  was  no  evidence  of  a  joint 
liability  upon  the  indebitatus  counts. 


CoLTMAN,  J. — The  law  upon  this  subject  may  now  be 
considered  to  be  settled,  and,  I  think,  upon  reasonable 
grounds.    Where  a  special  contract  is  set  out  upon  the 


for  the  purpose  of  reconsidering  it. 
But,  after  the  case  of  Kingham  v. 
Robins,  and  the  authorities  cited, 
mud  the  full  discussion  which  this 
subject  then  underwent,  I  think  the 
case  of  Ravenscroft  v.  Wise  must 
be  considered  as  virtually  over- 
ruled.   The  doctrine  laid  down  by 


the  judges  in  the  case  of  Kingham 
V.  Robins,  appears  to  me  to  have 
put  the  principles  of  law  applicable 
to  tllis  suljeot  on  a  clear  and  simple 
foundation." 

(31)  See  Attwood  ▼.  Taylor,  1 
Man.&  Gr.  2S0,  1  Jbott,  New  R«p. 
611. 
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record^  and  the  defendant  pays  money  into  courts  it  would 
be  unreasonable  to  hold  that  he  does  not  thereby  admit 
the  contract :  butj  where  the  count  is  general^  it  would  be 
equally  unreasonable  to  hold  that  he  does  more  than  admit 
that  he  is  liable  to  the  extent  of  the  payment. 
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Maule^  J. — I  am  also  of  opinion  that  this  rule  must  be 
made  absolute.  By  paying  money  into  court  in  a  case  of 
this  sort^  the  extent  of  the  defendant's  admission  clearly 
is,  that  he  is  liable  for  some  work  and  labour  done  for  him 
hj  the  plaintiff;  but  not  to  an  amount  greater  than  the 
sum  paid  in.  The  impression  of  the  court  of  Exchequer 
in  Ravenscroft  v.  Wise  has  since  been  admitted  to  have 
been  erroneous.  By  treating  the  sum  paid  into  court  as 
if  a  claiin  to  that  extent  were  virtually  expnoged  from  the 
declaration,  much  encouragement  would  be  given  to  par- 
ties to  adopt  that  course. 

Rule  absolute  (32). 

(32)  See  Dolby  v.  lies,  3  P.  &  D.  287  ;  Armfield  v.  Burgin,  6  M.  & 
Webby,  281,  8  Dowl.  247. 


Little  and  Others  v.  Newton. 


Saturday, 
Nov.  2Ut, 


XjY  articles  of  agreement  made  and  entered  into  on  the  a  cause  and  ail 
14th  January,  1840,  between  the  plaintiffs  and  defendants,  fe'eLwbetwiln 
reciting  that  a  certain  action  had  been  brought  and  was  the  parties  were 
then  still  pending  in  this  court,  wherein  the  parties  of  the  agreement,  the 
first  part  were  plaintiffs  and  the  party  of  the  second  part  cause  to  abide 
was  defendant,  for  the  recovery  of  the  sum  of  1882/.  16a.,  ^^^^l%^the 
for  monies  alleged  to  have  been  advanced  by  the  plaintiffs  J^.^  ^^  ■'j^  '*• 

reference  and 
award  to  be  in 
the  discretion  of  the  arbitrator.  The  award,  which  was  made  on  the  20th  July,  directed  that 
the  plaintiff  should  pay  to  the  defendant  a  certain  sum  as  damages  in  the  action,  and  a  further 
sum  in  respect  of  the  matters  in  difference,  and  also  the  costs  of  the  reference  and  award: — Held, 
that  the  plaintiff  was  entitled  to  have  the  costs  taxed  immediately,  and  was  not  bound'to  wait 
until  the  time  for  moving  to  set  aside  the  award  should  have  expired. 


160  IN  THE  COMMON  PLEA8, 

1840.  for  the  use  of  the  defendant,  and  of  198/.  U.  6rf.  for  in- 
terest thereon,  and  for  the  further  sum  of  21.  17s,  2d.  for 
postages,  and  18/.  16s.  for  commission  on  the  said  adr 
vances ;  and  also  reciting  that  there  had  been  divers  other 
transactions  between  the  said  parties  in  respect  whereof 
divers  other  matters  in  difference  and  disputes  existed 
between  the  said  parties  distinct  from  the  said  matters  ia 
the  said  cause ;  and  also  reciting  that  the  said  cause  was 
then  at  issue  and  was  coming  on  for  trial ;  and  in  order  to 
put  an  end  to  the  said  several  differences  and  disputes^  as 
well  in  the  said  action  as  otherwise,  and  to  obtain  an  ami> 
cable  adjustment  thereof,  the  said  parties  thereto  did  agree 
to  refer  as  well  the  said  cause  and  all  matters  in  diSet* 
ence  therein,  as  also  all  other  matters  in  difference,  canaea 
of  action,  sums  of  money,  accounts,  claims,  and  demands 
whatsoever  between  them,  to  the  awards  order,  arbitr»* 
ment,  and  final  determination  of  the  persons  thereinafter 
mentioned,  or  any  two  of  them,  in  manner  thereinafter 
expressed — it  was  in  and  by  the  said  articles  of  agreement 
mutually  agreed  and  declared  by  and  between  the  said 
parties  thereto,  amongst  other  things,  that  the  said  cause 
and  the  several  matters  in  difference  therein,  and  the  several 
other  matters  in  difference,  causes  of  action,  sums  of  mon/ai, 
accounts,  claims,  and  demands  whatsoever  between  the  said 
parties  thereto  respectively,  should  be  and  the  same  were  re^ 
f erred  to  the  award,  order,  arbitrament,  and  determination 
of  three  arbitrators  (one  of  whom  was  a  barrister,  the 
other  two  merchants),  so  as  the  award  of  the  said  arbitra- 
tors or  any  two  of  them  be  made  in  writing  under  their 
hands,  or  under  the  hands  of  any  two  of  them,  ready  to  be 
delivered  to  the  said  parties  &c.  on  or  before  the  17th  I^b- 
ruary,  1840 ;  with  power  to  enlarge :  and  it  was  thereby 
further  agreed  that  the  costs  of  the  said  cause,  including 
the  costs  of  the  special  jury,  should  abide  the  event  of  the 
said  award,  provided  the  said  arbitrators  or  any  two  of 
them  should  certify  that  the  said  cause  was  a  fit  and  piO» 
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per  one  to  be  tried  by  and  have  the  expense  of  a  special  1840. 
jury  incurred;  and  that  the  costs  of  the  award  and  refer- 
ence, or  in  any  manner  relating  thereto,  should  be  in  the 
discretion  of  the  said  arbitrators  or  any  two  of  them ;  and 
the  said  arbitrators  or  any  two  of  them  should  direct  by 
whom  or  to  whom  and  in  what  manner  the  same  should 
be  paid. 

The  time  for  making  the  award  having  been  duly  en- 
larged, two  of  the  arbitrators  on  the  20th  July  last  made 
their  award,  finding  "  that  the  plaintiffs  had  a  good  cause  Award. 
of  action  against  the  defendant  in  respect  of  the  demands  in 
the  declaration  in  the  said  action  duly  set  forth,  and  that 
the  pkas  of  the  defendant  in  the  said  action  pleaded  had 
not  been  proved:  and  they  assessed  the  damages  in  the 
said  action  at  the  sum  of  827/.  3s.  bd,,  and  did  award  the 
said  damages  to  be  paid  by  the  defendant  to  the  plaintiffs 
in  respect  of  such  action ;  and  they  did  thereby  certify 
that  the  said  cause  was  a  fit  and  proper  cause  to  be  tried 
by  a  special  jury,  and  to  have  the  expense  incurred  in  it : 
and,  in  respect  to  the  other  matters  in  difference  to  them 
referred,  they  the  said  arbitrators  did  award  that  the  de- 
fendant should  pay  to  the  plaintiffs  such  further  sum  as 
would  in  the  whole  amount  to  4,038/.  Qs.  2d.,  which  said 
last-mentioned  sum  they  determined  to  be  the  balance 
due  to  the  plaintiffs  from  the  defendant  both  in  respect  of 
the  said  action  and  of  all  other  matters  in  difference ;  and 
they  did  further  award  that  the  defendant  should  pay  to 
the  plaintiffs  the  costs  of  the  plaintiffs  in  respect  of  the 
reference  and  award,  or  in  any  wise  relating  thereto.^' 

The  Master  having  declined  to  tax  the  plaintiffs'  costs, 
on  the  ground  that  the  defendant  had  the  whole  of  the 
following  Michaelmas  Term  in  which  to  move  to  set  aside 
the  award,  application  was  made  to  Bosanquet,  J.,  at  Cham- 
bers; but  that  learned  judge,  acting  upon  an  imperfect 

VOL.  II.  M 
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tkis  court  in  last  Hilary  Term  (33),  refused  to  interfere. 

The  SoUdtcr-  General^  on  a  former  day  in  ibis  term,  mofed 
for  a  rule  calling  upon  the  defendant  to  shew  cavse  why 
the  Master  should  not  be  directed  to  tax  the  costs. — He 
submitted,  that,  in  the  case  of  a  reference  by  agreemad^^ 
costs,  in  effect,  though  taxed  by  the  officer  of  the  eomt, 
are  a  part  of  the  award,  and  not,  as  in  the  case  of  a  vefdid 
and  judgment,  a  consequence ;  that,  when  taxed,  it  wm 
the  same  as  if  the  amount  allowed  on  taxation  had  beeo 
included  in  the  award ;  that  there  could  be  no  yaHd  reaaoi 
why  the  award  should  not  be  made  complete,  though  tk 
day  named  for  the  payment  of  the  sum  awarded  had  nol 
yet  arrived ;  and  that  it  was  the  duty  of  the  defendant  tc 
procure  the  costs  to  be  taxed — Candler  v.  Putter,  Willes 
62;  Fo^y.£fmJ/A,2Wils.267;  Bigland  v.  Sketion,  12 Batt 
436 — though  possibly  the  plaintiffs  might  be  unable  U 
maintain  an  action  upon  the  award  until  the  costs  had 
been  ascertained.  With  respect  to  Hobdell  v.  MiOer,  hi 
submitted  that  it  was  materially  distinguishable  firom  tin 
present  case,  the  reference  there  being  by  an  order  otVii 
Prius,  and  there  being  a  verdict  entered  for  the  plaintif* 
A  rule  nisi  having  been  granted— 

Bompas,  Serjeant,  who  was  instructed  to  shew  caa^ 
admitted  that  he  could  not  successfully  oppose  the  nde. 

Per  CtTRiAM. — ^We  see  no  reason  why  the  costs  should 
not  have  been  taxed,  notwithstanding  the  time  for  moving 
to  set  aside  the  award  had  not  elapsed. 

Rule  absolute  (34). 

(3<3)  See  the  report,  post,  p.  163. 

(34)  The  award  was  afterwards  set  aside — vide  poet 
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HOBDELL  V.  MiLLEB.  Saturday, 

-pi  Jan,  31  ft 

xJ  Y  an  order  of  Nisi  Prius,  a  verdict  was  entered  for  the  The  court  ind- 
plaintiff^  damages  8O01.,  subject  to  the  aw^rd  of  an  arbi-  niontharaparty 
trator,  who  was  impowered  "  to  direct  that  a  verdict  should  ^^aSIn  awwd 
be  entered  for  the  plaintiff  or  the  defendant  as  he  should  cannot  proceed 

.  to  the  taxation 

think  proper^  and  to  whom  all  matters  m  difference  be-  of  such  coats 
tween  the  parties  were  thereby  referred,  to  order  and  de-  ?ofiiS?njTo 
termine  what  he  should  think  fit  to  be  done  by  either  of  ^^  "Jl®  '^* 

•^  award  has 

them  respecting  the  matters  in  dispute :''  the  costs  of  the  elapsed. 
C€tuse  (to  be  taxed)  to  abide  the  event  of  the  awards  and  the 
costs  of  the  reference  and  award  (to  be  taxed)  to  be  in  the 
discretion  of  the  arbitrator,  who  was  to  direct  to  and  by 
whom  and  in  what  maimer  the  same  should  be  paid. 

The  arbitrator  (on  the  19th  November,  1839,)  awarded, 
ordered,  and  adjudged,  that,  instead  of  the  verdict  entered 
as  aforesaic^  a  verdict  was  to  be  entered  for  the  plaintiff 
on  the  first  issue  joined  between  tbe  parties  so  far  as  the 
9ame  applied  to  tl;ie  first  count  of  the  declaration,  and  on 
all  the  issues  other  than  the  first  issue,  and  for  the  de- 
fendant on  the  first  issue  so  far  as  the  same  applied  to  the 
second,  third,  and  last  counts;  and  he  assessed  the  da- 
mages of  the  plaintiff  on  all  the  issues  found  for  him  at 
106/.  0«.  Sd.y  and  directed  that  the  damages  found  by  the 
jury  be  reduced  to  that  sum.  The  award  then  proceeded 
as  follows :  ^'  And  whereas,  besides  the  matters  in  the  said 
cause,  the  only  matter  brought  before  me  the  said  arbi- 
trator as  a  matter  in  difference  between  the  said  parties, 
was,  a  certain  claim  made  by  the  plaintiff  against  the  de- 
fendant in  respect  of  the  expenses  said  to  be  incurred  by 
the  plaintiff  on  the  re-sale  of  a  certain  lease,  fixtures,  and 
stock ;  I  award,  order,  and  adjudge  as  to  the  said  claim, 
that  the  plaintiff  had  no  good  claim  against  the  defendant 
in  respect  of  the  said  expenses,  and  I  award  that  nothing 
is  due  from  the  defendant  to  the  plaintiff  in  respect  of  the 
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1840.  said  claim :  And  I  further  award,  order,  and  adjudge  that 
iioBOBLL  ^^®  costs  of  the  defendant  incident  to  this  reference  be 
borne  by  the  defendant,  and  that  the  costs  of  the  plaintiff 
incident  to  this  reference  be  taxed  by  the  proper  officer  of 
the  court,  and  that  the  costs  allowed  bv  the  said  officer  be 
paid  bv  the  defendant  to  the  plaintiff  on  or  before  the  1st 
December  next;  and  I  further  order,  direct,  and  award 
that  the  costs  of  this  mv  award,  to  be  taxed  by  the  proper 
officer,  be  paid  by  the  defendant;  and  I  further  award, 
order,  and  adjudge,  that,  if  the  costs  of  this  my  award  be 
in  the  first  instance  paid  by  the  plaintiff,  they  shall  be 
forthwith  paid  by  the  defendant  to  the  plaintiff;  and  I  do 
award^  order,  and  adjudge  that  neither  of  the  said  parties 
has  any  claim  against  the  other  of  them,  except  as  afore- 
said, for  or  in  respect  of  any  matters  in  difference  between 
them/' 

The  plaintiff^B  attorney  signed  judgment  on  the  26th 
November,  1839,  and  attended  before  one  of  the  Masters, 
for  the  purpose  of  getting  his  costs  taxed  (35).     On  the 
part  of  the  defendant,  it  was  objected  that  the  Master 
could  not  proceed  to  the  taxation,  inasmuch  as  the  defend* 
ant  was  entitled  to  move  to  set  aside  the  award  at  any" 
time  during  the   following  Hilary  Term.     The  Master, 
yielding  to  the  objection,  declined  to  tax. 

On  the  17th  December,  the  plaintiff's  attorney  took  out 
a  summons  before  Erskine,  J.,  calling  on  the  defendant  to 
shew  cause  why  the  Master  should  not  proceed  with  ^ 
taxation :  but  that  learned  judge  declined  to  interfere,  le- 
ferring  the  parties  to  the  court. 

Ogle^  accordingly,  now  moved  to  the  same  effect. — The 
award  substantially  finds  that  there  was  no  matter  in  dif* 
fcrence  between  the  parties  independently  of  the  cause; 
and  it  directs  that  the  costs,  as  taxed,  shall  be  paid  by  the 

(35)  See  Callard  v.  Patenon,  4  Taunt  319. 
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defendant  on  or  before  the  Ist  December  then  next.  Sup- 
posing the  defendant  to  be  entitled  to  move  to  set  aside 
the  award  at  any  time  before  the  end  of  the  present  term^ 
that  would  not  prevent  the  plaintiff  from  issuing  execu- 
tion—floj^arrf  V.  Phillips,  6  Ad.  &  E.  119,  1  Nev.  &  P. 
288;  Doe  d.  Madkins  v.  Homer,  8  Ad.  &  E.  235,  3  N.  &  P. 
344 — why,  then,  should  he  be  prevented  from  taxing  his 
costs  ?  [Matde,  J. — The  first  of  the  cases  cited  has  little 
to  do  with  the  present  case,  and  the  last  nothing.  How 
can  the  plaintiff  have  costs  taxed  before  it  is  certain  that  he 
can  sustain  the  award  ?]  A  rule  nisi,  however,  was  granted. 


1840. 


HOBDELL 

V. 

Miller. 


Dowling  now  shewed  cause. — That  the  defendant  in  this 
case  had  the  whole  of  the  present  term  in  which  to  impeach 
the  award,  is  clear :  see  a  very  elaborate  review  of  the  au- 
thorities by  Coleridge,  J.,  in  AUenby  v.  Proudlock,  4  Dowl. 
56,  4  Ad.  &  E.  326,  5  N.  &  M.  636.  And,  if  so,  it  is  dif- 
ficult  to  conceive  how  the  Master  can  be  called  upon  to 
tax  costs  which  the  party  may  never  be  entitled  to  receive. 

Offk,  who  was  about  to  support  his  rule,  was  stopped  by 
the  court,  who  observed,  that,  as  this  was  the  last  day  on 
which  a  motion  to  set  aside  the  award  could  be  made, 
they  would  hear  it  then  (36). 


Dowling. — The  declaration  consisted  of  four  counts —  Upon  a  refer- 
the  first,  a  special  count  for  not  accepting  a  certain  lease,  ©f  NisiPriu«!of 

a  cause  and  all 
matters  in  difference,  one  of  the  issues  in  the  cause  being  joined  on  a  plea  of  tci-off,  the  arbitrator 
ordered  the  verdict  to  be  (with  an  immaterial  exception)  entered  for  the  plaintiff  on  (M  the  issues, 
mssesifing  the  damages  generally:  he  also  ordered  the  plaintiff's  costs  of  the  reference  to  be  paid 
on  or  before  a  certain  day  (which  happened  to  be  Sunday),  and  before  the  expiration  of  the  time 
allowed  by  law  to  the  defendant  for  moving  to  set  aside  the  award: — Held,  no  ground  for  im- 
peaching the  award. 


(36)  Regularly,  a  motion  to  set 
aside  an  award  cannot  be  made  on 
the  last  day  of  term. — Freame  v. 
Pinneger,  Cowp.  23  ;  Nettleton  v. 
Crosby,  Tidd's  Practice,  9th  edit. 


498;  Arch.  Pr.,  7th  edit  1186; 
nor  can  counsel  be  heard  on  that 
day  to  shew  cause — Tidd,  ubi  su- 
pr^;  Bignold  v.  Gale,  9  DowL  393 ; 
Arch.  Pr.,  1254. 
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1840.        fixtured^  stocky  and  goodwill — the  second,  for  goods  sold 

^^^^^      and  delivered — the  third,  for  money  lent — the  fourth, 

,,  ^'  upon  an  account  stated.     Besides  non  assumpsit  to  the 

Miller.  .  ^ 

whole  declaration,  and  several  other  pleas  to  the  first  count, 
there  was  a  plea  of  set-ofiF  to  the  second,  third,  and  fourth 
counts,  upon  which  there  could  be  no  assessment  of  da- 
mages :  and  yet,  by  his  award,  the  arbitrator,  directing  a 
verdict  for  the  defendant  on  the  first  issue  so  far  as  the 
same  applied  to  the  second,  third,  and  last  counts,  has 
awarded  a  verdict  for  the  defendant  upon  all  the  rest  of 
the  record,  with  an  assessment  of  damages  upon  atl  the 
other  issues.  [Tindal^  C.  J. — The  award  is  a  little  inac- 
curate in  that  respect :  but  still  it  is  perfectly  intelligible. 
The  damages  are  assessed  on  all  the  issues  upon  which  da- 
mages could  be  assessed.]  Then,  the  award  directs  the 
defendant  to  pay  the  costs  on  [or  before]  the  1st  Decem- 
ber, which  was  Sunday.  [Tindal,  C.  J. — We  will  taike 
care  that  the  defendant  is  not  attached  for  not  making  the 
payment  on  a  Sunday.]  Then,  the  arbitrator  had  no  power 
to  direct  ^^  the  costs  allowed  by  the  officer^'  to  be  paid  on 
or  before  the  1st  December,  seeing  that  there  could  be  no 
taxation  on  or  before  that  day.  \^Bo8anquet,  J. — He  m^t 
have  directed  the  payment  to  be  msde  forthiriih.'] 

Feb  Curiam. — There  is  no  ground  for  impeaching  the 
award.  I^e  rule  for  the  taxation  of  the  costs  must  be 
Inade — 

Absolute  (37). 

^37)  The  rule,  being  useless,  was  not  drawn  up. 
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Temple  v.  Keilt.  Monday^ 

TNqv.  2tind. 
HIS  was  an  action  to  recover  damages  for  the  breach  of  Pieai—tbat 

an  agreement  arising  out  of  a  gambling  transaction^  bj  sideration%or°' 
which  the  defendant  promised  to  produce  the  bodies  of  '^'Jic}*  ^J>«  •«- 

*  *        ^  tion  u  brought 

Captain  J.  and  Lord  A.  C.  at  a  given  time  and  place^  in  was  moaeg  um 
order  that  they  might  be  taken  on  a  writ  of  execution^  or^  of  gaming,  and 
if  not,  that  he,  the  defendant,  would  pay  to  the  plaintiff  Z^^^^J^ 

550/.  piaf— are 

(though  found- 

The  defendant  applied  by  summons  to  Bolfe,  B.,  for  ed  upon  one  and 
leave  to  plead  the  following  several  matters —  acdoIo^disUnrt" 

1.   Non  assumpsit.  defences,  and 

^  therefore  the 

2.  To  the  first  count — that,  as  to  300/.,  alleged  to  be  pleading  them 

together  is  not 

due  from  Lord  A.  C.  to  the  plaintiff,  200/.,  part  thereof,  an  «<  apparent 
was  lent  to  him  in  the  shape  of  counters,  by  one  T.  H.  C,  the  ruuTof  hi- 
for  the  purpose  of  gaming;  that  the  payment  of  it,  and  of  !j??,^®""^* 

TT  111*  ^?|  r.  0. 

100/.  more,  alleged  to  be  due  from  Lord  A.  C.  to  T.  H.  C, 
was  agreed  to  be  secured  by  the  promissory  note  of  Lord 
A.  C,  which  was  given  accordingly,  and  indorsed  to  the 
plaintiff,  who  had  notice  of  the  premises ;  and  that  the  550/. 
bill  and  warrant  of  attorney  thereon,  and  the  defendant's 
promise  in  the  first  count  mentioned,  were  given  partly  on 
this  illegal  consideration. 

3.  To  the  first  count — similar  to  the  second  plea,  but 
without  stating  the  manner  of  the  loan. 

4.  To  the  first  count — similar  to  the  third  plea,  but 
stating  that  200/.  were  lost  at  play  at  one  time  by  Lord 
A.  C.  to  T.  H.  C. 

5.  To  the  first  count — stating  that  the  consideration 
was  to  secure  235/.,  lent  by  way  of  counters  to  Lord  A.C. 
by  a  certain  person  unknown. 

6.  To  the  first  count — similar  to  the  fifth  plea,  but 
without  stating  the  manner  of  the  loan. 

7.  8,  9,  10, 11.  To  the  second  count — similar  to  the  se- 
cond, thirds  fourth,  fifth,  and  sixth  pleas  to  the  first  count. 


KeiLT. 
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1840.  ^  12,  13,  14.  Traverses  of  different  allegations  in  the  se- 

cond count. 

The  learned  Baron  disallowed  the  third,  sixth,  eighth, 
and  eleventh  pleas,  and  allowed  the  fourth  and  ninth  on 
the  ground  only  that  a  distinct  defence  was  to  be  given 
under  them  firom  that  given  under  the  second  and  seventh 
pleas,  and  made  an  order  accordingly. 

Channell,  Seijcant,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  rescind  so  much  of  the  order  of 
Rolfe,  B.,  as  made  the  leave  to  plead  the  fourth  and  ninth 
pleas  conditional. 

77ie  Solicitor-General  shewed  cause. — Regard  being  had 
to  the  nature  of  the  action,  it  is  clear  that  the  pleas  in 
question  are  in  violation  of  the  rule  of  Hilary  Term,  4 
"WiU,  4,  r.  6,  and  therefore  the  learned  Baron  has  exercised 
a  sound  discretion  in  declining  to  allow  them  except  on 
the  condition  mentioned  in  the  order ;  and  the  court  will 
not  interfere. 

Channell,  Seijeant,  in  support  of  his  rule. — The  learned 
Baron  exceeded  his  jurisdiction  in  the  imposition  of  this 
condition,  the  pleas  in  question  not  being  in  "  apparent 

violation  "  of  the  nde  (38) ,  but  founded  on  djfl'ercnt  clauses 
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of  the  9  Anne,  c.  14.  [Boaanquei,  J. — It  is  of  the  greatest 
importance  that  there  should  be  a  careful  exercise  of  dis- 
cretion on  the  part  of  the  judges  in  granting  leave  to  plead 
several  matters.]  To  bring  a  case  within  the  rule,  it  must 
appear  upon  the  record  that  the  proposed  pleas  are  in  vio- 
lation of  it.  [Bosanquet,  J. — ^Where  the  matter  is  upon 
the  lace  of  it  doubtful,  I  have  always  considered  that  an 
apparent  violation  of  the  rule,  and  I  have  frequently  in- 
dorsed orders  accordingly  (39).]  The  6th  rule  is  to  be  con- 
strued with  reference  to  the  5th  and  to  the  examples 
therein  given ;  and  several  of  these  would  lead  to  the  in- 
ference that  the  pleas  now  in  question  are  neither  in  ac- 


1840. 


<iTder  accordingly,  unlets  he  shall 
be  satisfied^  upon  cause  shewn,  that 
•omedistinct  subject-matter  of  com- 
plaint is  bon&  fide  intended  to  he 
established  in  respect  of  each  of  such 
counts,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of 
each  of  such  pleas,  avowries,  or 
cognizances;  in  which  case  he  shall 
indorse  upon  the  summons,  or  state 
in  his  order,  as  the  case  may  be, 
that  he  is  so  satisfied,  and  shall 
also  specify  the  counts,  pleas,  avow- 
ries, or  cognizances  mentioned  in 
such  application  which  shall  be  al- 
lowed." 

(39)  See  Morse  v.  Apperley,  6 
M.  &  Welsby,  145,  8  Dowl.  203. 
There,  in  trespass  quare  clausum 
fregit,  the  defendant  pleaded — 
first,  not  giulty — secondly,  that 
the  plaintiff  was  not  possessed — 
thirdly,  that  the  defendant  was 
seised  in  fee — fourthly,  that  A.B. 
was  seised  in  fee,  and  that  the  de- 
fendant by  his  command  commit- 
ted the  trespass  complained  of.  A 
summons  having  been  taken  out  to 
strike  out  the  third  and  fourth  pleas, 


the  judge  refused  to  make  any  or- 
der, whereupon  an  application  for 
that  purpose  was  made  to  the 
court:  and  it  was  held  that  the 
third  and  fourth  pleas  might  be 
pleaded  together  with  the  second, 
as  they  were  not  necessarily  found- 
ed on  the  same  ground  of  answer 
or  defence  within  the  rule.  Per 
Curiam :  "  We  think  these  pleas 
are  not  necessarily  in  contravention 
of  the  rule.  The  plea  of  liberum 
tenementum  admits  the  plaintiff  to 
have  the  actual  possession,  but  al- 
leges that  the  right  of  possession  is 
in  the  defendant  as  owner  of  the 
fee.  It  is  consistent  with  that  plea 
that  the  plaintiff  may  be  in  posses- 
sion under  a  lease  from  the  owner 
of  the  fee.  It  is  possible  that  these 
pleas  may  apply  to  a  state  of  facts 
constituting  one  and  the  same  sub- 
ject-matter of  defence,  but  it  is  also 
possible  that  they  may  apply  to  a 
totally  different  state  of  facts,  con- 
stituting a  different  defence;  and, 
if  that  be  so,  they  do  not  come 
within  the  rule  which  has  been 
cited." 


I'W  in  THE  COUUON  PLBA8, 

1840.        tual  nor  apparent  violation  of  the  rule.     [Maule,  J. — It 


'KatLir. 


your  argument  be  correct,  the  certificate  of  the  judge  is 
inoperative;  consequently  you  viU  be  in  the  same  situa- 
tion after  the  tiial  as  at  present.]  An  application  to  the 
court  before  trial  is  obviously  the  more  convenient  course. 

BoBANQUET,  J.  (40) — This  casc  involving  a  very  material 
question  as  to  the  construction  of  the  rules,  it  will  he  de- 
airahle  to  consider  it  a  little  before  we  decide. 

Cur.  adv.  vult. 

BosANQUETj  J.J  now  delivered  the  opinion  of  the  court : — 
"We  are  of  opinion  that  the  rule  that  has  been  obtained  for 
striking  out  the  condition  imposed  by  My  Brother  Rolfe 
in  this  case,  must  be  made  absolute.  It  is  not  necessary 
upon  the  present  occasion  to  determine  what  does  or  does 
not  amount  to  an  "  apparent  violation"  of  the  rule  in 
question.  It  is  enough  to  say  that  the  two  pleas  present 
manifestly  different  defences,  being  founded  upon  different 
parts  of  the  statute  9  Anne,  c.  14^  and  that  therefore  the 
condition  ought  not  to  have  been  inserted  in  the  order. 
It  is  true  that  there  may  hare  been  but  one  transaction, 
but  the  two  defences  are  in  their  nature  distinct — the  one 
being,  that  part  of  the  consideration  was  money  lent  for 
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TfBRELL  V.  WOOLLBY  and  BOTHWELL.  ^^^^^^^ 

—^  Nov.  22nd. 

±  HIS  was  an  action  of  assumpsit  brought  by  the  plain-  By  one  of  the 
tiff,  a  member  of  a  benefit  society  called  "  The  Union  So-  fit  society,  it 
ciety,"  to  recover  from  the  defendants,  one  of  whom  was  Z  ?J:1^. 
the  secretary  and  the  other  a  member  of  the  committee  of  «»»"«« should 

•^  ,  ,  meet  whenerer 

the  society,  11/.  ISs.,  for  thirty-four  weeks'  pension  alleged  summoned  by 

to  be  due  to  the  plaintiff,  by  virtue  of  a  resolution  of  the  «  forSe  pS- 

committee  bearing  date  the  17th  November,  1824.  ir*<indi*(Ste^' 

The  first  count  of  the  declaration  stated,  that,  thereto-  fo'f  admission, 

and  to  settle 

fore,  and  before  the  making  of  the  promises  thereinafter  and  determine 
mentioned,  to  wit,  on  the  1st  January,  1825,  the  plaintiff  utin'^to  Uic*" 
and  the  defendants  were  respectively  and  severally  mem-  ^f**^''  ^r  non- 

r  J  J  obsenrance  of 

bers  of  a  certain  society  called  The  Union  Benefit  Society,  the  articles  of 

the  societv  bv 

in  the  flinds  of  which  society  the  plaintiff  was  then  entitled  anyof  iu  mem- 
to  a  certain  beneficial  interest,  and  had  certain  claims  exdlislon  in**"^ 
thereout  and  thereon :  and  thereupon,  theretofore,  to  wit,  consequence 

'  .  .  thereof,  and  to 

on  the  5th  January,  1825,  in  consideration  of  the  premises,  settle  and  de- 
and  that  the  plaintiff,  at  the  special  instance  and  request  other  mJt^  or 
of  the  defendants,  would  then  give  up  aD  claim  upon  the  |Jj^oci>?'*  sub^ 

said  society  during  his  life,  including  his  wife's  death-mo-  J«ct,  neverthe- 
less, to  the  con* 

iiiey,  and  also  would  relinquish  all  claim  upon  the  said  so-  firmation  of  the 
ciety  at  his  own  decease,  they  the  defendants  undertook  n^xt  quaiterty^ 
and  then  faithfully  promised  the  plaintiff  that  he*  should  ™f«ting."    By 

•^   *  *  ^  ^  other  rules  pro- 

be allowed  Ts.  per  week  for  life  by  the  said  society,  with  vision  was  made 

for  a  graduated 
scale  of  allow- 
ances to  sick 
members  according  to  the  state  of  the  funds  and  the  period  *  during  which  the  member  conti- 
nued a  charge  on  it,  and  for  sums  to  be  paid  on  the  death  of  a  member  or  a  member's  wife,  and 
persons  receiving  the  sick-allowance  were  prohibited  from  working.  The  plaintiff,  a  member 
bf  the  society,  had  been  for  some  dme  in  receipt  of  the  sick-allowance  in  consequence  of  an  ac- 
cident that  was  likely  permanently  to  disable  him  from  the  exercise  of  his  trade,  when  the 
committee,  in  November,  1824,  with  his  assent,  made  the  following  resolution: — "That  J.  T. 
(the  plaintiff)  be  allowed  7«.  per  week,  for  life,  with  permission  to  attend  to  any  business  he 
may  be  able  to  transact,  on  consideration^  of  his  giving  up  all  further  claim  on  the  society  during 
his  life  (including  his  wife's  death-money),  and  also  relinquishing  all  claim  on  the  society  at 
,his  own  decease."  This  resolution  was  signed  by  one  of  the  defendants  as  secretary,  and  by 
the  other  defendant,  a  member  of  th6  committee,  andf  was  confirmed  at  the  next  quarterly  meet- 
ing of  the  society,  and  the7«.  per  week  p&id  regularly  to  the  plaintiff  down  to  June,  1838,  when 
it  was  discontinued : — Held,  that  the  resolution  was  one  that  the  committee  had  no  authority 
by  their  rules  to  make,  and  therefore  that  it  was  not  binding  upon  the  society ;  and  that  the 
defendants  were  not  liable  personally  by  reason  of  their  having  signed  it. 


Ttbhell 
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permiasion  to  attend  to  any  business  he  might  be  able  to 
transact  J  that  he,  the  plaintiff,  relying  upon  and  confidiDg 
in  the  said  promise  and  undertaking,  accepted  the  said 
allowance  of  73.  per  week,  with  such  permission  as  afore- 
said, and  then  relinquished  all  claim  whatever  upon  the 
said  society,  except  the  sud  weekly  payment  or  allowance ; 
and  that,  &om  the  making  of  the  said  promise  until  the 
6th  June,  1838,  the  said  weekly  sum  or  allowance  of  7«, 
was  duly  paid  to  him :  yet,  that,  since  the  said  Gth  June 
thitherto,  and  although  the  plaintiff  was  still  in  hfe,  a  cer- 
tain sum,  to  wit,  11^.  18a.,  being  thirty-four  weeks  of  the 
said  weekly  sum  or  allowance,  which  ended  on  the  30th 
January,  1839,  became  and  was  due  and  in  arrear  to  him, 
and  was  still  in  arrear  and  unpaid,  contrary  to  the  promise 
of  the  defendants,  and  whereof  the  defendants  had  always 
had  notice,  and  were  duly  requested  to  pay  him  the  said 
weekly  sum  or  allowance,  but  that  they  had  always  neg- 
lected and  refused  and  still  neglected  and  refused. 

The  declaration  also  contained  a  count  upon  an  account 
stated.    Plea — non  assumpsit. 

The  cause  was  tried  before  the  late  Mr.  Justice  Vaughan, 
at  the  sittings  at  Westminster  in  Easter  Term,  1839. 

The  plaintiff  was  admitted  a  member  of  the  society  in 
April,  1812.  In  the  year  1822,  he  met  with  an  accident 
which  rendered  him  for  some  time  imable  to  work  at  his 
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relinquish  his  claim  to  the  10/.  he  would  he  entitled  to  re-        1840. 
ccive  upon  the  death  of  his  wife.     The  committee  assenting      tyrrell 
to  this  proposition,  on  the  17th  November,  1824,  made  the  »• 

.  .  WOOLLET. 

following  resolution : — 

"  That  James  Tyrrell  he  allowed  Vs,  per  week,  for  life.  Resolution  of 
with  permission  to  attend  to  any  business  he  may  be  ' 

able  to  transact,  on  consideration  of  his  giving  up  all  fur- 
ther claim  on  the  society  during  his  life  (including  his 
wife's  death-money),  and  also  relinquishing  all  claim  on 
the  society  at  his  own  decease. 

''  Witness,  J.  Sheppard.         (Signed)  "  James  Woolley, 
''  S.  Rothwell.''  "  Secretary." 

The  above  resolution  was  confirmed  at  a  quarterly  meet-  Confirmation 
ing  of  the  society  held  on  the  5th  January,  1825,  on  which 
day  a  copy  was  transmitted  to  the  plaintiff  by  the  defend- 
ants; and  on  the  8th,  the  plaintiff  signed  the  following 
entry  in  the  minute-book  of  the  society : — 

''  The  imdersigned,  James  Tyrrell,  hereby  testifies  his  PUintirs  aa- 
acceptance  of  the  benefit  set  forth  in  the  above  resolution^ 
and  relinquishes  all  claim  on  the  society,  except  as  above. 

''  Witness,  "  James  Tyrrell." 

"  James  Woolley,  Sec." 

The  plaintiff's  name  was  omitted  from  the  list  of  mem- 
bers, in  a  book  subsequently  published,  and  inserted  in  a 
list  of  pensioners  of  the  society ;  and  he  received  7s,  per 
week,  pursuant  to  the  above  resolution,  from  the  time  of 
its  confirmation  until  the  5th  June,  1838,  when  the  com- 
mittee, being  advised  by  Mr.  J.  Tidd  Pratt,  the  barrister 
appointed  to  certify  the  rules  of  fnendly  societies  imder 
the  10  Geo.  4,  c.  56,  that  such  payment  was  not  warranted 
by  their  rules,  discontinued  it. 

The  only  rules  material  to  the  present  inquiry,  that 
were  in  force  at  the  time  the  contract  was  entered  into^ 
were,  the  fifth,  ninth,  thirteenth,  sixteenth,  and  twenty- 
fifth. 


|74  IN  THE  COMMON  BLEAS^ 

1640.  5.  The  mode  of  appointing  the  general  committee,  their 

"^     *    ^  duties  and  fines. — "  On  every  quarterly  nighty  a  committee 

«.  of  eight  members,  besides  the  secretary  and  stewards,  shall 

ooLLET.  1^^  appointed  as  their  names  stand  in  rotation  in  the 

Fifth  rule.  .   ^^ 

Duties  of  com-    society's  book,  who  shall  meet  together  whenever  sum- 

moned  by  the  secretary,  for  the  purpose  of  examining  can- 
didates for  admission,  and  to  settle  and  determine  any 
matter  relatii^g  to  the  breach  or  non-observance  of  the 
articles  of  the  society  by  any  of  its  members,  and  their  ex- 
clusion in  consequence  thereof;  and  to  settle  and  deter- 
mine any  other  matter  or  thing  relating  to  the  society, 
subject,  nevertheless,  to  the  confirmation  of  the  society  at 
their  next  quarterly  meeting :  and  in  cases  where  any  mem- 
ber or  members  shall  have  been  excluded  by  the  commit- 
tee, such  excluded  member  or  members  shall  be  at  liber^, 
on  the  quarterly  night  following,  to  appeal  to  a  special 
meeting  of  the  society,  to  be  called  by  the  secretary,  for 
the  purpose  of  re-hearing,  as  well  the  charge  or  chaises 
brought  against  him  or  them,  and  the  evidence  in  support 
thereof,  as  the  defence  set  up  by  the  member  or  members 
so  appealing  as  aforesaid ;  provided,  nevertheless,  that  the 
appeal  is  made  before  the  minute  for  his  or  their  exclusion 
is  confirmed.^'  The  rest  of  the  rule  applied  to  fines  for 
non-attendance,  &c. 
Ninth  rule.  9.  ''  Every  sick  member  who  shall  declare  on  the  box 

tick  mcmbew.     ^  *^*  sQciety,  and  who  shall  be  unable  to  work,  shall,  in 

case  the  stock  of  the  society  amoimts  to  1,000/.  sterling,  be 
entitled  to  receive  ISs,  per  week  for  twenty-six  weeks,  12i9. 
per  w^ek  fox  other  twenty-six  weeks,  7s.  per  week  for  sq 
long  as  the  sick  member  shall  remain  unable  to  work. 
But,  in  case  the  stock  shall  be  under  1,000/.  sterling,  thep 
the  allowance  to  sick  members  shall  not  exceed  15s.  per 
week  for  the  first  twenty-six  weeks,  10^.  per  week  for  the 
following  twenly-six  weeks,  6s.  per  week  for  so  long  as 
Jie  shall  be  unable  to  work.    No  member  on  the  box 
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thall  be  liable  or  subject  to  pay  either  subscriptions  or        IBiO. 

^^  Tyrrell 

18^  "  If  any  member^  while  receiving  the  benefit  of  the  •• 

iiuid^  shall  apply  himself  to  any  manner  of  business,  the  Thirteenth 
committee  shall  be  at  liberty  to  exclude  him,  subject,  ^^ 
nevertheless,  to  the  confirmation  of  the  society  at  their 
seit  quarterly  meeting.'' 

16.  Upon  the  death  of  every  firee  member,  lus  widow  or  sixteenth  rule. 
Bommee  shall  be  entitled  to  20/.  And  upon  the  death  of  2«»^*»"^°°«y' 
erery  member  who  shall  have  been  free  for  seven  years, 
wiUiout  recdiving  any  benefit  firom  the  fi^id  on  account  of 
n^ess  (in  which  case  the  sum  to  be  reduced  according 
to  a  certain  scale),  his  widow  or  nominee  shall  be  entitled 
to 80  guineas;  if  14  years,  85  guineas;  if  21  years,  40 
goineas ;  if  28  years,  45  guineas ;  if  85  years  (or  upwards), 
60  guineas.  Every  member  shall  be  entitled  to  10/.  on 
tlie  death  of  a  wife. 

25.  ^'  If,  through  the  various  dispensations  of  Divine  Twenty.fifth 

Frovidence,  any  alteration  of  these  articles  shall  be  found  in  the  arUcies. 

Beoenary,  it  shall  be  always  in  the  power  of  the  society,  or 

ft  majority  thereof,  to  determine  on  the  same  at  a  special 

meeting  to  be  held  for  that  purpose ;  and,  in  order  that 

BO  unnecessary  alterations  shall  be  introduced,  no  member 

dull  be  allowed  to  propose  any  alteration  in  the  present 

ndei,  or  make  any  new  rules,  without  such  proposition  be 

signed  by  six  members,  which  shall  be  presented  to  the 

committee  in  writing  at  the  next  meeting  after  it  is  signed, 

wken  they  shall  take  the  matter  into  consideration ;  and, 

if  they  approve  thereof,  the  report  of  the  committee  shall 

be  laid  before  a  special  meeting,  to  be  summoned  for  that 

purpose  by  the  secretary,  in  order  that  the  society  may 

determine  on  the  adoption  or  rejection  of  the  measure ; 

and  no  alteration  of  these  articles  shall  be  valid  till  it  has 

been  agreed  to  by  a  majority  of  the  society,  and  confirmed 

at  a  subsequent  quarterly  meeting.^' 

On  the  part  of  the  defendants,  it  was  contended  ^first. 
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that  tte  resolatioi)  of  the  17th  November,  1824,  not  being 
a  dac  exercise  of  the  authority  given  to  the  committee  by 
the  rules  of  the  society,  it  could  not  be  enforced  against 
the  funds  of  the  body — secondly,  that  Woolley,  who, 
though  present  at  the  time  the  resolution  was  agreed  to, 
and  vben  it  was  confirmed,  bad  expressly  dissented,  could 
not  he  held  personally  liable — thirdly,  that  the  contract, 
being  one  that  was  not  to  be  perfonned  within  a  year,  could 
only  be  evidenced  fay  writing,  and  that  there  was  no  suffi- 
cient signature  to  the  resolution  to  satisfy  the  statute  of 
frauds,  29  Car.  2,  c.  S — foiurthly,  that  the  plaintifi'  being  a 
partner  was  thereby  incapacitated  fn>m  suing — fifthly, 
that  the  plaintiff's  only  remedy,  if  he  had  any,  was  by 
arbitratioD,  under  the  10  Geo.  4,  c.  56,  s.  27. 

A  verdict  was  taken  for  the  plaintiff  for  the  amount 
claimed,  subject  to  leave  reserved  to  the  defendants  to 
move  to  enter  a  uousuit,  on  all  or  either  of  the  above 
points. 

Talfourd,  Seijeant,  in  Easter  Term,  1839,  obtained  a 
rule  nisi  accordingly. 


F.Kelly  and  S.Martin  shewed  cause — 1.  There  is  no- 
thing illegal  or  even  improvident  in  this  bargain :  and  it 
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contract  is  entered  into,  as  regards  absent  persons,  it  has         1840. 
never  been  doubted  that  a  vestryman  who  is  present  and       tyrrell 
who  communicates  the  order  thereby  renders  himself  per-      „,  *• 

.  ''  *  WOOLLBT. 

sonally  liable.     3.  This  was  not  an  undertaking  for  the 
debt,  default,  or  miscarriage  of  a  third  person;  but  an 
original  undertaking  on  the  part  of  the  defendants,  founded 
upon  a  new  and  a  sufficient  consideration.     The  contract  ia 
not  one  that  of  necessity  extends  beyond  a  year,  and  there- 
fore need  not  have  been  in  writing — Gilbert  v.  Sykes,  16 
East,  150;  Wells  v.  Horton,  12  Moore,  177,  4  Bing.  40. 
And,  if  necessary,  there  is  here  a  memorandum  of  the  con- 
tract in  writing,  signed  by  the  parties  to  be  charged,  to 
satisfy  the  statute  of  frauds.     The  two  defendants  signed 
the  letter  communicating  the  resolution  to  the  plaintiff. 
Besides,  the  signature  of  Woolley,  as  the  witness  attesting 
the  plaintiff's  acceptance  of  the  terms  proposed,  was  a 
sufficient  signature  to  bind  himself,  and  also  to  bind  the 
other  defendant  as  a  signature  by  an  agent  lawfully,  au- 
thorized.    In  Welford  v.  Beazely,  3  Atk.  503,  a  signature 
to  a  deed  by  a  person  subscribing  as  a  witness  only,  with 
knowledge  of  the  contents  of  it,  was  held  by  Lord  Hard- 
wicke  sufficient  to  satisfy  the  statute.     And  Lord  Eldon 
adopts  that  authority  in  Coles  v.  Trecothick,  9  Ves.  234, 
where  he  says :  "  It  is  true,  that,  where  a  party,  or  princi- 
pal, or  person  to  be  bound,  signs  as,  what  he  cannot  be,  a 
witness,  he  cannot  be  understood  to  sign  otherwise  than  as 
principal."     4.  By  the  agreement  signed  by  him  at  the 
foot  of  the  resolution  in  the  minute-book,  the  plaintiff 
abandoned  all  claim  on  the  society,  and  in  effect  ceased  to 
be  a  member.     [Bosanquet,  J. — How  could  the  committee 
grant  a  pension  to  one  who  was  no  longer  a  member  of 
the  society?]     There  are  many  cases  where  partners  may 
so  deal  with  each  other  as  to  give  the  one  a  right  of  action 
against  the  other —  Venninff  v.  Leckie,  13  East,  7.     Be- 
sides, this  objection,  if  there  be  any  thing  in  it,  should 
have  been  raised  by  a  special  plea — Martin  v.  Smith,  6 

VOL.  II.  N 
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Scott,  268.  5.  By  the  10  Geo.  4,  c.  56,  s.  27,  the  juris- 
diction of  the  courts  at  Westminster  is  entirely  excluded 
so  far  as  regards  societies  thenceforth  to  be  created ;  but 
the  statute  does  not  estend  to  societies  already  established. 
[Tiwia/,  C.  J.— By  b.  39,  the  act  is  extended  to  all  friendly 
sodeties  thereafter  to  be  established,  and  also  to  "  societies 
already  established  so  soon  as  they  shall  think  fit  (41)  to 
conform  to  the  provisions  thereof."]  The  statute  might 
possibly  have  availed  as  a  defence  if  pleaded  specially ;  but 
clearly  not  under  noa  assumpsit. 


Ta^owd  and  Cktamell,  Seijeants,  in  support  of  the 
rule. — The  rules  of  the  society  gave  no  authority  to  the 
committee  to  make  such  an  improvident  bargain  as  that 
which  the  plaintiff,  himself  a  member  of  the  society  and 
cognizant  of  all  the  regulations  governing  their  acts,  now 
seeks  to  enforce.  The  5th  rule,  though  contaimug  very 
general  -words,  must  be  read  with  reference  to  the  context, 
and  to  the  whole  scope  of  the  society's  articles :  it  never 
could  have  been  intended  that  these  should  be  controlled 
by  any  act  or  resolution  of  the  committee.  No  doubt,  if 
the  society  would  be  bound  by  this  engagement,  the  de- 
ftodants,  not  having  pleaded  in  abatement  the  non-joiiider 
of  their  co-contraetors,  are  liable.     But,  assuming  that 


V. 
WeOLI.BT« 
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114?  In  that  case^  a  bill  was  presented  for  acceptance  at  1840. 
the  office  of  the  drawee  when  he  was  absent.  A.,  who  ttrreli/ 
lived  in  the  same  honse  with  the  drawee^  being  assured  by 
one  g£  the  payees  that  the  bill  was  perfectly  regolar,  waa 
induced  to  write  on  the  bill  an  acceptance  as  by  the  pro* 
curation  of  the  drawee^  believing  that  the  accceptance 
would  be  sanctioned  and  the  bill  paid  by  the  latter.  The 
bill  was  dishonoured  when  due,  and  the  indorsee  brought^ 
an  action  against  the  drawee,  and,  on  proof  of  the  above 
£Act8,  was  nonsuited.  The  indorsee  then  sued  A.  for  falsely, 
fraudulently,  and  deceitfully  representing  that  he  was  au^ 
thorized  to  accept  by  procuration;  and  on  the  trial  the 
jury  negatived  all  fraud  in  fact:  and  it  was  notwith* 
standing  held  that  A.  was  liable,  because  the  making  a* 
representation  which  a  party  knows  to  be  untrue,  and 
which  is  intended,  or  is  calculated,  from  the  mode  in  which- 
it  is  made,  to  induce  another  to  act  upon  the  faith  of  it  so 
that  he  may  incur  damage,  is  ajraud  in  law,  and  A.  must 
be  considered  to  have  intended  to  make  such  representa- 
tion to  all  who  received  the  bill  in  the  course  of  its  circu- 
lation.] Here  the  plaintiff  could  not  be  deceived:  the 
parties  had  equal  knowledge. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  action  eannot 
be  maintained.  It  arises  out  of  a  contract  made  by  the 
committee  of  a  benefit  society,  by  a  resolution  of  th6  17tb 
November,  1824,  which  was  confirmed  at  the  next  quarterly 
meeting.  To  entitle  the  plaintiff  to  succeed,  he  must 
shew  the  defendants  to  be  liable  either  as  members  of  the 
eommittee  or  as  the  individuals  by  whom  the  contract  was^ 
made.  There  is  no  plea  in  abatement.  In  making  the 
resolution  above  mentioned,  the  committee  professed  to  be 
acting  under  the  5th  rule.  That  rule,  however,  appearv 
to  me  to  give  them  no  authority  to  enter  into  a  contract 
of  this  description.  It  is  headed  **  Mode  of  appointing 
the  general  committee;  their  duties  and  fines:''  and  it 

n2 
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1840.         provides,  that  a  committee  of  eight  members,  besides  tl 
Tyrrell       secretary  and  stewards,  shall  meet,  whenever  summone 
'*  for  the  purpose  of  examining  candidates  for  admissio 

and  to  settle  and  determine  any  matters  relating  to  tl 
breach  of  the  articles  of  the  society  by  any  of  its  membe] 
and  any  other  matter  or  thing  relating  to  the  society,  subjc 
to  confirmation  at  the  next  quarterly  meeting.  It  appei 
to  me  that  these  words  are  to  be  limited  and  confined 
matters  that  are  within  the  scope  of  the  rules,  and  cann 
be  construed  to  give  validity  to  a  contract  made  in  din 
violation  of  them.  This  contract  does  in  many  respei 
most  materially  depart  from  the  rules  of  the  society, 
the  first  place,  it  professes  to  give  the  plaintiff  an  annul 
for  life:  it  also  enables  him  to  pursue  any  occupati 
without  incurring  a  forfeiture  of  his  weekly  allowance,  a 
it  exempts  him  from  contribution  to  the  fiinds  of  the  i 
dety  in  the  way  pointed  out  by  the  rules.  It  therefc 
seems  to  me  that  the  resolution  in  question,  being  an  c 
cess  of  authority  on  the  part  of  the  committee,  was  alto^ 
ther  void. — The  next  question  is,  whether  the  defendan 
who  signed  the  contract,  have  bound  themselves  indi 
dually  to  perform  it.  It  is  clear  that  the  plaintiff,  on  t 
one  hand,  never  dreamt  that  he  was  giving  up  his  da 
upon  the  society  for  the  private  security  of  these  two  ( 
fendants :  neither  did  they  contemplate  any  personal  1 
bility :  the  very  form  of  the  resolution,  and  the  manner 
which  it  is  signed,  shew  that  both  parties  looked  to  it 
an  act  of  the  committee.  If  the  argument  urged  on  t 
part  of  the  plaintiff  were  correct,  the  liability  of  the  c 
fendants  would  continue  even  after  they  should  cease 
be  members  of  the  society.  A  thing  so  absurd  never  coi: 
have  been  intended.  I  am  therefore  of  opinion  that  t 
action  fails  on  both  grounds. 

BosANQUET,  J. — I  am  of  the  same  opinion.     The  acti 
is  brought  upon  a  contract  alleged  to  have  been  made  t 
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tween  the  plaintiff  and  the  defendants :  and  by  that  con-         1840. 
tract  the  defendants  may  either  have  rendered  themselves       tyrrell 
personally  liable,  or  they  may  have  entered  into  it  as  re-  »• 

presenting  the  society.  I  see  nothing  to  justify  the  con- 
clusion that  a  personal  responsibility  in  the  defendants  was 
contemplated  by  either  party:  it  is  not  likely  that  the 
plaintiff  intended  to  give  up  his  claim  upon  the  society,  for 
the  mere  personal  security  of  the  defendants ;  nor  was  it 
probable  that  the  defendants  had  any  intention  to  make 
themselves  personally  responsible  for  this  weekly  payment. 
That  being  so,  the  only  question  that  remains,  is,  whether 
the  committee  had  power  to  bind,  not  only  those  persons 
who  were  then  members  of  the  society,  but  all  those  who 
might  in  time  to  come  be  admitted  as  members,  by  such  a 
contract  as  this.  It  appears  to  me  that  they  had  not,  and 
that  such  a  contract  is  totally  inconsistent  with  the  rules 
by  which  the  society  is  governed. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  terms 
of  the  5th  rule  are  certainly  very  comprehensive.  But  the 
authority  of  the  committee  is  necessarily  limited  to  acts 
that  are  within  the  contemplation  of  the  general  rules  by 
which  the  affairs  of  the  society  are  regulated :  when  they 
act  in  violation  of  those  rules,  they  exceed  the  authority 
that  is  delegated  to  them,  and  their  acts  are  void.  It  ap-^ 
pears  to  me  that  the  resolution  in  question,  though  con- 
firmed at  the  next  quarterly  meeting,  was  beyond  the 
scope  of  the  authority  given  to  the  committee  by  the  5th 
rule,  and  consequently  that  it  is  not  binding  on  the  so* 
ciety. — ^It  clearly  never  was  the  understanding  or  intention 
of  the  parties  that  the  individuals  who  signed  the  resolu* 
tion  should  thereby  render  themselves  personally  liable. 
The  plaintiff  evidently  looked  to  the  remedies  he  supposed 
the  law  gave  him  upon  the  funds  of  the  society.  Re- 
ference has  been  made  to  the  case  of  vestrymen  signing 
resolutions.     But  there  it  is  to  be  observed,  the  resolutions 
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(re  Bocli  as  the  Yestry  have  authority  to  make,  and  the 
pontractB  are  with  third  persons.  Here,  however,  the  case 
V  different :  the  committee  are  contracting  with  a  member 
of  the  society,  who  must  be  taken  to  be  cognizant  of,  and 
\n  bound  by,  its  rules, 

Mauli,  J. — I  am  also  of  opinion  that  the  verdict  in 
this  case  canaot  be  sustained.  In  coming  to  that  conclu- 
fion,  I  do  not  rely  upon  the  circumstance  relied  on  by 
the  rest  of  the  court — that  the  resolution  in  question  was 
not  within  the  scope  of  the  authority  given  to  the  com- 
mittee by  the  5th  rule ;  for,  it  does  not  appear  to  me  to  be 
90  clear  that  they  had  not  the  power  to  enter  into  such  a 
contract.  It  has  been  observed  (and  the  observation  ia 
one  of  considerable  weight)  that  the  words  of  the  rule, 
"  to  settle  and  determine  any  other  matter  or  thing  re- 
lating  to  the  society,"  though  very  general,  are  preceded 
and  followed  by  language  of  a  less  general  and  compre- 
heusive  nature.  But,  whether  the  committee  had  or  had 
not  eucb  power,  it  is  not  necessary  now  to  determine ; 
though  I  cannot  help  remarking,  in  answer  to  a  su^estion 
that  has  been  thrown  out  in  the  course  of  the  argument  aa 
to  the  imprudence  of  such  a  bai^n,  that  the  committee 
were  the  persons  best  able  to  judge  whether  the  contract 
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the  rules.  That  is  a  totally  different  contract  from  the 
contract  set  forth  in  the  declaration ;  and  one  upon  which 
no  action  of  assumpsit  would  lie.  Possibly  the  plaintiff 
might  be  able  to  enforce  the  contract  in  the  way  pointed 
out  by  the  rules  of  1831^  yiz.  by  an  arbitration.  This  ob- 
jection is  I  think  open  to  the  defendants^  upon  the  argu- 
ments urged  at  the  trial — amongst  others^  that  the  juris- 
diction of  the  court  was  excluded  by  the  statute  10  Geo.  4| 
c.  56,  s.  27,  which  objection  points  with  tolerable  precision 
to  the  view  I  have  been  taking.  I  agree  with  the  rest  of 
the  court  in  thinking  that  the  present  action  is  not  sus- 
tainable^  and  consequently  that  the  rule  for  entering  a 
nonsuit  must  be  made  absolute. 

Rule  absolute* 


184a 


Tyrrell 

V. 
WOOLLBT. 


Abbot  v.  Henjdricks. 

1  HIS  was  an  action  of  assumpsit  on  a  promissory  note 
for  500/.,  made  by  the  defendant,  and  payable  two  years 
after  date  to  the  plaintiff  or  order,  the  consideration  for 
which  was  on  the  face  of  the  note  expressed  to  be  commis- 
sion due  to  the  plaintiff  for  business  transacted. 

The  defendant  pleaded,  that  he  made  and  delivered  to 
the  plaintiff  the  note  in  the  declaration  mentioned  for  and 
in  consideration  of  certain  services  to  be  thereafter  done 
and  rendered  by  the  plaintiff  for  and  on  behalf  of  the  de- 
fendant, and  for  no  other  consideration  whatever;  that  the 
plaintiff  had  not  done  or  rendered  the  said  services  for  the 
defendant,  but  had  neglected  so  to  do,  and  by  reason 
thereof  the  consideration  of  and  for  the  said  promissory 
note  had  wholly  failed ;  and  that  save  and  except  as  afore*- 
said,  the  defendant  received  no  consideration  or  value  for 
the  note.     The  plaintiff  replied  de  injuria. 

At  the  trial  before  Yaughan,  J«|  at  the  London  sittings 


Mondayy 
I^ov.  23rd. 

In  an  action 
by  the  payee 
against  the 
maker  of  a  pro- 
missory note, 
though  it  is  not 
competent  to 
the  defendant 
to  controvert  or 
to  vary  by  parol 
thecon/racnhat 
appears  on  the 
face  of  the  note, 
he  may  shew 
that  there  was 
no  cmtsidera- 
tioHtOr  that  the 
consideration  hat 
JaUed, 
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in  Easter  Term,  1839,  the  defendant  proposed  to  prove 

that  the  consideration  for  the  note  was  not,  as  stated  npon 

^'  the  face  of  it,  business  ahreadv  transacted,  but  in  antidpa- 

Hendricks.      .  '      .  •  .i»   V^ 

tion  of  commission  to  become  due  to  the  plaintiff,  but 

which  he  had  in  fact  never  earned.  To  this  it  was  an- 
swered that  the  statement  on  the  face  of  the  note  was  con- 
elusive,  and  that  evidence  was  not  admissible  to  disprove  it : 
and  Adams  v.  fFardley,  1  M.  &  Welsby,  374,  was  cited. 

The  learned  judge  declined  to  receive  the  evidence,  and 
a  verdict  was  found  for  the  plaintiff,  damages  504f. 

Bompas,  Serjeant,  obtained  a  rule  msi  for  a  new  trial, 
on  the  ground  that  this  eWdence  had  been  improperly  re- 
jected. 

Alexander  now  shewed  cause. — ^The  question  is  whether 
oral  evidence  was  admissible  in  this  case  to  contradict  or 
to  vary  the  contract  that  appears  on  the  face  of  the  note. 
In  Bawson  \,  Walker ^  1  Stark.  361,  it  was  held,  that,  where 
a  promissory  note  is  upon  the  face  of  it  payable  on  de- 
mand, the  defendant  (the  maker)  cannot  adduce  evidence 
to  shew  a  liability  on  a  contingency  only.  So,  in  Wood- 
bridge  v.  Spooner,  3  B.  &  Aid.  233,  it  was  held,  that, 
where  a  promissory  note  on  the  face  of  it  purported  to  be 
payable  on  demand,  parol  evidence  was  not  admissible  to 
shew,  that,  at  the  time  of  making  it,  it  was  agreed  that  it 
should  not  be  payable  till  after  the  decease  of  the  maker. 
"  It  is  contrary,^'  says  Abbott,  C.  J.,  "  to  the  rules  of  law  to 
admit  extrinsic  evidence  to  shew  that  the  intention  of  a 
party  executing  a  written  instrument  is  different  from  that 
apparent  on  the  face  of  the  instrument  itself.'^  In  Adams 
V.  WorcUey,  1  M.  &  Welsby,  374,  in  assumpsit  by  the 
drawer  against  the  acceptor  of  two  bills  of  exchange  pay- 
able respectively  six  and  twelve  months  after  date,  the 
plea  set  forth  an  agreement  (not  stated  to  be  in  writing) 
between  the  plaintiff  and  defendant,  by  which,  before  the 


V. 

Hendricks. 
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making  of  the  bills^  it  was  agreed  that  the  defendant         1840. 
should  be  discharged  &om  all  liability  in  an  action  com-        abbot 
menced  against  him  by  the  plaintiff  on  a  promissory  note^ 
on  his  pajring  the  plaintiff  the  costs  of  such  action^  and  a 
certain  sum  of  money^  and  accepting  the  bills  of  exchange 
in  question^  in  case  the  plaintiff  should  recover  in  another 
action  brought  by  him  against  another  party  on  a  promis* 
scry  note  given  under  similar  circumstances  to  the   de- 
fendant's j  and  that^  until  he  should  so  recover^  or  if  he 
should  not  so  recover^  he  should  not  call  fDr  payment  of 
the  bills  of  exchange :  and  the  plea  averred^  that  the  de- 
fendant accordingly  paid  the  costs  and  the  money  agreed 
for^  and  accepted  the  bills  of  exchange  in  question ;  and 
that  the  action  against  such  third  party  was  still  undeter- 
mined :  and  it  was  held^  on  demurrer^  that  the  plea  was 
bad^  inasmuch  as  the  defendant  could  not  vary  the  abso- 
lute contract  entered  into  by  the  bills  of  exchange^  by  a 
contemporaneous  oral  coutract  inconsistent  with  it.     Lord 
Abinger,  C.  B.,  there  says :  "  It  would  be  very  dangerous 
to  allow  a  party  to  alter  in  such  a  manner  the  absolute 
contract  on  the  face  of  a  bill  of  exchange.     The  effect  of 
the  cases  is^  that  you  are  estopped  &om  saying  that  you 
made  any  other  contract  than  the  absolute  one  on  the  face 
of  the  bills.     A  contract  which  seeks  by  subsequent  oral 
matter  to  discharge  altogether  the  contract  created  by  the 
bill^  and  create  a  new  one^  is  wholly  different^  and  may  no 
doubt  be  given  in  evidence :  it  is  consistent  with  the  bill; 
but  this  is  a  contract  inconsistent  with  the  bill.''     That  is 
precisely  in  point.     There  certainly  are  cases  that  seem  to 
have  a  tendency  the  other  way :  see  Solly  v.  Hinde,  2  C.  & 
M.  516,  4  Tyr.  305,  Foster  v.  Jolly,  1  C.  M.  &  R.  703,  and 
Thomson  v.  Clubley,  1 M.  &  Welsby,  212 :  but  the  rule  laid 
down  in  the  cases  first  cited  is  obviously  more  consonant 
with  the  general  principles  of  law. 

Bompas  and  Channell,  Serjeants,  in  support  of  the  rule. — 
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The  evidence  here  tendered  was  not  for  the  purpose  of 
varying  the  contract  stated  in  the  note,  but  to  shew  an  en- 
tire absence  of  consideration.  In  Foster  v.  JoUt/,  Parke,  B., 
aays :  "  The  general  rule  is,  that  the  maker  is  at  liberty  to 
contradict  the  value  as  between  himself  and  the  party  to 
whom  he  gave  the  note ;  hut  he  is  not  at  liberty  to  contra- 
dict the  expreas  contract  to  pay  at  a  specified  time."  And 
Alderson,  B.,  adds :  "  Parol  evidence  is  admissible  to  con- 
tradict the  coDsideratioQ  or  value  of  a  hill  or  note,  but  not 
the  terms  of  the  instxoment  itself."  [The  learned  Ser- 
jeants were  proceeding  with  their  argument,  when  the 
court  interposed.] 


TiNDAL,  C  J. — I  have  always  understood  the  law  to  be, 
that,  where  an  action  is  brought  upon  a  promissory  note 
by  the  p^ee  against  the  maker,  it  is  competent  to  the 
defendant,  upon  a  plea  properly  adapted  to  the  porpose,  to 
set  up  by  way  of  defence  either  a  want  or  a  failure  of  con- 
sideration. On  the  present  occasion,  the  defendant  soaght 
to  defend  himself  upon  the  latter  ground,  namely,  that  the 
consideration  upon  which  the  note  was  given  had  failed. 
1  think  the  evidence  for  that  purpose  ought  to  have  been 
received.  For  that,  Foster  v.  JoUy,  1  C.  M.  &  R.  "03,  is  a 
sufficient  authority.     On  the  other  hand,  the  cases  rehed 
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to  deuj  the  consideration  altogether,  or  to  shew  that  it  has         1840. 
fiuled;  but  not  to  shew  that  the  real  consideration  was        abbot 
oth^  than  that  which  it  purports  on  the  face  of  the  in*     „     v- 
stroment  to  be,  for,  that  would  be  admitting  parol  evi- 
dmoe  to  control  and  vary  a  written  contract.    As  the  de- 
fendant may  deny  the  ''  value  received,^'  so  I  think  he  is 
ojiially  at  liberty  to  shew  a  failure  of  the  special  considera- 
tioii  stated  in  the  note.    The  rule  for  a  new  trial  must 
tboefore  be  made  absolute. 

BosANQUBT,  J. — ^I  am  of  the  same  opinion.  It  is  true, 
evidence  cannot  be  giyen  to  contradict  or  to  vary  the  con- 
tract expressed  upon  the  face  of  the  note ;  but  the  defend- 
ant is  at  liberty  to  shew  a  want  of  consideration,  or  that 
the  consideration  has  failed  or  is  illegal.  It  would  be  con- 
traiy  to  every  principle  of  justice  to  hold  that  all  inquiry 
into  the  validity  of  the  consideration  may  be  shut  out  by 
merdy  stating  that  the  note  is  given  for  a  good  and  valuable 
eonrideration. 

CoLTMAN,  J. — ^My  impression  always  has  been  that  the 
nileis  distinct,  that,  though  it  is  not  competent  to  the 
inaker  of  a  note,  in  an  action  at  the  suit  of  the  payee,  to 
give  eyidence  to  vary  its  terms,  he  may  shew  that  it  was 
given  without  consideration  or  that  the  consideration  has 
fided.  This  is  borne  out  by  the  cases  cited.  On  the 
other  hand,  the  cases  referred  to  on  the  plaintiff^s  part  are 
iQ  distinguishable,  on  the  ground  that  the  evidence  sought 
to  introduce  a  collateral  contract  at  variance  with  that 
which  appeared  on  the  face  of  the  instrument.  I  there- 
feie  concur  with  the  rest  of  the  court  in  thinking  that 
there  has  been  a  miscarriage  in  this  case,  and  consequently 
that  the  cause  must  go  down  again. 

Haule,  J. — I  am  ako  of  opinion  that  the  evidence  in 
question  was  improperly  rejected.    The  learned  judge  re- 
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jected  it  because  he  conceived  it  to  be  ao  attempt  to  set 
up  by  parol  a  contract  inconsistent  with  that  which  ap- 
peared on  the  face  of  the  note,  and  therefore  within  the 
case  of  Adtatu  v.  Wordley,  1  M.  &  Welsby,  374.  But, 
thongh  the  defendant  in  such  a  case  is  precluded  &om 
shewing  that  the  contract  is  difierent  from  that  which  it 
purports  on  the  face  of  the  note  to  be,  as,  that  it  was  pay- 
able at  a  different  time  or  upon  condition ;  it  is  equally 
clear,  that,  notwithstanding  it  is  stated  unnecessarily  that 
the  note  was  given  for  a  certain  consideration,  evidence  is 
admissible  to  shew  that  it  was  given  without  consideration 
or  for  a  consideration  that  has  failed. 

Rule  absolute  (42). 


(42)  See  Ridout  r.  Biistov,  1 
Tyr.  84,  1  C.  &  /.,  231,  where  il 
was  held,  that,  where  a  bill  or  note 
expresses    the    consideration    for 

which  it  ia  given,  evidence  cannot 
he  given  of  a  consideration  incon- 
sistent with  its  terms  :  as,  where  a 
widow  gave  a  note  "  for  value  re- 


ceived hy  my  late  husband" — it 
was  held  that  the  defendant  wus 
not  at  liberty  to  shew  aa  a  defence 
that  it  was  given  as  an  indemnity 
against  liabilities  incurred  on  behalf 
of  her  late  husband,  and  that  tlie 
payee  had  not  been  damnified. 
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In  re  Anne  Scholefield,  3  Scott,  657,  3  New  Cases,  293 :         1840. 
and  he  submitted,  that,  though  the  rule  requires  the  affi-  I'^'T^ 

davit  to  be  made  by  an  attorney  or  soUcitor,  "  except  in      Pearsall. 
such  cases  where  the  acknowledgment  shall  be  taken  else- 
where than  in  England,  Wales,  or  Berwick-upon-Tweed,'* 
there  is  nothing  in  the  statute  to  render  it  obligatory. 

.  TiNDAL,  C.  J. — I  see  no  objection  to  this  affidavit  being 

received.     It  would  probably  be  impossible  in  such  a  case 

Uterally  to  comply  with  the  rule. 

Granted. 


Smith  v.  DaVIES.  Tue»day, 

SNov.  2Ath. 
TEPHEN,  Serjeant,  on  a  former  day  in  this  term,  ob-  The  court  will 

tained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  for  ^^  for  judg-' 

not  proceeding  to  trial  pursuant  to  notice.  ™*"* "  *".  ^**® 

*  *=*  *  of  a  nonsuit, 

compel  the  de- 

Channelly  Serjeant,  shewed  cause  upon  an  affidavit  that  cept  a  stet  pro- 
the  plaintiff  was  prevented  from  going  to  trial  by  the  ab-  !J^**nVrf  hit 
sence  of  a  material  and  necessary  witness.     The  affidavit  insolvency,  un- 

*^  less  it  distinctly 

further  stated,  that  since  the  commencement  of  the  action,  appears  that  the 
the  deponent  (plaintiflPs  attorney)  had  been  informed  and  unaware  of  the 
verily  believed  that  the  defendant  was  in  indigent  circum-   hTcomme*nceT 
stances  and  unable  to  pay  the  debt  and  costs  should  the  the  action, 
plaintiff  succeed  in  the  action  (43) ;  and  that,  since  the  day 
for  which  the  notice  of  trial  was  given,  he  had  received  a 
letter  from  the  defendant's  attorney,  intimating  an  expect- 
ation that  the  latter  would  lose  his  costs  in  consequence  of 
the  inability  of  his  client  to  pay  them.     The  learned  Ser- 
jeant cited  Smith  v.  Badcock,  5  Dowl.  91,  and  Lemon  v. 
Hopson,  6  Dowl.  795,  and  tendered  a  stet  processus. 

Stephen,  Serjeant,  contrd,  declined  to  take  a  stet  proces- 

(43)  See  Sjnnes  v.  Amor,  8  Dowl.  773. 


IH  THE  COXMOK  PLSA8, 

stu,  aubntitting  that  the  affidavit  did  not  snfiicieiitly  ne- 
gative the  plaintiff's  knowledge  of  the  defendant's  poyerty 
before  he  commenced  the  action. 


TiNDAL,  C.  J. — The  affidavit  is  not  sufficient.  Itonght 
to  appear  distinctly  that  the  defendant's  insolvency  became 
known  to  the  plaintiff  since  the  commencement  of  the 
actioD.     The  plaintiff  most  give  a  peremptory  tmder- 

Role  accordingly  (44). 


(44)  See  HollaDd  t,  Hendenan, 
4  M.  &  WeUby,  587,  Fadkner  v. 
WhituU,  1  Scott,  N.  R.  216,  1 
Han.  &  Gr.  472,  and  GingeU  v. 
Bean,  I  Scott,  N.  R.  390^  1  Man. 
&  Or.  SSS.  Lemon  v.  HopMn,  6 
Dowl.  79fi,  when  WillBmi,  J.,  en- 


forced a  atet  proceuus,  thoi^h  it 
did  not  appear  that  the  plaintiff 
iras  unaware  of  the  insolvency  of 
the  defendant  when  he  commenced 
the  iction,  is  wholly  without  pr»- 


Tnudag,  SfoKGAN  and  Another  «.  Miller  and  Another. 

A  CMM  n*  1  HIS  was  an  action  upon  a  bond  in  the  penal  sum  f^ 
^^^m^  10,000/.,  given  by  the  defendants  to  the  plaintifis  to  secure 
Pri»,  and  -iih  tjje  payment  of  5,00W.,  by  instalments,  with  interest.  The 
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ing  to  the  provisions  of  a  settlement  made  for  that  pur-        1840. 
pose,  on  the  widow  contracting  a  second  marriage,  with       m^^^Tn 
one  Farden.  who  was  also  a  solicitor.    The  defendants  v- 

Miller. 

pleaded  to  the  action  on  the  bond,  that  it  had  been  ob«* 
tained  by  firaud  and  covin,  upon  which  issue  was  joined. 
They  had  before  filed  a  bill  in  Chancery,  which  was  still 
pending  at  the  time  this  action  was  brought,  and  which 
sought  to  set  aside  the  transaction,  or  to  obtain  a  deduction 
from  the  amount  of  the  consideration  paid  for  the  business, 
on  the  ground  that  the  cestui  que  trust,  Mrs.  Farden,  had 
not  acted  consistently  with  her  undertaking  in  regard  to 
the  business  and  the  clients  of  the  late  Mr.  Whitton.  The 
cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the  sittings 
at  Guildhall  after  Hilary  Term,  1836 ;  when,  it  appearing, 
from  the  nature  of  the  inquiry  about  to  be  entered  into,  a 
cause  that  might  be  more  satisfactorily  decided  by  an  ar- 
bitrator than  by  a  jury  at  Nisi  Prius,  an  order  of  Nisi 
Prius  was  made  by  consent,  by  which  it  was  ordered  that  a  Order  of  nu) 
verdict  should  be  entered  for  10,000/.,  and  the  plaintiffs 
should  be  at  liberty  to  enter  up  judgment  thereon,  but 
that  no  execution  should  issue  until  default  should  be 
made  in  manner  therein  mentioned;  that,  with  the  con- 
sent of  the  parties,  and  also  of  Mrs.  Farden  (who  had  a  se^ 
cond  time  become  a  widow),  who  consented  to  become  a 
party  to  the  rule,  a  decree  or  order  of  the  court  of  Chan- 
cery, in  a  cause  of  Miller  v.  Morgan,  should  forthwith  be 
obtained,  to  refer  it  to  one  of  the  Masters  of  that  court  to 
inquire  whether  there  ought  to  be  any  deduction  from  the 
amount  of  the  principal  and  interest  originally  secured  by 
the  bond,  in  respect  of  the  matters  in  dispute  between  the 
parties,  and  to  state  in  what  mode  and  from  what  portion 
or  interest  of  such  fund  such  deduction,  if  any,  should  be 
made  and  satisfied,  and  to  inquire  and  certify  by  whom  the 
costs  of  the  issues  in  the  cause  and  the  Chancery  suit 
should  be  paid :  and  it  was  also  ordered,  that,  on  or  before 
the  22nd  March,  1836,  the  defendants  should  pay  to  the 

VOL.  II.  o 
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plfuntdfTB  150/.  on  account  of  the  interest  on  the  bond,  but 
that  such  payment  sbonld  be  without  prejudice  to  either 
party  in  relation  to  the  matters  referred ;  that,  in  case  of 
de&ult  of  payment  of  the  sum  ultimately  awarded,  execu- 
tion might  be  isBued  immediately;  and  that  the  judgment 
should  stand  as  a  security  for  future  breaches,  but  that 
the  verdict  and  judgment  should  not  prejudice  either  of 
the  parties  as  to  the  matters  referred. 

In  consequence  of  this  order,  various  proceedings  took 
place  in  the  court  of  Chancery,  both  before  the  Vice-ChaU' 
cellor  and  the  Lord  Chancellor:  and  ultimately  it  was 
found  impossible  to  carry  into  effect  the  agreement  en* 
tered  into  between  the  parties  in  tUs  court,  and  the  plain- 
tiffs insisted  upon  their  right  to  go  down  to  trial  again. 

After  various  discussions,  this  court,  ailer  looking  into 
the  afGdavits  and  Me  ahort-hand  notes  of  the  proceedings  in 
Chancery,  came  to  the  conclusion  that  the  former  trial  and 
the  reference  had  become  abortive  by  the  wilful  default  of 
the  plmntiffs  and  Mrs.  Farden  in  the  progress  of  the  pro- 
ceedings in  Equity,  and  they  made  absolute  a  rule  ob- 
tained by  the  plaintiffs  to  set  aside  the  order  of  reference 
and  to  proceed  to  trial,  upon  the  terms  of  "  payment  of  the 
coats  of  the  day  of  the  former  trial  by  the  plaintiffs,  and 
the  payment  by  the  phuntiffs  and  Mrs.  Farden  of  the  costs 
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tikmg  to  produce  at  the  trial  certain  documents  in  their         1840. 
possession^  including  the  costs  of  an  intended  motion  to       morgan 
postpone  the  trial  by  reason  of  such  refusal — conceiving  v- 

them  not  to  be  ^'  costs  of  the  day/'  within  the  meaning  of 
Aernle. 

He  also  disallowed  a  sum  of  451,  for  fees  paid  to  counsel 
tor  oonfeiences  and  consultations  preparatory  to  the  seve- 
nl  motions  in  this  court ;  and  53/.  Ss.  4J.^  charged  for  the 
short-hand  notes  of  the  proceedings  in  Chancery  in  re- 
btion  to  the  rule  of  reference. 

lie  SottcUar^General,  on  a  former  day  in  this  term,  ob- 
tsmed  a  rule  calling  upon  the  plaintiffs  to  shew  cause  why 
the  Kaster  should  not  review  his  taxation. — He  submitted 
ihst  the  officer  had  altogether  misapprehended  the  real 
diaracter  of  the  rule^  the  costs  thereby  intended  beings 
not  merdy  those  that  are  technically  called  costs  of  the 
iff,  but  all  the  costs  that  were  occasioned  by  the  bad 
&ith  and  improper  conduct  of  the  plaintiffs ;  that  the  in- 
tention of  the  court  was  that  the  defendants  should  receive 
sll  Qie  costs  of  and  necessarily  incident  to  the  motions 
vfaich  the  course  pursued  by  the  plaintiffs  had  rendered 
sbortive;  and  that  the  short-hand  notes  formed  the  prin- 
cipal materials  upon  which  the  judgment  of  the  court  pro- 
ceeded. 

Ta^mard,  Serjeant^  and  F.  Kelly,  now  shewed  cause. — 
I.  Under  the  rule  pronounced  by  the  court  in  Michaelmas  Special  jury. 
IW  last,  the  Master,  on  taxation,  had  no  authority  to 
iDow  the  costs  of  the  special  jury,  in  the  absence  of  a  cer- 
tificate— 6  Geo.  4,  c.  50,  s.  34.     Costs  of  the  day  means 
nch  costs  only  as  are  fairly  incurred  on  a  trial  in  the  ordi- 
naiy  course.    2.  The  motion  for  the  appointment  of  a  day  Motions  to  fix 
fer  the  trial  of  the  cause,  and  for  the  postponement  of  the  ^^^  triai?*^^**'"^ 
trial,  being  applications  for  the  convenience  of  the  party, 
the  costs  were  properly  disallowed.     3.  Conferences  and  Consultations. 
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Morgan 

V. 

Miller. 

Short-hand 
notes. 


consultations  with  counsel  with  reference  to  motions  to  be 
made  to  the  court,  are  never  allowed ;  and  there  can  be 
neither  leason  nor  authority  for  departing  fiom  the  nsinl 
course.  4.  The  claim  for  the  expense  of  the  short-hand 
notes  is  altogether  unprecedented.  Like  plans  and  sur- 
Yejs,  they  are  often  very  useful;  but,  until  a  very  recent 
period,  even  these  were  disallowed,  and  they  are  never 
allowed  except  to  a  very  small  extent.  Besidesi,  all  the 
material  parts  of  these  notes  are  embodied  in  the  affidavits; 
and  therefore,  if  the  notes  themselves  were  to  be  allowed, 
the  plaintiffs  would  be  paying  twice  over  for  something  of 
which  the  defendants  have  had  the  sole  benefit. 


TTie  SoUciior-General,  in  support  of  his  rule. — ^The  terms 
of  the  rule  had  relation  to  the  relieving  the  plaintiffs  firom 
the  consequences  of  their  contempt;  and  therefore  the 
directions  as  to  the  costs  are  to  be  construed  with  refierenoe 
to  the  subject-matter,  and  not  according  to  the  technical 
rules  observed  in  the  case  of  ordinary  taxations.  The  in- 
tention of  the  court  manifestly  was  that  all  the  costs,  that, 
in  consequence  of  the  improper  conduct  of  the  plaintiffs 
and  Mrs.  Farden,  had  been  uselessly  incurred  in  this  ooort^ 
should  fall  upon  those  parties  :  aud  the  words  of  the  rule 

Special  jury,      are  large  enough  to  carry  that  intention  into  effect.    1.  As 

to  the  costs  of  the  special  jury — the  statute  has  nothing 
to  do  with  the  question.  The  cause  not  having  been  tried, 
the  Lord  Chief  Justice  could  not  certify  that  it  was  a 
cause  proper  to  be  tried  by  a  special  jury :  but  the  costs 
were  not  therefore  the  less  costs  that  had  been  uselessly 

Topoftponethe  incurred  in  consequence  of  the  plaintiff's'  defiuilt.     2.  The 

trial 

costs  of  the  intended  motion  to  postpone  the  trial,  whidi 
were  occasioned  solely  by  the  want  of  good  fidth  of  the 
plaintiffs  in  refusing  to  undertake  to  produce  the  docu- 
ments required  for  the  purpose  of  the  trial,  clearly  were  a 
Conferences,      class  of  costs  that  the  rule  contemplated.    3.  The  ccm- 

ferences  were  essential  to  the  discussion  of  the  several  mo- 
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tions  before  the  courts  and  as  legitimately  formed  part  of        1840. 
the  costs  of  those  motions  as  did  the  written  instructions       morgan 
deHvered  to  counsel.     4.  In  strictness,  the  expense  of       ..  *- 

^  MiLLBE. 

short-hand  notes  is  not  allowable  on  taxation.  But  the  short-hand 
circumstances  of  this  case  are  peculiar.  Without  the  aid  "°^'* 
of  short-hand  notes,  this  court  could  not  be  accurately  in- 
formed of  the  course  of  the  proceedings  in  the  court  of 
Chancery.  And,  when  we  see  that  this  court  found  it  im- 
possible to  come  to  a  correct  conclusion  upon  the  question 
in  issue  between  the  parties  without  an  attentive  consider- 
ation of  the  notes  of  the  proceedings  before  the  Vice- 
CSiancellor  and  the  Lord  Chancellor,  it  is  just  and  reason- 
able that  the  costs  of  obtaining  those  notes  should  be 
considered  as  costs  fairly  incurred  by  the  defendants  in 
the  motions  in  this  court. 


TiNDAL,  C.  J. — Although  in  point  of  form  this  is  an  ap- 
plication that  the  Master's  taxation  may  be  reyiewed,  I 
cannot  help  seeing  that  it  is  in  point  of  fact  an  attempt  to 
vary  the  terms  of  the  rule  we  pronoimced  between  the 
parties  in  the  last  Michaelmas  Term.  That  rule  was  not 
drawn  up  until  after  the  fullest  consideration.  The  only 
question,  however,  that  is  now  properly  before  us,  is,  whe- 
ther the  Master,  in  taxing  the  defendants'  costs,  has  duly 
carried  into  effect  the  intention  expressed  in  the  rule.  I 
cannot  perceive  that  there  has  been  any  miscarriage  on 
the  part  of  the  Master.  If  the  defendants  had  at  the  time 
suggested  it,  possibly  the  rule  might  have  been  framed  in 
a  manner  different  from  the  ordinary  form:  but,  as  the 
matter  now  stands,  I  do  not  see  how  we  can  interfere. 

BosANQUET,  J. — The  only  question  now  before  the  court 
is,  whether  or  not  the  Master  has  put  an  erroneous  con- 
struction upon  the  rule  pronounced  in  this  cause  in  last 
Michaelmas  Term.  With  the  merits  of  the  case  we  have 
nothing  to  do.    The  rule  is  drawn  up  in  the  ordinary 


196 


IN  THE  COMMON  PLSA8^ 


1840. 


form :  and  in  Trinity  Term  last,  an  unsnccessfbl  attempt 
was  made  on  the  part  of  the  defendants  to  altcir  it.  Tiaz 
is  in  effect  an  application  for  the  same  purpose.  I  think 
the  mle  mnst  be  discharged. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  seems  to 
be  admitted,  and  indeed  it  could  not  well  be  denied,  that 
the  Master  has  properly  dealt  with  this  matter  if  the  rok 
is  to  receive  the  ordinary  construction.  And  I  think  it 
would  be  introducing  a  very  lax  and  improper  princ^e,  if 
we  were  to  hold  that  the  Master,  who  has  nothing  but  the 
rule  before  him,  was  justified  in  departing  firom  it,  merefy 
in  consequence  of  some  expressions  that  fell  firom  the  court 
at  the  time  the  rule  was  made.  If  the  defendants  had  felt 
that  they  were  entitled  to  ask  the  court  to  engraft  upon 
the  rule  terms  out  of  the  ordinary  course,  thqr  should 
have  insisted  upon  it  at  the  time. 

Maule,  J. — The  rule  as  it  now  stands  was  drawn  up 

after  ample  discussion  and  deliberation.    I  think  the  Mas^ 

ter  could  not,  consistently  with  his  duty,  have  allowed  anjr^ 

of  the  charges  which  it  is  suggested  he  has  improper^ 

disallowed. 

Rule  dischai^ed,  without  costs. 


TVietdoy, 
Nov,  24M. 

A  plaintiff  U 
not  bound  to 
charge  the  de- 
fendant in  exe- 
cution, under 
the  85th  rule  of 
Hilary  Term, 
2  WilL  4,  until 
he  has  been  in 
custody  for  the 
prescribed  pe- 
riod ol  hit  suit. 


Hall  v.  Wbtherell. 

vJASELEE,  Serjeant,  on  a  former  day  in  this  term^  on 
behalf  of  the  defendant,  a  prisoner,  obtained  a  rule  flisi 
for  a  supersedeas,  on  the  groimd  that  the  plaintiff  had  not 
proceeded  to  charge  him  in  execution  within  two  tenus 
after  final  judgment,  pursuant  to  the  85th  rule  of  Hilaiy 
Term,  2  WilL  4,  which  provides  that  ''  the  plaintiff  shall 
proceed  to  trial  or  final  judgment  against  a  prisoner  within 
two  terms  inclusive  after  declaration,  and  shall  cause  the 
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defendant  to  be  charged  in  execution  within  two  terms        1840. 
induaiTe  after  such  trial  or  judgment,  of  which  the  term      ";:;7' 
in  or  after  which  the  trial  was  had  shall  be  reckoned  one/'    „     '* 

Wethersll. 

The  defendant  was  taken  on  a  ca.  sa.  at  the  suit  of  another 
plaintiff  on  the  11th  November^  18S9.  Final  judgment  in 
this  case  was  signed  on  the  14th  of  the  same  months  and 
the  defendant  was  charged  in  execution  at  the  suit  of  the 
present  plaintiff  on  the  first  day  of  this  term. 

Bompas,  Serjeant^  shewed  cause^  upon  an  affidavit  stating 
that  the  action  was  commenced  against  the  defendant 
whilst  at  large^  and  that  the  detainer  in  this  action  was 
not  lodged  imtil  the  27th  June,  1840.  The  learned  Serjeant 
submitted]that  the  case  was  therefore  not  within  the  rule : 
and  he  cited  an  Anonymous  Case,  Tidd's  Practice,  9th  edit. 
861,  where  a  person  when  at  large  was  sued  by  A.,  and 
was  afterwards  in  custody  at  the  suit  of  B.,  and  the  court 
of  King's  Bench  held  that  he  need  not  be  charged  in  exe- 
cution at  the  suit  of  A.  within  two  terms  after  judgment, 
but  might  be  so  charged  at  any  time ;  for,  though  in  cus- 
tody at  the  suit  of  another  person,  he  was  not  in  oustody 
at  the  suit  of  A. 

Gaselee,  Serjeant,  in  support  of  his  nde,  contended  that 
the  words  of  the  85th  rule  were  comprehensive  enough  to 
embrace  a  case  like  the  present. 

Per  Curiam. — The  object  of  the  rule  is  to  compel  a 
plaintiff,  where  he  has  put  his  debtor  into  custody,  to  pro- 
ceed against  him  with  a  certain  degree  of  celerity.  But, 
where  the  defendant  is  in  custody  at  another  man's  suit, 
and  not  at  the  suit  of  the  plaintiff,  the  latter  has  just  as 
much  right  to  abstain  from  charging  him  in  execution  as 

he  had  to  abstain  from  taking  him. 

Rule  discharged. 


y  THE  COMUON  FLEAS, 


to  an  »ppUc«- 
tion  for  ■  aug- 
gution  for  dou- 
ble CHU  under 
the  HiddlcMx 

■ct,  28  Qm.  2, 
C.S3, 1.19,  thai 
ihe  defienditot 
mitled  (he 
pldotiB'bjr  >b- 
italnldg  dram 
objecting  tl»t 


the  11 


idc 


numded  of  him 

befbte  acdOD 

branght  nu 

reillf  due. 

A  luggeiliaQ 
under  that  act 
may  be  entered 
after  a  trial  be- 


FORBES  V.  SyMUONDB. 

JjOMPAS,  Serjeant,  on  a  former  day  in  this  term,  ob- 
tnined  a  rule  caUing  upon  the  plaintiif  to  shew  cause  why 
a  BOggestion  should  not  be  entered  on  the  roll,  parsnant  to 
the  23  Geo.  2,  c.  33,  s.  19,  to  entitle  the  defendant  to 
double  costs. 

The  affidavit  upon  which  the  motion  was  founded, 
stated,  that  the  plaintiff  on  the  trial  of  the  cause  obtained 
a  verdict  for  1/.  18*.  8d.,  and  no  more ;  that  the  defendant, 
before  and  at  the  time  of  the  commencement  of  the  sttit, 
was  and  ever  since  had  been  and  still  was  inhabiting  and 
resident  in  the  county  of  Middlesex,  and  for  and  during 
all  that  time  had  been  and  still  was  liable  to  be  sum- 
moned to  the  county  court  for  the  county  of  Middlesex, 
and  that  the  plaintiff's  cause  of  action  arose  wholly  (45) 
within  the  jurisdiction  of  the  said  county  court  of  Middle- 


Stephea,  Serjeant,  shewed  cause,  upon  an  affidavit  which 
stated  that  the  action  was  brought  to  recover  the  sum 
of  Zl.  la.  6^.,  for  goods  sold  and  delivered ;  that,  upon  an 
application  by  the  plaintiff's  attorney  for  that  sum  before 
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ant     [Tmdal,  C.  J.— I  fear  the  19th  section  of  the  sta- 
tute (46)  leaves  us  no  discretion.] 

Cases  tried  before  the  sheriff  are  not  within  the  statute. 
The  sheriff  clearly  has  no  power  to  certify  to  deprive  the 
plaintiff  of  costs  under  the  43  Eliz.  c.  6,  s.  2 — fVardraper  v. 
Bkhardwn,  1  Ad. &E.  75,  3N.  &M. 839;  Jones  v. Barnes, 
2  M.  &  Welsby,  313,  5  Dowl.  455 :  nor  has  he  power  to  cer- 
tify, under  the  19th  section  of  the  statute  now  under  con- 
nderation,  that  the  freehold  or  title  to  the  plaintiff's  land, 
or  an  act  of  bankruptcy,  principally  came  in  question  at  the 
trial— PH/cAarrf  v.  M'GUl,  2  M.  &  Welsby,  380,  5  Dowl, 
731.    [Erskine,  J.— Bishop  v.  Marsh,  8  Scott,  128,  6  New 
Cases,  12,  8  DowL  1,  expressly  decided  that  this  statute 
does  apply  to  causes  tried  before  the  sheriff:  and  that  was 
confirmed  by  Thorn  v.  Chinnock,  1  Scott,  N.  R.  138, 1  Man. 
kGr.216, 8 Dowl.  585.  In  Turnery.  Barnard,  5  Dowl.  170, 
the  same  point  had  previously  been  determined,  upon  the 
Binnmgham  court  of  requests  act,   47  Geo.  3,  sess.  1, 
cxiv.     fFells  V.  Langridge,  5  Dowl.  509,  was  also  the  case 
of  a  trial  before  the  sheriff,  and  the  objection  does  not  ap- 
pear to  have  been  taken.] 


1840. 


Bompas,  Serjeant,  in  support  of  his  rule,  was  stopped 
by  the  court. 


(46)  Which  enacts,  "  That,  in 
eaie  any  action  of  deht  or  action 
QpoD  aasnmpsit  shall  he  commenced 
tod  proeecuted  in  any  of  his  Ma- 
jesty's courts  of  record  at  Westmin- 
Iter,  and  the  defendant  or  defend- 
aoti^  at  the  time  of  such  action 
brought,  shall  live  or  reside  in  the 
ooonty  of  Middlesex,  and  he  liahle 
to  be  summoned   to   the   county 
court,  and  the  jury  upon  the  trial 
of  such  cause  shaU  find  the  da- 
mages for  the  plaintiff  under  the 


value  of  40«.,  unless  the  judge  shall 
in  open  court  certify  on  the  hack 
of  the  record  that  the  freehold  or 
title  to  the  plaintiff's  land  princi* 
pally  came  in  question,  or  that  an 
act  of  bankruptcy  principally  came 
in  question,  at  such  trial,  then  and 
in  such  case  no  costs  shall  be  award- 
ed to  the  plaintiff  in  such  action, 
but  the  defendant  or  defendants 
shall  be  entitled  to  and  recover 
double  costs  of  suit." 


n  IN  THB  COHHON  PLBA8, 

1840.  TiNDAL,  C.  J. — The  cases  to  wliich  my  Brother  Erskine 

FoBBBi       '"^  referred  seem  to  he  concluriTe. 
Itnmondo.  Rule  absolute  (47). 

the  court  in  the  following  term  to 
enter  b  niggeitioD  on  the  roll  for 
the  purpoae  of  obtaining  eoata  un- 
der a  court  of  requests  act,  al- 
though no  application  was  made  to 
the  sheriff  for  a  certificate  to  stay 
the  judgment  and  execution,  under 
the  3& 4  Will.  4,  c.  42,  B.  18. 


(47)  And  see  Johnson  v.  Beale, 
5  M.  &  Welsby,  276  (nom.  Johnson 
V.  Veal,  7  Dowl.  487),  where  it  was 
held,  that,  where  a  cause  is  tried 
before  the  sheriff  under  a  writ  of 
trial,  and  a  verdict  obtained,  and 
judgment  is  signed  thereon  in  va- 
cation, the  defendant  may  ^iply  to 


yov.  25M. 
"A.  A.  of  No. 
31,  Takenhoiue 
Ysrd,  Lothbu- 
Tj,  in  tbe  dty 
ofLoDdon,  clerk 
to  C.  K.  oT  the 

ii  ■  lufflcient 
description  of 
the  deponent  in 
an  affldaviL 
Where  a  de- 


CooPEB  and  Others  v.  Fodlkes. 

A  RULE  nisi  was  obtained  by  Bompag,  Serjeant,  on  a 
former  d&j  in  this  term,  to  set  aside  a  rule  for  a  distiingaa 
to  compel  tbe  appearance  of  the  defendant  to  the  writ  of 
smnmons  issued  in  this  cause,  on  the  gronnd  that  such 
mle  had  been  obtained  in  fraud  of  the  court. — The  rule 
was  drawn  up  on  reading  the  mle  for  the  distringas,  and 
two  affidavits — the  one  sworn  by  Mary  Ann  Foulkes  (the 
wife  of  the  defendant)  and  two  other  persona — the  other 
by  one  Augostus  Akerman,  who  described  himself  as  of 
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ChmmeU^  Serjeant^  took  a  preliminary  objection  to  the         1840. 
affidavit  of  Akerman — tliat  it  stated  the  deponent  to  be 
derk  to  Mr.  Knight^  but  gave  no  addition  or  description 
of  the  ^employer . 

TiNDAL^  C.  J. — I  think  the  deponent^s  description  of 
himself  is  sufficient.  He  states  his  place  of  residence^  and 
that  he  is  clerk  to  Mr.  Knight  of  the  same  place.  It  was 
not  necessary  that  he  should  state  also  the  profession  of 
the  gentleman  whose  clerk  he  is. 

Channett  then  submitted  that  the  object  of  the  motion 
being  to  set  aside  a  rule  of  courts  it  was  incimibent  on  the 
party  to  be  properly  prepared;  that  the  affidavits  the  de- 
fendant had  presented  to  the  court  were  defective^  inas- 
much as  they  did  not  disclose  the  grounds  upon  which  the 
distringas  was  granted ;  and  that  the  statement  that  the 
clerk  who  called  to  serve  the  process  was  informed  that  the 
defendant  was  then  abroad^  was  perfectly  consistent  with 
his  being  at  home  and  denied  when  the  calls  were  made 
upon  which  the  distringas  was  granted^  and  which  must 
have  taken  place  at  a  much  later  period,  seeing  that  the 
distringas  did  not  issue  until  the  8th  June. 

Bompas,  Serjeant,  in  support  of  his  rule. — It  clearly  was 
a  fraud  upon  the  court  to  take  a  distringas  to  compel  the 
appearance  of  one  who  was  known  to  be  abroad  at  the 
time.  I'Hndal,  C.  J. — ^We  must  assume  that  sufficient  was 
laid  before  the  court  at  the  time  to  warrant  the  issuing  of  a 
distringas.  I  never  knew  an  application  of  this  sort  made 
without  bringing  fully  before  the  court  the  affidavit  upon 
which  the  rule  for  a  distringas  was  granted.  Why  are  we 
to  assimie  that  the  man  was  abroad  ?]  The  present  rule 
refers  to  the  former;  the  plaintiffs  might  have  produced 
the  affidavit  upon  which  it  was  obtained,  and  no  doubt 
would  have  done  so  if  it  would  have  helped  them.    [Tindal, 
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C.  J. — ^You  might  at  least  have  been  prepared  vitb  a  pott- 
tioe  affidavit  that  the  defendant  was  residing  at  Boulogne 
at  the  period  in  question.]  It  is  distinctly  sworn  that  the 
clerk  who  called  to  serve  the  snntmonB  was  informed  that 
the  defendant  was  oot  of  the  conntry:  and  this  is  not 
denied, 

TiNDAL,  C.  J. — We  must  give  credence  to  the  act  of  the 
court,  and  assume  that,  when  the  apphcation  for  a  distringas 
was  made,  sufficient  appeared  to  warrant  its  issuing.  It  is 
now  contended,  without  bringing  to  our  view  the  materials 
upon  which  the  distringas  was  obtained,  that  an  imposition 
was  practised  upon  the  court,  and  that  it  ought  not  to 
have  been  granted.  Had  our  attention  been  called  to  the 
nature  of  the  affidavits  when  this  rule  was  moved,  it  would 
certainly  have  been  refused. 

The  rest  of  the  Court  concurring — 

Rule  discharged,  with  costs. 


Davies  V,  JxNNEB,  Clerk. 


s 
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1940. 
Obdye  v.  Bishop  and  Another.  WedmeMdoff^ 

Nov.  26th. 

TOBKS,  Serjeant^  on  a  former  day  in  this  term^  ob-  A  rale  to  set 

tained  a  role  calling  on  the  plaintiff  to  shew  cause  why  of  a  writ  ^r'^ 

"  the  copy  of  the  writ  of  summons*'  served  on  the  defend-  ««"mon«  »"»- 

*  "^  gatory :  the  mo- 

aat  Bishop  in  this  cause  should  not  be  set  aside  for  ir-  tion  should  be 

.  to  set  aside  the 

I'^ulanty.  senriee-^or  the 

eopjftmdatrvice. 

The  SoUcaor- General  now  shewed  cause. — To  move  to 
set  aside  a  '^  copy''  is  idle.  In  Crow  y.  Field,  8  Dowl.  231^ 
it  was  held,  that,  where  there  is  an  irregularity  in  the 
copy  of  a  writ  of  summons  served,  the  motion  should  be  to 
aet  aside  the  copy  and  service,  or  the  service,  and  not  to 
set  aside  the  copy  served.  [Tindal,  C.  J. — The  like  was 
Iield  by  the  court  of  Exchequer  in  the  case  of  Hall  v.  Re- 
iaigton,  5  M.  &  Welsby,  605,  and  by  this  court  more  re- 
cently in  the  case  of  Truslove  v.  WkUechurch,  1  Scott,  N.R. 
415,  8  Dowl.  837,  1  Man.  &  Gr.  426]. 

Storks  admitted  that  he  was  out  of  court. 

Per  Curiam. — The  motion  is  clearly  ill  conceived.  An 
Application  to  set  aside  a  copy  of  a  writ  of  summons,  is 
perfectly  unintelligible. 

Rule  discharged,  with  costs. 


AsHMORE  V.  Rypley.  Wednesday, 

LNov.  25th. 
UDLOW,  Serjeant,  moved  for  a  rule  nisi  for  an  at-  A  rale  nisi  for 

^Achment  against  an  attorney  for  non-delivery  of  his  bill  against  an  at- 
of  costs  pursuant  to  a  judge's  order,  upon  the  usual  affi-  ddiwy*!)^^^ 
4irit,  and  that  cause  might  be  shewn  at  Chambers.  of  cosu  pursu- 

ant  to  a  judge's 
order,  cannot 
^  gnmted  on  the  last  day  of  term.     Nor  will  the  court  grant  the  rale  to  shew  cause  at  Cham- 
bcrii  teeing  that  the  attachment  can  only  issue  by  the  order  of  the  court. 
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1840.  TiNDAL^  C.  J. — ^A  mle  nisi  for  an  attachment  cannot  be 

'  granted  on  the  last  day  of  term :  nor  can  canse  be  shewn 

ASHMOBS 

at  Chambers,  inasmuch  as  an  attachment  can  only  issue  by 
order  of  the  court. 

Ludlow  took  nothing. 


Rtplst. 


Wedmetdmi^  WoOD  V,  MoREWOOD. 

X  HIS  was  an  action  of  trespass  brought  by  the  plaintiff 


^e  MwS^to    against  the  defendant  for  taking  firom  under  the  plaintiff's 


inspcctandtake  jun^  ^q^I  which  the  plaintiff  claimed  to  be  entitled  to.    At 

acopyoiaoeed  '- 

in  the  bands  of  the  trial  before  'Hndal,  C.  J.,  at  the  last  Assizes  at  Derby,  a 
for  the  parpoM  verdict  was  found  for  the  plaintiff:  and  on  a  former  day  in 


of  «aWinghiin  ^y^  ^^^^^^  ^j^^  SoHcUoT- General,  on  the  part  of  the  defend- 


to  shew 

against  a  rale     ^it,  obtained  a  rulc  nisi  for  a  new  trial,  on  the  ground 

for  a  new  triaL  . 

that  the  title  set  up  by  the  plaintiff  came  upon  him  by  sur- 
prize, and  that,  since  the  trial,  he  had  discovered  a  deed  of 
settlement  by  Sir  John  Zouch  (the  party  under  whom  both 
plaintiff  and  defendant  deriyed  title),  bearing  date  in  the 
30th  year  of  the  reign  of  Elizabeth,  which  would  afford  a 
complete  answer  to  the  plaintiff's  claim. 

M.  D.  JTtff,  on  the  part  of  the  plaintiff,  moved  for  a  rule 
calling  on  the  defendantto  shew  cause  why  he  should  not 
be  permitted  to  inspect  and  take  a  copy  of  the  deed  above 
mentioned,  in  order  to  enable  him  conveniently  to  shew 
cause  against  that  rule.  [Tlndaly  C.  J. — Have  you  any 
authority  for  such  an  application?]  There  is  no  decided 
case  upon  the  subject;  but,  upon  general  principles,  the 
inspection  ought  to  be  allowed. 

TiNDAL,  C.  J. — I  know  of  no  general  principle  to  war- 
rant that  which  is  now  asked.  The  plaintiff's  counsel  will 
have  an  opportunity  of  looking  at  the  deed  when  the  rule 
for  a  new  trial  comes  on  for  argument:  and  then  the 
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court  wiU,  if  it  be  neoeasary,  give  them  an  opportunity  of 
considering  its  effect. 

^  Wood 

The  rest  of  the  Court  concurring —  Morewood. 

Rule  refused  (49). 

The  SoKcUor-General  consented  that  copies  of  the  deed 
should  be  furnished  to  the  plaintiff's  counsel  before  the  ar- 
gument. 

(49)  See  Hewitt  ▼.  FSgott,  5  M.  &  P.  252,  7  Bing.  400,  1  Dowl.  219. 


Priestley  v.  Foulds.  Friday, 

TNov,  ISth. 
HIS  was  an  action  of  assumpsit  for  money  had  and  Under  an  in- 

*>eoeived  &;c.  brought  by  the  plaintiff^  the  clerk  to  the  un-  ii^^Geo\ 

a  portion  of  a 
certain  drain 
the  Fleet  Drain,  utuate  in  tlie  township  of  Whitley  in  the  parish  of  Snaith,  in  the  county 
York,  and  forming  the  boundary  line  between  that  township  and  the  township  of  Egbrough, 

from  time  to  time  cleansed  and  repaired  by  the  inhabitants  of  Whitley. 
By  the  1  Gea  4,  c.  xxzix,  the  undertakers  of  the  Aire  and  Calder  Navigation  were  enabled  to 
a  naTigable  canal  from  Knottingley  to  Goole,  through  the  townships  above  mentioned. 
le  1st  aection  of  the  act  enabled  the  undertakers,  amongst  other  things,  to  make  proper  and 
^iCMivenient  draint  on  the  fide  or  sides  of  the  canal,  as  a  tubstitute  for  the  Fleet  Drain,  a  portion 
^>C  which  was  intended  to  be  used  as  part  of  the  line  of  the  canal,  and  to  enter  upon  the  lands  of 
^*iy  person  or  persons  for  the  purpose  of  making  and  maintaining  the  canal  and  works.     By 
^«>  is,  the  landa  purchased,  taken,  or  used  by  virtue  of  the  powers  of  the  act,  together  with  the 
^«aal,  drains,  and  other  works  thereby  authorized  to  be  made,  &c.,  were  vested  in  the  under- 
^^en.     By  s.  85,  they  were  required^  at  their  own  costs,  to  make  or  cause  to  be  made  a  drain  on 
^mtk  tide  ef  and  parallel  with  the  canal,  in  lieu  of  that  part  of  the  Fleet  Drain  which  would  he 
ee  detirvfed,  at  least  twelve  inches  deeper  than  the  existing  drain.     By  s.  86,  they  were  re- 
^nired,  at  their  ewn  costs,  to  wtake  or  cause  to  be  made  such  arches,  tunnels,  culverts,  draint,  &c., 
^snch  depth,  breadth,  and  dimensions  as  should  be  sufficient  at  all  times  to  convey  the  water 
tiear  from  the  lands  atyoining  or  lying  near  to  the  said  canal,  without  obstructing  or  impound- 
ing the  same;  and  likewise  to  make  or  cause  to  be  made  such  back-drain  or  drains  as  might  be 
nmssaiy  and  sufficient  to  carry  away  any  water  which  might  ooze  or  pass  through  any  of  the 
Waks  of  the  aaid  canal  to  the  prejudice  of  any  of  the  lands  contiguous ;  and  all  tuch  arches, 
tomiels,  culTerts,  draiiu,  back-drains,  &c.,  were  to  be  from  time  to  time  supported,  maintained, 
dcansed,  soonred,  and  kept  in  good  and  sufficient  repair  by  the  said  undertakers :  and  a  sum- 
mary remedy  was  given  to  the  owners  or  occupiers  of  lands  adjoining,  in  case  of  non-repair  of 
the  drainfl  by  the  undertakers  after  twenty  days'  notice. 

The  new  drain  on  the  North  side  of  the  canal  (which  was  substituted  for  that  portion  of  the 
old  Fleet  Drein  that  separated  the  townships  of  Whitley  and  Egbrough,  and  was  formerly 
rVffTif^  at  the  sole  expense  of  Whitley,)  was  situate  in  the  township  of  Egbrough,  which  latter 
township  never  was  at  any  charge  for  drainage: — 

Held,  that  the  undertakers  were  bound  to  cleanse  as  well  the  drains  mentioned  in  s.  85  as 
those  mentioned  in  s.  86;  and  that  the  summary  remedy  given  by  the  latter  section  was  pro- 
perly en&rced  against  them  for  a  default 
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FOULDS. 


12  Geo.  8, 
c.  xxxviii. 


dertakers  of  the  Aire  and  Calder  Navigation.     Plea,  non 
assumpsit. 

By  a  judge's  order  made  under  the  statute,  it  was  or- 
dered that  the  facts  should  be  stated  in  a  special  case  for 
the  opinion  of  the  court,  and  that  judgment  should  be 
entered  for  plaintiff  or  defendant  by  confession  or  nolle 
prosequi,  as  the  court  should  think  fit : — 

The  Fleet  Drain  hereinafter  particularly  referred  to,  was 
an  antient  drain  commencing  on  Rnottingley  common 
lands  and  terminating  in  the  riyer  Went,  in  the  county 
of  York.  Its  course  or  direction,  prior  to  the  making 
of  the  cut  or  canal  from  Knottingley  to  Groole,  herein- 
after also  more  particularly  mentioned,  is  shewn  in  the 
annexed  plan  (which  is  to  be  considered  as  part  of  this 
case)  by  the  small  irregular  black  line  through  the  several 
townships  between  Knottingley  and  PoUington,  both  in- 
clusive, and  by  the  green  line  from  the  extremity  of  the 
last-mentioned  township  to  the  river  Went.  It  received 
the  drainage  water  of  the  greater  portion  of  nine  town- 
ships situate  in  the 'line  thereof,  and  was  in  length  about 
eight  or  nine  miles.  The  lands  through  which  the  drain 
passed  were  formerly  commons  and  waste  grounds,  but 
were  all  inclosed  a  great  many  years  ago,  and  long  pre- 
vious to  the  making  of  the  Knottingley  and  Groole  Canal 
hereinafter  mentioned. 

By  the  l2  Geo.  3,  c.  xxxviii,  intituled  "  An  act  for  di- 
viding and  inclosing  the  open  commons,  arable  fields,  and 
the  common  meadows,  pasture  grounds,  commons,  and 
waste  grounds  within  the  townships  of  PoUington,  Bain, 
Whitiey,  and  Whitley  Thorpe,  Great  Heck,  and  Idttie 
Heck,  in  the  parishes  of  Snaith  and  Kellington,  in  the 
county  of  York — after  directing  the  commissioners  there- 
in named  to  set  out,  make,  and  widen  all  fences,  ditches, 
drains,  water-sewers,  doughs,  bridges,  and  other  requisites, 
as  well  in,  over,  or  upon  the  lands  and  grounds  inclosed 
and  to  be  inclosed  in  the  said  several  townships  (which  in- 
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eluded  the  said  Fleet  Drain  so  far  as  the  said  townships  ex-         1840. 
tended,  and  the  portion  of  such  fleet  Drain  now  in  dispute)     phiestley 
— it  was  enacted  that  all  such  public  drains,  water-sewers.  f- 

^  FOULDS. 

doughs,  and  bridges,  when  so  set  out,  made,  and  widened 
M  aforesaid,  should  firom  time  to  time  be  cleansed,  re- 
paired, and  kept  in  repair  by  the  inhabitants  of  the  re- 
spective townships  within  which  they  were  situate,  in  such 
manner,  and  the  expenses  thereof  were  to  be  raised  and 
assessed  in  the  same  way,  as  any  other  public  or  parochial 
rates  or  taxes  were  by  law  provided  to  be  assessed,  raised, 
and  levied;  and  that  the  constable  within  each  of  the  said 
townships  for  the  time  being  should  for  ever  thereafter 
eaoae  the  said  public  drains,  watercourses,  doughs,  and 
Inidges  to  be  cleansed  and  put  in  sufficient  repair  twice  in 
eveiy  year,  tovrit,  on  or  before  the  10th  June  and  the  29th 
September  in  every  year:  and  it  was  provided  that  the  same 
ways  and  means,  by  presentment,  indictment,  or  other- 
viae,  might  be  taken  for  compelling  the  said  public  drains, 
ntercourses,  doughs,  and  bridges  to  be   cleansed  and 
1^  in  repair,  as  if  that  act  had  not  passed. 

The  commissioners  named  in  the  act  carried  into  execu- 
tioa  the  directions  therein  contained,  as  regarded  the  Fleet 
uid  other  drains,  and  that  part  of  the  Fleet  Drain  which 
extends  firom  the  letter  O.  to  the  letter  H.,  as  shewn  on  the 
plan,  they  by  their  award  declared  to  be  in  the  townships 
rf Whitley  and  Whitley  Thorpe;    and,  according  to  the 
provisions  of  the  same  statute,  such  part  of  the  Fleet  Drain 
VIS  until  the  making  of  the  Knottingley  and  Goole  Canal 
lonired  and  deansed  by  the  townships  of  Whitley  and 
^Hiitley  Thorpe,  by  means  of  a  rate  levied  on  such  town- 
ih^.    The,  Fleet  Drain  was  the  boundary  between  Beal 
lod  Cridling  Stubbs,  Whitley  and  Kellington  and  Eg- 
brough,  but  ran  through  the  townships  of  Heck  and  Fol- 
liagton.     The  Fleet  Drain  was  always  cleansed  and  re- 
paired in  the  following  manner — by  the  township  of  Beal 
against  or  opposite  to  Cridling  Stubbs ;  by  the  township 
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of  Whitley  against  or  opposite  to  the  townships  of  Kelling- 
ton  and  Egbrough;  and  by  the  respective  townships  of 
Heck  and  Pollington  so  far  as  the  same  ran  through  these 
townships ;  so  that  the  townships  of  Cridling  Stubbs,  Kel- 
lington,  and  Egbrough,  never  had  any  part  of  the  Fleet 
Drain  to  cleanse  out.  Floods  sometimes  occurred  in  the 
river  Went,  when  the  water  backed  up  the  course  of  the 
Fleet  Drain  to  about  a  certain  bridge  in  Pollington  called 
Barker^s  Bridge. 

An  act  of  parliament  passed  in  the  1  Geo.  4,  (c.  xxxix), 
intituled  "  An  act  to  enable  the  undertakers  of  the  navi- 
gation of  the  rivers  Aire  and  Calder,  in  the  West  Riding  of 
the  county  of  York,  to  make  a  navigable  cut  or  canal  from 
and  out  of  the  said  navigation  at  Knottingley,  to  commu- 
nicate with  the  river  Ouze,  near  Goole,  with  two  collateral 
branches,  all  in  the  said  Riding ,-  and  to  amend  the  acts 
relating  to  the  said  navigation.^' 

By  the  1st  section,  it  was  enacted  that  it  should  be  law- 
ful for  the  said  undertakers  to  make,  complete,  and  main- 
tain a  cut  or  canal  from  and  out  of  a  certain  other  cut  in 
the  township  of  Knottingley,  in  and  through  the  several 
townships  and  places  in  such  act  mentioned,  to  join  and 
communicate  with  the  river  Ouze  at  or  near  the  outfall  of 
the  Dutch  River,  in  the  township  of  Goole;  and  also  to 
make  and  maintain  the  other  cuts  and  branches  in  the 
said  act  mentioned ;  and  to  make  such  trenches  or  passages 
for  water  in,  upon,  or  through  the  lands  or  grounds  ad- 
joining to  the  said  proposed  canal  and  cuts,  as  the  said 
undertakers  should  think  fit ;  and  to  make  proper  and  con- 
venient soke-drams  or  passages  for  water  on  the  side  or  sides 
of  the  said  first-mentioned  cut  or  canal  from  or  near  to 
Sttdfbs  Lane,  in  the  township  of  Knottingky  aforesaid,  to 
a  certain  place  near  to  New  Bridge,  with  a  proper  sluice  or 
tide-gate  to  the  same,  as  a  substitute  for  the  then  present 
drain  or  dyke  called  the  Fleet  Drain,  which,  from  Stubbs 
Lane  ^foresaid  to  a  certain  place  at  the  ewtremity  of  the 
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township  of  PoUington  aforesaid,  was  intended  to  be  used  as         1840. 
pari  of  the  line  of  the  saidfirst-mentioned  cnt  or  canal ;  and,     pr,b^  ley 
for  the  purposes  aforesaid,  or  any  of  them,  to  enter  into  9. 

FOULDS* 

and  upon  the  lands  and  grounds  of  any  person  or  persons 
whomsoever  and  whatsoever,  and  to  set  out  and  ascertain 
such  parts  thereof  as  they  should  think  necessary  and 
proper  for  making  the  said  proposed  canal  and  the  cuts  or 
branches  and  drains,  feeders,  bridges,  aqueducts,  towing- 
paths,  basons,  docks,  wharfs,  warehouses,  and  all  such  other 
works,  matters,  and  conveniences,  as  they  should  think 
proper  and  necessary  for  effecting,  preserving,  completing, 
maintaining,  and  using  the  said  canal  and  cuts  or  branches 
and  other  works ;  and  also  to  bore,  dig,  cut,  trench,  sow, 
excavate,  get,  take,  or  remove,  carry  away,  and  lay  earth, 
clay,  stone,  soU,  rubbish,  timber  and  other  trees,  beds  of 
gravel  or  sand,  or  any  other  matters  or  things  which  might 
be  dug  or  got  in  making  the  said  canal  and  cuts  or 
branches,  drains,  feeders,  aqueducts,  or  other  works,  out  of 
or  upon  the  lands  and  grounds  of  any  person  or  per- 
sons adjoining  or  lying  contiguous  thereto,  and  which 
might  be  proper,  requisite,  or  necessary  for  making,  car- 
rying on,  continuing,  maintaining,  or  repairing  the  said 
canal,  cuts,  or  branches,  drains,  and  other  works,  or 
which  might  hinder,  prevent,  or  obstruct  the  making, 
using,  or  completing,  extending,  or  maintaining  such 
feeders,  trenches,  tunnels,  passages,  aqueducts,  and  wa- 
tercourses as  should  be  necessary  and  proper  to  con- 
vey water  to  and  from  the  said  canal  and  cuts  or 
branches,  according  to  the  true  intent  and  meaning  of 
the  said  act,  and  to  make,  build,  erect,  and  set  up  in  or 
upon  the  said  canal  and  cuts  or  branches  and  drains,  or 
either  of  them,  or  upon  the  lands  adjoining  the  same  re- 
spectively, such  and  so  many  bridges  and  aqueducts,  and 
such  and  so  many  piers,  arches,  tunnels,  sluices,  flood- 
gates, stop-gates,  weirs,  pens  for  water,  water-tanks,  drains, 
&c.,  as  and  where  the  said  undertakers  should  think  ne- 
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cessarj  and  convenient;  and  also  from  time  to  time  to 
alter^  repair^  and  amend  or  discontinue  the  same;  and 
also  to  make,  maintain^  repair^  and  alter  any  fences  or 
passages  over,  under,  or  through  the  said  canal  and  cuts 
or  branches,  drains,  and  other  works,  or  the  tunnels  &c. 
respectively  which  should  conmiunicate  therewith;  and 
also  to  make  such  roads  and  ways,  culverts  and  bridges, 
as  the  said  undertakers  should  think  necessary  and  expe- 
dient for  the  use  and  occupation  of  the  owners  or  occu- 
piers of  any  such  lands  and  grounds  as  should  be  cut 
through,  separated,  or  divided,  or  otherwise  affected  by,  or 
the  use  or  occupation  of  which  should  be  obstructed  or 
rendered  inconvenient  in  consequence  of,  the  making  the 
said  canal  and  cuts  or  branches  and  drains,  or  any  of 
them;  and  to  construct,  erect,  make,  and  do  all  other 
matters  and  things  which  they  should  think  convenient 
and  necessary  for  making,  effecting,  preserving,  improv- 
ing,  completing,  and  using  the  said  canal,  cuts  or  branches, 
and  drains  and  other  works,  in  pursuance  of  and  according 
to  the  true  intent  and  meaning  of  the  said  act ;  they  the 
said  undertakers  doing  as  little  damage  as  might  be  in  the 
execution  of  the  several  powers  to  them  thereby  granted, 
and  making  satisfaction  in  manner  therein  mentioned  to 
persons  interested  in  lands,  messuages,  buildings,  tene- 
ments and  hereditaments,  waters,  watercourses,  brooks, 
and  streams  respectively  which  should  be  taken  and  re- 
moved, diverted,  or  prejudiced,  for  all  the  damages  to 
be  by  them  sustained  in  or  by  the  execution  of  all  or 
any  of  the  powers  of  the  said  act;  subject  nevertheless 
to  such  provisions  and  restrictions  as  were  therein  con- 
tained. 

By  section  3,  it  was  enacted  that  the  lands  or  grounds  and 
hereditaments  to  be  taken  and  used  for  the  said  canal, 
cuts,  soke  and  other  drains,  and  the  towing-paths  and 
banks  thereof,  and  the  ditches  and  fences  for  separating 
such  towing-paths  and  banks  £rom  the  adjoining  land. 


MICHAELMAS   TEEM^  4  YICTOBUB.  211 

should  not  exceed  sixly  yards  in  breadth,  except  in  the  1840. 

cases  therein  particularly  mentioned.  ^j**''     ^ 

By  section  S2,  it  was  enacted  that  all  and  every  the  lands,  *• 
grounds,  and  hereditaments  to  be  purchased,  taken,  or 

_  sr  —^  f  Section  82. 

used  by  virtue  of  the  powers  of  the  said  act  for  the  pur- 
poses thereof,  together  with  the  canal,  cuts,  drains,  and 
other  works  thereby  authorized  to  be  made,  and  all  and 
every  the  messuages  &c.  which  should  be  erected  or  built 
or  provided  under  the  powers  of  the  said  act,  and  all  the 
rates,  toUs,  and  duties  by  that  act  granted,  should  be  and 
stand  vested  in  the  same  trustees,  their  heirs  and  assigns^ 
in  the  same  manner,  with  the  like  indemnification,  and 
upon  the  same  trusts,  and  for  the  like  purposes,  and  the 
profits  and  advantages  to  arise  under  the  said  act  should 
be  applicable  to  such  and  the  same  uses  and  purposes,  as 
the  property  of  the  said  undertakers  in  the  navigation  of 
the  said  rivers  Aire  and  Calder,  and  the  canals  and  other 
works  authorized  to  be  made  by  the  said  therein  recited 
acts,  were  or  stood  vested  in  and  were  applicable  to. 

By  the  73rd  section,  it  was  enacted  that  the  said  under-  Section  73. 
takers  should,  at  their  own  costs,  make,  erect,  or  set  up 
and  complete,  and  from  time  to  time  maintain  and  sup- 
port, a  good  and  sufficient  bridge  or  bridges,  arch  or 
arches,  or  passage  or  passages  across  the  canal,  cuts,  or 
branches,  and  drains  and  watercourses  thereby  authorized 
or  intended  to  be  made,  in  all  places  where  the  same 
should  cross  any  carriage  road,  or  horse  road,  or  footway, 
either  public  or  private,  for  the  use  of  the  public  or  of  the 
persons  entitled  to  use  such  roads  or  ways  respectively; 
and  should  also,  at  their  like  costs,  make,  erect,  and  set 
up,  and  from  time  to  time  maintain  and  support,  such  and 
so  many  other  convenient  roads,  bridges,  arches,  or  pas- 
sages, over  or  across  the  said  canal,  cuts,  or  branches,  and 
drains  or  watercourses,  in  such  places  and  in  such  manner 
as  the  justices  of  the  peace  should  from  time  to  time  judge 
necessary  and  appoint,  for  the  use  of  the  owners  and  occu- 
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piers  of  the  lands  and  grounds^  mills^  and  hereditaments 
adjoining  to  such  canal^  cuts^  or  branches^  drains  and 
other  works,  or  any  of  them  respectively. 

By  section  85,  it  was  enacted  that  the  said  undertakers 
should,  and  they  were  thereby  required,  at  their  own  costs, 
to  make  or  cause  to  be  made  a  drain  on  each  side  of  and  pa- 
raUel  with  the  said  canal,  from  Stubbs  Lane  in  the  township 
of  Knottingley  to  near  the  Eastern  extremity  of  the  township 
of  Pollington,  in  lieu  of  that  part  of  the  Fleet  Drain  which 
would  be  so  destroyed;  and,  at  the  last-mentioned  place,  the 
water  from  the  North  drain  should  be  passed  under  the 
canal  by  means  of  a  culvert,  and  conveyed,  together  with 
the  water  in  the  South  drain,  along  the  South  side  of  the 
canal,  by  a  sufficient  drain,  to  the  river  Dun,  at  or  near  to 
New  Bridge,  where  a  proper  sluice  or  tide-gate  should  be 
erected,  the  area  of  the  waterway  of  which  should  be  not 
less  than  fifty-four  square  feet :  provided  always,  that  the 
said  drains  at  their  commencement  at  Stubbs  Lane  afore- 
said should  be  at  least  twelve  inches  deeper  than  the  then 
present  drain  at  that  place. 

And  by  section  86,  it  was  further  enacted  that  the  said 
undertakers  should,  and  they  were  thereby  required,  at 
their  oum  costs,  to  make  or  cause  to  be  made  such  arches, 
tunnels,  culverts,  drains,  or  other  passages  over,  under,  by 
the  side  of,  or  into  the  said  canal,  and  the  trenches,  streams, 
and  watercourses  communicating  theretvith,  and  the  towing-^ 
paths  on  the  sides  thereof  respectively,  of  such  depth,  breadth, 
and  dimensions  as  should  be  sufficient  at  all  times  to  convey 
the  water  clear  from  the  lands  adjoining  or  lying  near  to  the 
said  canal,  without  obstructing  or  impounding  tJie  same;  and 
likewise  to  make  or  cause  to  be  made  such  back  drain  or 
drains  as  might  be  necessary  and  sufficient  to  carry  away 
any  water  which  might  ooze  or  pass  through  any  of  the 
banks  of  the  said  canal  to  the  prejudice  of  any  of  the 
lands  or  grounds  contiguous  or  near  thereto;  and  that 
all  such  arches,  tunnels,  coverts,  drains,  back  drains,  and 
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other  passages,  should  from  time  to  time  be  supported,  main*        1840. 
iained,  cleansed,  scoured-,  and  kept  in  good  and  sufficient  re-     p^j^^I^i^ 
pair,  by  the  said  undertakers:  and  if  at  any  time  after  ^' 

^         *       ^  ^  FOULDS. 

twenty  days'  notice  in  writing  should^  by  or  on  behalf  of 
any  owner  or  occupier  of  land  adjoining  or  lying  near  to 
the  said  canal,  be  given  to  the  said  undertakers  that  the 
said  arches,  tunnels,  culverts,  drains,  back  drains,  or  other 
passages,  or  any  of  them,  was  or  were  not  made,  cleansed, 
maintained,  and  repaired,  according  to  the  true  intent  and 
meaning  of  the  said  act,  it  should  be  lawful  for  any  per- 
son or  persons  to  apply  for  and  obtain  an  order  in  writing 
from  any  two  or  more  of  the  justices  of  the  peace  for 
the  West  Biding  of  the  county  of  York,  from  time  to 
time,  as  often  as  there  should  be  occasion  (and  the  said 
justices  were  thereby  authorized  and  impowered  at  their 
discretion  to  make  and  grant  such  order  as  aforesaid),  en- 
abling such  person  or  persons  to  cleanse  and  repair  such 
arches,  tunnels,  culverts,  drains,  back  drains,  or  other 
passages  accordingly ;  and  the  reasonable  expenses  thereof 
(to  be  ascertained  by  such  justices)  should  be  defrayed  by 
the  said  undertakers ;  and,  in  case  of  neglect  or  refusal  to 
satisfy  and  defray  such  expenses  for  the  space  of  ten  days 
after  demand  thereof  made  upon  the  said  undertakers,  such 
expenses  should  and  might  be  levied  and  recovered  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  said  under- 
takers, in  the  same  manner  as  any  other  costs  and  charges 
might  by  virtue  of  that  act  be  levied  and  recovered  from 
the  said  undertakers :  provided,  nevertheless,  that  nothing 
therein  contained  should  extend  to  enforce  or  authorize 
the  admitting  of  any  water  arising  from  floods  into  the 
said  canal,  which  might  injure  the  said  navigation. 

Under  the  authority  of  the  above  act,  the  undertakers  Canai  made, 
of  the  Aire  and  Calder  Navigation  made  a  cut  or  canal  from 
Knottingley  to  the  river  Ouze,  near  Goole,  and,  in  making 
it,  they  adopted  the  line  of  the  Fleet  Drain  as  nearly  as 
practicable ;  but,  from  the  irregular  line  of  the  drain,  and 
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the  comparatively  straight  course  of  the  canal^  it  followed 
that  the  canal  was  sometimes  formed  out  of  part  of  the 
Fleet  Drain,  and  also  frequently  crossed  it,  leaving  several 
disjointed  portions  thereof  on  each  side  of  the  canal.  This 
is  also  shewn  on  the  annexed  plan,  where  the  line  of  canal 
is  represented  by  a  dark  shaded  line. 

The  undertakers,  in  making  the  new  drains  on  each 
side  of  this  cut  or  canal,  in  lieu  of  the  Fleet  Drain,  made 
use  of  the  disjointed  portions  of  the  old  drain  where  they 
were  available,  and,  after  straightening  and  enlarging  them, 
connected  the  same  by  new  drains,  as  shewn  by  the  an- 
nexed plan,  so  as  to  form  two  distinct  lines  of  drainage 
throughout  the  whole  length  from  Stubbs  Lane  to  nearly 
the  Eastern  extremity  of  Pollington,  in  the  act  men- 
tioned. 

The  new  portions  of  the  drains  are  shewn  on  the 
plan  by  the  red  lines,  and  the  portions  used  of  the  old 
Fleet  Drain  are  dotted.  They  were  made  twelve  inches 
deeper  than  the  old  drain  at  their  commencement  at 
Stubbs  Lane.  Near  the  Eastern  extremity  of  Pollington, 
the  undertakers  made  a  culvert  under  the  canal,  for  pass- 
ing the  water  from  the  North  drain  into  the  South  drain, 
where  it  meets  the  antient  course  of  the  old  Fleet  Drain, 
(shewn  in  the  map  by  the  green  line) :  and  for  carrying 
the  combined  waters  of  the  two  drains  they  continued 
the  South  drain  from  the  same  point  of  the  Eastern 
extremity  of  PoUington  along  the  South  side  of  the  canal 
to  the  river  Dun,  near  New  Bridge. 

The  former  outfall  of  the  Fleet  Drain  into  the  river 
Went  (marked  on  the  plan  by  a  green  line)  is  still  open, 
and  part  of  the  water  continues  to  run  that  way. 

The  continuation  of  the  drainage  made  by  the  under- 
takers is  shewn  on  the  plan  by  the  blue  line  on  the  South 
side  of  the  canal :  and  the  last-mentioned  continuation  of 
drainage  (which  was  made  by  the  undertakers  in  1826), 
as  well  as  the  sluice  or  tide-gate  into  the  river  Dun,  have 
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always  since  the  year  1831  been  repaired  and  maintained        i840. 
by  the  undertakers^  and  no  other  persons  have  at  any      pj^J^JiJi^Y 
time  since  the  making  thereof  repaired  or  maintained  the  v. 

POULDS. 

same. 

All  these  works  were  completed  several  years  since. 

The  present  question  has  been  agitated  between  the 
company  and  the  land-owners  ever  since  the  making  of  the 
drains^  and  (with  the  exception  of  the  continuation  of  the 
drainage  on  the  South  side  of  the  canal^  and  the  sluice  or 
tide-gate^  which  have  been  repaired  and  maintained  by  the 
undertakers  as  above  mentioned)^  they  have  been  repaired 
by  no  one  until  the  present  proceedings. 

The  lands  between  the  old  portions  of  the  Fleet  Drain 
and  the  canal  have,  with  the  exception  of  a  strip  of  land 
belonging  to  Mr.  Morrett,  and  Ijring  on  the  South  side 
of  the  canal,  in  the  township  of  Egbrough,  and  coloured 
yellow  on  the  plan,  and  of  another  piece  coloured  green  on 
the  North  side  of  the  canal,  in  the  township  of  Heck, 
belonging  to  Sir  Samuel  Crompton,  Bart.,  been  purchased 
by  the  undertakers,  as  well  as  the  lands  now  constituting 
the  new  drains. 

The  undertakers  do  not  make  use  of  the  new  drains  for 
any  purpose  whatever  connected  with  the  canal ;  but  they 
or  their  tenants,  as  owners  or  occupiers  of  the  lands  so 
purchased  by  them  as  aforesaid,  together  with  the  other 
owners  or  occupiers  of  lands  on  the  sides  of  these  drains, 
have  the  benefit  of  the  drains  for  the  drainage  of  such 
lands  which  were  formerly  served  by  the  Fleet  Drain. 
There  is  no  apparent  back  water  from  the  canal  which 
enters  these  drains,  nor  does  there  appear  any  oozing  from 
the  banks  of  the  canal :  and  the  drains  are  ample  and  suf- 
ficient, when  properly  cleansed  and  scoured,  to  take  away 
all  the  water  from  the  adjoining  lands.  But,  should  there 
be  any  oozings  from  the  canal,  there  are  no  other  means  of 
taking  them  away  save  by  the  said  drains. 

J.  B.  S.  Morrett,  Esq.,  is  the  owner,  and  the  defendant 
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1840.        is  the  occupier  of  certain  lands  in  the  township  of  Eg- 
^     *     *      brough,  on  the  North  side  of  the  canal^  partly  bounded  by 
»•  portions  of  the  antient  course  of  the  Fleet  Drain,  but  more 

"""••'"•  by  a  portion  of  one  of  the  connecting  drains  made  by  the 
undertakers.  The  undertakers  have  not  purchased  the 
strip  of  land  belonging  to  Mr.  Morrett^s  estate  which  lies 
on  the  South  or  opposite  side  of  the  canal^  coloured  yellow 
on  the  plan^  nor  have  they  purchased  the  said  strip  of 
land  before  mentioned  belonging  to  the  said  Sir  S.  Cromp- 
ton,  between  the  drain  and  the  canal^  as  they  declined  to 
sell  them.  These  are  the  exceptions  referred  to  in  a  for- 
mer part  of  the  case.  There  are  other  owners  and  occu- 
piers of  land  in  the  same  township  similarly  situated  and 
bounded  as  those  of  Mr.  Morrett.  The  portion  of  land  in 
this  township  so  occupied  by  the  defendant  will  be  seen  at 
the  right-hand  comer  of  the  plan,  and  is  therein  described 
as  "  Mr.  Foulds's  farm.'' 

Prior  to  the  alterations  of  the  Fleet  Drain  under  the 
authority  of  the  above-mentioned  act,  and  the  formation  of 
the  two  lines  of  drainage  (one  on  the  Whitley,  the  other 
on  the  Egbrough  side  of  the  canal)  as  hereinbefore  de- 
scribed, both  Mr.  Morrett  and  his  tenant,  the  defendant, 
and  the  owners  and  occupiers  of  land  in  Egbrough  ad- 
joining the  Fleet  Drain,  had  such  lands  drained  by  the 
Fleet  Drain,  free  of  any  charge  to  them  or  any  of 
them  in  respect  of  that  drain ;  the  Fleet  Drain  being,  so 
far  as  the  same  bounded  the  township  of  Egbrough, 
cleansed  and  repaired  by  the  township  of  Whitley  solely. 

The  township  of  Whitley  refuses  to  cleanse  the  two 
drains  made  by  the  undertakers  in  lieu  of  the  old  Fleet 
Drain,  or  at  all  events  the  drain  on  the  Egbrough  side  of 
the  canal,  on  the  alleged  ground  that  it  is  a  new  and  addi- 
tional burthen  which  they  contend  the  above-mentioned  act 
does  not  impose  upon  them,  and  which  they  likewise  con- 
tend they  are  not  on  any  other  ground  subject  to,  because  the 
drain  on  that  side  of  the  canal,  so  far  as  it  consists  of  por- 
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tions  of  the  old  Fleet  Drain^  is  severed  by  the  canal  from         1840. 
the  remaining  lands  of  their  township  of  Whitley,  and  so     priestlb* 
far  as  it  consists  of  the  new  connecting  portions  of  drain^  v. 

are  wholly  out  of  their  township,  viz.  in  the  township  of 
Egbrough. 

On  the  30th  April,  1836,  the  defendant  caused  to  be  Notice  to 

cle&nse  the 

served  upon  the  undertakers  a  notice  to  cleanse  the  drain  drain, 
within  the  township  of  Egbrough,  pursuant  to  s.  86  of 
the  1  Geo.  4,  c.  xxxix. 

The  undertakers  declining  to  comply  with  this  requisi-  Order  of  jm- 
tion,  the  defendant  applied  to  two  justices  of  the  peace 
for  the  West  Biding  of  York  for  and  obtained  an  order 
to  cleanse  it  himself.     Having  obtained  this  order,  the  de-  Drain  cleansed 
fendant  proceeded  to  cleanse  the  whole  of  the  drain  lying    ^  *  ®"  *"^ 
North  of  the  canal  within  the  township  of  Egbrough,  in- 
cluding both  the  antient  portion  of  the  Fleet  Drain  and 
the  new  connecting  drains  made  by  the  undertakers,  at 
an  expense  of  23/.  9«.;  and,  on  the  27th  October,  1836,  Notice  of  appU- 
he  caused  the  undertakers  to  be  served  with  notice  of  wsaions!^* 
his  intention  to  apply  to  the  justices  in  petty  sessions, 
at  a  time  and  place  therein  mentioned,  to  ascertain  the 
reasonable  expenses  incurred  in   the   cleansing  of  the 
drain. 

The  undertakers  did  not  attend  the  meeting  of  justices 
according  to  this  notice,  or  oppose  the  making  of  the  fur- 
ther order  hereinafter  mentioned;  but  their  engineer  was 
present  to  watch  the  proceedings  on  their  behalf.  The  order  on  the 
justices,  on  the  application  of  the  defendant,  made  an  "|J^^®''*^e"  ^ 
order  upon  the  undertakers  for  the  payment  of  the  sum 
expended  by  the  defendant  in  so  cleansing  the  drain,  to- 
gether with  the  expenses  of  his  application. 

The  amounts  specified  in  such  last-mentioned  order  Distress, 
were  subsequently  levied  upon  the  undertakers  by  a  dis- 
tress warrant  obtained  by  or  on  behalf  of  the  defendant, 
together  with  the  costs  of  distress,  amounting  altogether  to 
26/.  lOs.    This  sum  was  paid  by  the  undertakers  to  the 
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1840. 


PmiESTLBT 

V. 

POCLD8. 


Question. 


defendant  under  protest,  and  this  action  was  commenced 
against  the  defendant  to  recover  it  back.  It  was  agreed 
that  all  questions  of  form,  both  as  to  the  action  and  the 
different  proceedings,  orders,  and  warrant  of  distress, 
should  be  waived  on  both  sides ;  and  that  the  foregoing 
jhcts  should  be  admitted,  and  a  case  made  between  the  par- 
ties under  the  3  &  4  Will.  4,  c.  42,  s.  25,  for  the  opinion 
of  the  court  upon  the  construction  of  the  1  Geo.  4,  c. 
xxxix,  to  any  part  of  which,  as  well  as  to  the  previous  acts  of 
10  &  11  Will.  3,  c.  19,  and  14  Qeo.  3,  c.  xcvi,  relating  to  the 
said  navigation,  as  well  as  the  before-mentioned  inclosure 
act  of  12  Geo.  3,  c.  xxxviii,  either  party  was  to  be  at  liberty 
to  refer  on  the  argument. 

The  question  for  the  opinion  of  the  court  was — ^whether 
the  undertakers  were  liable  to  pay  the  money  so  expended 
as  aforesaid,  or  any  part  thereof,  or  to  cleanse  or  scour  out 
such  parts  of  the  drain  as  are  referred  to  in  the  said  notice 
of  the  80th  April,  1836,  or  any  and  what  part  thereof. 


Wightman  {Aicherley,  Serjeant,  was  with  him),  for  the 
plaintiff. — No  liability  is  imposed  by  the  act  of  parliament 
tinder  which  the  Knottingley  and  Gt)ole  canal  was  con- 
structed, upon  the  undertakers  of  the  Aire  and  Calder 
Navigation  to  repair  the  drain  in  question.  Prior  to  the 
passing  of  that  act  the  surplus  waters  of  the  district  were 
carried  off  by  a  drain  called  the  Fleet  Drain  to  the  river 
Went.  It  being  contemplated,  that,  in  constructing  the 
canal,  the  undertakers  should  use  certain  portions  of  the 
bed  of  the  Fleet  Drain,  it  became  necessary  that  other 
provisions  should  be  made  for  draining  the  lands  adjoining: 
accordingly,  by  the  1st  section  of  the  act,  the  undertakers 
are  impowered  to  make  other  drains  in  substitution  of  the 
antient  Fleet  Drain.  In  the  absence  of  any  provision  to 
the  contrary,  the  liability  to  cleanse  the  substituted  drain 
would  attach  upon  those  who  were  before  bound  to  cleanse 
the  old  one.     By  s.  85,  the  undertakers  are  required  to 
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make  a  drain  on  each  side  of  and  parallel  with  the  canal 
from  Stubbs  Lane  in  the  township  of  Knottingley  to  near 
the  Eastern  extremity  of  the  township  of  Pollington,  in 
lien  of  that  part  of  the  Fleet  Drain  which  would  be  so  de- 
stroyed by  them ;  and  at  the  last-mentioned  place  to  erect 
a  cnlvert  for  conveying  the  water  from  the  North  drain 
under  the  canal  to  the  South  drain^  and  thence  to  the 
river  Dun.  That  clause  likewise  contains  no  provision  as 
to  the  cleansing  and  repairing  the  drains  thereby  required 
to  be  made^  though  probably  the  undertakers  would  be 
bound  to  repair  the  culver t^  that  being  necessary  to  prevent 
the  canal  presenting  an  impediment  to  the  drainage. 
Then  comes  the  86th  section,  which  requires  the  imder- 
takers  at  their  own  costs  to  make  or  cause  to  be  made 
such  arches,  tunnels,  culverts,  drains,  or  other  passages 
over,  under,  by  the  side  of,  or  into  the  said  canal,  and  the 
trenches,  streams,  and  watercourses  communicating  there* 
with,  and  the  towing-paths  on  the  sides  thereof  respect- 
ively, of  such  depth,  breadth,  and  dimensions  as  should 
be  sufficient  at  all  times  to  convey  the  water  clear  from 
the  lands  adjoining  or  lying  near  to  the  said  canal,  with- 
out obstructing  or  impounding  the  same ;  and  likewise  to 
make  or  cause  to  be  made  such  back  drain  or  drains  as 
might  be  necessary  and  sufficient  to  carry  away  any  water 
which  might  ooze  or  pass  through  any  of  the  banks  of  the 
said  canal  to  the  prejudice  of  any  of  the  lands  or  grounds 
contiguous  or  near  thereto ;  and  that  all  9uch  arches,  tun- 
nels, culverts,  drains,  back  drains,  and  other  passages, 
should  from  time  to  time  be  supported,  maintained, 
cleansed,  scoured,  and  kept  in  good  and  sufficient  repair 
by  the  said  undertakers.  This  clause  evidently  refers  only 
to  the  arches,  tunnels,  culverts,  drains,  &c.,  that  are  men- 
tioned in  it,  that  is,  drains  &c.  necessary  for  the  carrying 
off  any  water  that  might  ooze  or  leak  from  the  canal,  and 
not  to  the  drains  mentioned  in  the  85th  section.  Before 
the  passing  of  the  act,  the  Fleet  Drain  was  solely  cleansed 
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1840.         bjr  and  at  the  expense  of  the  inhabitants  of  the  townships 
-  lying  to  the  South  of  it :    and  there  is  nothing  in  the  act 

Priebtlet 

9,  to  relieve  those  parties  from  the  burthen  of  cleansing  the 

substituted  drain.  [Tlndal,  C.  J. — The  authority  to  make 
the  new  drains  is  an  authority  that  is  given  to  the  under- 
takers for  their  own  benefit  and  convenience:  and^  if 
there  be  nothing  in  the  act  to  impose  the  burthen  of 
cleansing  them  on  any  one  else^  the  words  are  large  enough 
to  charge  the  undertakers.]  The  parties  who  before  had 
the  benefit  of  the  old  drainage^  now  derive  increased  bene- 
fit from  the  substituted  drains :  these  drains  are  not  for 
the  convenience  of  the  undertakers :  and  it  does  not  ap- 
pear that  the  substituted  drains  impose  any  additional  dif- 
ficulty or  increased  charge.  [Tindal,  C.  J. — Suppose  the 
case  of  a  party  liable  to  the  repair  of  a  road  ratione  te- 
nurse,  and  a  new  road  to  be  by  act  of  parliament  au- 
thorized and  required  to  be  substituted  for  the  old  one — 
would  the  individual  who  was  before  bound  to  repair  the 
old  road  be  bound  to  repair  the  new  one  without  any  ex- 
press words  in  the  act  to  charge  him  ?]  There  is  nothing 
in  this  act  to  lead  to  the  inference  that  any  change  of 
liability  was  contemplated.  At  all  events^  if  the  under- 
takers be  liable  at  all^  it  cannot  be  m  the  mode  pointed 
out  in  s.  86^  but  only  by  mandamus^  or  by  an  action  on 
the  case. 

JV.  H.  Waisan,  for  the  defendant. — Upon  the  true  con- 
struction of  this  act^  the  undertakers  of  the  Aire  and  Cal- 
der  Navigation  were  bound  not  only  to  make  but  also  to 
cleanse  and  repair  the  drain  in  question.  Before  the  pass- 
ing of  the  act  the  Fleet  Drain  formed  the  boundary  be- 
tween the  townships  of  Whitley  and  Egbrough^  the  charge 
of  cleansing  it  falling  wholly  upon  the  former  township. 
The  substituted  drain  being  no  longer  the  boundary  line^ 
but  being  entirely  situate  in  Egbrough^  the  tendency  of 
the  ailment  on  the  part  of  the  plaintiff^  is^  to  cast  upon 
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Whitley  the  burthen  of  repairing  a  drain  no  part  of  which         1840. 
is  within  their  township,  and  that  without  any  express     J^^^^ 
words  to  impose  upon  it  such  a  liability.  In  putting  a  con-  «• 

struction  upon  this  act  of  parliament,  it  must  be  borne  in 
mind  that  it  is  a  private  act  passed  for  the  benefit  of  the 
undertakers,  and  is  consequently  to  be  construed  most 
strongly  against  them,  if  its  language  be  at  all  doubtful 
or  ambiguous.  In  The  King  v.  The  Inhabitants  of  Kent] 
13  East,  220,  the  Medway  Navigation  Company  being 
bound  under  a  local  act  (16  &  17  Car.  2,  c.  xi)  to  make  the 
river  navigable,  and  to  take  tolls;  and  ''to  amend  or  alter 
such  bridges  or  highways  as  might  hinder  the  passage  or 
navigation,  leaving  them  or  others  as  convenient  in  their 
room,'^  &c. ;  and  they  having  forty  years  ago  destroyed  a 
ford  across  the  river  in  the  common  highway,  by  deepen- 
ing its  bed,  and  built  a  bridge  over  the  same  place;  were 
held  bound  to  keep  such  bridge  in  repair,  as  under  a  con- 
tinuing condition  to  preserve  the  new  passage  in  lieu  of 
the  old  one,  which  they  destroyed  for  their  own  benefit. 
Lord  Ellenborough  there  says :  ''  The  statute  gives  power 
to  the  company  to  take  or  alter  the  "old  highway  for  their 
own  purposes,  upon  condition  of  leaving  another  passage 
as  convenient  in  its  room :  and,  if  they  do  not  perform 
the  condition,  they  are  not  entitled  to  do  the  act.  It  is 
a  continuing  condition :  and,  when  the  company  thought 
proper  for  their  own  benefit  to  alter  the  highway  in  the 
bed  of  the  river,  so  that  the  public  could  no  longer  have 
the  same  benefit  of  the  ford,  they  were  bound  to  give 
another  passage  over  the  bridge,  and  to  keep  it  for  the 
public.''  The  King  v.  The  Inhabitants  of  the  Parts  of 
Lindsey,  14  East,  317,  and  The  King  v.  Kerrison,  3  M.  & 
Sel.  526,  proceeded  upon  the  same  principle.  Here,  not 
only  are  the  undertakers  impowered  and  required  to  make 
these  drains,  and  authorized  to  enter  upon  the  lands  of 
others  for  the  purpose  of  cleansing  them,  but  the  soil 
of  them  is  by  the  32nd  section  of  the  act  vested  in  them : . 
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1840.         ai^d  the  words  in  the  86th  section  relating  to  the  cleans- 
p     "  ing  and  repairing  the  new  drains^  are  applicable  as  well 

9.  to  the  drains  mentioned  in  the  85th  as  to  those  in  the 

86th  section. 

Wightfnan  was  heard  in  reply. 

TiNDAL^  C.  J. — This  case  is  not  free  from  difficulty:  but^ 
upon  the  best  consideration  I  can  bring  to  it^  I  am  of 
opinion  that  it  falls  within  and  is  to  be  governed  by  the 
86th  section  of  the  1  Geo.  4^  c.  xxxix^  that  is^  that  the  un- 
dertakers of  the  Aire  and  Calder  Navigation  are  bound  to 
repair  the  parallel  drains  (coloured  red  in  the  plan)  made 
in  substitution  of  those  portions  of  the  old  Fleet  Drain  de« 
troyed  by  them^  and  therefore  that  the  remedy  provided  by 
that  section  in  case  of  their  failure  so  to  do  has  been  pro- 
perly applied.  The  1st  section  of  the  act  enables  the  un- 
dertakers to  make  the  drains  now  the  subject  of  dispute  in 
substitution  for  such  parts  of  the  then  present  drain  or 
dyke  called  the  Fleet  Drain  which  they  should  find  it  con- 
venient to  use  :  and  very  large  powers  are  given  to  them 
to  fJEudlitate  the  carrying  into  effect  the  purposes  of  the 
act — amongst  others^  power  to  enter  upon  the  lands  of 
strangers^  not  only  for  the  purpose  of  making  but  also  for 
cleansing  and  repairing  the  drains  and  other  works  so 
made.  The  85th  section  contains  a  more  specific  provision 
as  to  the  making  of  these  drains :  it  enacts  that  the  said 
undertakers  shall  and  they  are  thereby  required^  at  their 
own  costs  to  make  or  cause  to  be  made  a  drain  on  each 
side  of  and  parallel  with  the  said  canal^  from  Stubbs  Lane^ 
in  the  township  of  Knottingley,  to  near  the  Eastern  extre- 
mity of  the  township  of  Pollington^  in  lieu  of  that  part  of 
the  Fleet  Drain  which  would  be  destroyed  by  them  in  the 
formation  of  the  canal.  By  this  section  it  is  not  left  as 
mere  matter  of  power  and  authority,  but  the  undertakers 
are  compelled  to  make  these  drains.    Then  comes  the  86th 
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section^  whicli  further  enacts  that  the  said  undertakers        1840. 
shall^  and  they  are  thereby  required,  "  at  their  own  costs^     Pribstlet 
to  make  or  cause  to  be  made  such  arches,  tunnels,  cul-  ^' 

FOULDfU 

verts,  drains,  or  other  passages  over,  under,  by  the  side 
of,  or  into  the  said  canal  and  the  trenches,  streams,  and 
watercourses  communicating  therewith,  and  the  towing- 
paths  on  the  sides  thereof  respectively,  of  such  depth, 
breadth,  and  dimensions  as  should  be  sufficient  at  all 
times  to  convey  the  water  clear  from  the  lands  adjoining 
or  lying  near  to  the  canal,  without  obstructing  or  im- 
pounding the  same ;  and  likewise  to  make  or  cause  to  be 
made  such  back-drain  or  drains  as  might  be  necessary  and 
sufficient  to  carry  away  any  water  which  might  ooze  or 
pass  through  any  of  the  banks  of  the  said  canal  to  the 
prejudice  of  any  of  the  lands  or  grounds  contiguous  or 
near  thereto;  and  that  all  such  arches,  tunnels,  culverts, 
drains,  back-drains,  and  other  passages  should  from  time  to 
time  be  supported,  maintained,  cleansed,  scoured,  and  kept  in 
good  and  sufficient  repair  by  the  said  undertakers"  The 
question  is,  whether  these  general  words  in  the  86th  sec- 
tion refer  to  and  include  within  them  the  specific  works 
which,  by  s.  85,  the  undertakers  are  compelled  to  con- 
struct, so  as  to  impose  upon  them  the  burthen  of  keeping 
them  in  repair,  as  well  as  constructing  them.  In  the  first 
place,  it  is  to  be  observed  that  the  words  are  large 
enough:  so  that,  if  the  85th  and  86th  sections  had  formed 
but  one  clause,  the  language  of  the  86th  section,  which  I 
have  above  adverted  to,  would  comprehend  the  works  men- 
tioned in  the  85th  section.  And,  reasoning  from  the  facts 
of  the  case,  it  clearly  must  have  been  the  intention  of  the 
legislature  that  they  should  be  so  included.  Let  us  see  upon 
whom  lay  the  obligation  to  repair  and  cleanse  that  por- 
tion of  the  Fleet  Drain  now  in  dispute  prior  to  the  passing 
of  the  1  Geo.  4,  c.  xxxix,  and  whether  that  obligation  is  per- 
petuated by  that  act.  By  the  12  Geo.  3,  c.  xxxviii,  the 
public  drains,  &c.  in  the  district  comprised  by  the  act  are 
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1840.  required  to  be  cleansed  and  repaired  by  tbe  inhabitants  of 
the  respective  townships  within  which  they  are  situate;  and 
the  commissioners  named  in  the  act  by  their  award  de- 
clared that  part  of  the  Fleet  Drain  which  extends  from 
the  letter  O.  to  the  letter  H.^  as  shewn  on  the  plan^  to  be 
in  the  townships  of  Whitley  and  Whitley  Thorpe,  The 
case  states^  that^  according  to  the  provisions  of  the  statute^ 
such  part  of  the  Fleet  Drain  was^  until  the  making  of  the 
Knottingley  and  Groole  canal^  scoured  and  cleansed  by  the 
townships  of  Whitley  and  Whitley  Thorpe^  by  means  of  a 
rate  levied  on  such  townships.  The  case  goes  on  to  state, 
that  the  Fleet  Drain  was  the  boimdary  between  Beal  and 
Cridling  Stubbs,  Whitley  and  Kellington  and  Egbrough^ 
but  ran  through  the  townships  of  Heck  and  Pollington ; 
and  that  it  was  always  cleansed  and  repaired  in  the  follow- 
ing manner— by  the  township  of  Beal  against  or  opposite 
to  Cridling  Stubbs,  by  the  township  of  Whitley  against  or 
opposite  to  the  townships  of  Kellington  and  Egbrough, 
and  by  the  respective  townships  of  Heck  and  Pollington, 
80  £Bur  as  the  same  ran  through  these  townships — so  that 
the  townships  of  Cridling  Stubbs,  Kellington,  and  Eg- 
brough  never  had  any  part  of  the  Fleet  Drain  to  cleanse 
out.  But  that  portion  of  the  new  or  substituted  drain 
upon  which  this  question  arises  is  not  within  the  township 
of  Whitley,  but  in  that  of  Egbrough,  and  the  soil  is  by 
the  act  declared  to  be  the  private  property  of  the  canal 
proprietors.  The  inhabitants  of  Whitley  cannot  be  lia- 
ble to  cleanse  and  repair  a  drain  which  is  not  within  or 
adjoining  to  their  township ;  nor  is  any  original  liability 
imposed  upon  the  inhabitants  of  Egbrough.  Prima  fade, 
therefore,  the  liability  is  withdrawn  from  those  upon 
whom  it  formerly  rested,  and  it  is  not  imposed  upon  any 
one  else:  and  the  question  is  whether  the  legislature 
did  not  intend  that  it  should  fall  upon  the  canal  com- 
pany. Cases  have  been  cited  in  the  course  of  the  argument 
which  shew  the  opinions  entertained  by  the  courts  under 
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drcninstances  of  a  similar  nature.  The  King  v.  The  Inha-  1640. 
biianis  of  Kent,  13  East,  220,  seems  to  me  to  furnish  a 
key  to  the  intention  of  the  legislature  with  respect  to 
this  act.  The  Medway  Nayigation  Company  being  im- 
powered  under  a  local  act  (16  &  17  Car.  2,  c.  xi,)  to  make 
the  riyer  navigable,  and  to  take  tolls,  and  '*  to  amend  or 
alter  such  bridges  or  highways  as  might  hinder  the  pas- 
sage or  navigation,  leaving  them  or  others  as  convenient 
in  their  room,^'  &c.;  and  they  having  forty  years  ago  de« 
stroyed  a  ford  across  the  river  in  the  common  highway, 
by  deepening  its  bed,  and  built  a  bridge  over  the  same 
place,  were  held  to  be  bound  to  keep  such  bridge  in 
repair,  as  under  a  continuing  condition  to  preserve  the 
new  passage  in  lieu  of  the  old  one  which  they  destroyed 
for  their  own  benefit.  So,  here,  the  power  of  substitut- 
ing the  new  for  the  old  drains,  was  a  power  conferred 
upon  the  undertakers  of  the  Aire  and  Calder  Navigation 
for  their  own  benefit;  and  therefore  the  maxim  of  law 
will  apply,  *^  qui  sentit  commodum  sentire  debet  et  onus.'' 
I  am  of  opinion  that  our  judgment  must  be  for  the  de- 
fendant. 

BosANQUET,  J. — I  am  also  of  opinion,  that,  according 
to  the  true  construction  of  the  1  G^.  4,  c.  xxxix,  the 
undertakers  of  the  Aire  and  Calder  Navigation  are  bound 
to  cleanse  and  repair  the  drains  substituted  for  the  old 
Fleet  Drain ;  and  that  the  language  of  the  85th  and  86th 
sections,  taken  together,  is  sufficient  to  bring  the  case 
within  the  jurisdiction  of  the  magistrates,  and  to  justify 
the  order  that  gives  rise  to  this  action.  The  1st  section 
of  the  act  gives  the  undertakers  power  to  make  a  drain  or 
drains  in  substitution  of  the  then  existing  drain ;  and  the 
82nd  section  vests  in  them  the  soil  of  such  new  or  substi- 
tuted drains.  That  they  have  power  to  cleanse  these 
drains  is  clear :  the  question  is  whether  or  not  they  are 
bofimd  to  do  so.    1?he  act  impowers  them  for  their  conve- 

q2 
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1840.        nience  to  destroy  the  old  drain^  and  they  have  done  so :  it 
Pribstlbt     requires  them  to  substitute  new  ones^  and,  according  to  the 
*•  principle  of  the  cases  that  have  been  referred  to,  and  par- 

ticularly  of  that  of  The  King  v.  The  Inhabitants  of  Kent^ 
18  East,  220,  the  liability  to  maintain  them  is  imposed  on 
them  as  a  necessary  consequence.  Lord  EUenborough  in 
that  case  considers  the  obligation  to  leave  another  conve- 
nient passage  in  lieu  of  that  destroyed  by  the  company 
for  their  own  purposes,  a  continuing  condition  under  which 
they  were  bound  to  keep  the  substituted  way  in  repair. 
Strange  anomalies  would  arise  here  if  the  undertakers 
were  not  held  liable  to  maintain  as  well  as  to  make  the 
new  drains ;  for,  whereas,  before  the  passing  of  the  act,  the 
inhabitants  of  Whitley  were  liable  to  repair  that  portion  of 
the  Fleet  Drain  which  adjoined  the  townships  of  Eelling- 
ton  and  Egbrough,  two  new  lines  of  drain  being  substi- 
tuted for  the  old  one,  the  one  in  Whitley  and  the  other  in 
Egbrough,  either  the  inhabitants  of  Egbrough,  who  never 
had  anything  to  do  with  cleansing  the  old  drain,  must 
now  be  liable  to  cleanse  the  substituted  drain  which  is  in 
Egbrough,  or  the  inhabitants  of  Whitley  must  have  cast 
upon  them  the  additional  burthen  of  cleansing  a  drain 
which  is  not  within  their  township.  I  think  it  cannot  be 
denied  that  the  words  of  the  86th  section  are  sufficiently 
large  to  include  the  drains  which  the  undertakers  are  by 
the  85th  section  required  to  make ;  and  consequently  that 
the  chaise  of  repairing  and  cleansing  them  was  intended 
to  be  thrown  upon  them. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  act  being 
passed  for  the  benefit  of  a  particular  class  of  adventurers, 
its  language  is  to  be  so  construed  as  to  protect  the  public 
firom  inconvenience ;  and,  being  in  the  nature  of  a  private 
contract^  the  maxim  that  ''  verba  chartarum  fortius  acci- 
piuntur contra  proferentem,''  will  apply.  It  certainly  does 
appear  to  me  that  the  construction  sought  to  be  put  upon 
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the  words  of  the  86th  section  by  Mr.  Wightman  is  the        1840. 
most  natursl  one.     But,  considering  the  nature  and  the     ^t^i^^uM 
evident  intention  of  the  act,  and  that  the  public  are  enti-  ^^ 

FoULDt. 

tied  to  a  beneficial  construction  of  it,  I  think  we  are  well 
warranted  in  holding  the  compulsory  words  of  the  86th 
section  to  extend  to  and  override  the  drains  mentioned  in 
the  85th  section. 


Maule,  J. — I  am  also  of  opinion  that  the  undertakers 
were  bound  to  cleanse  the  drain  in  dispute,  and  therefore 
that  the  defendant  is  entitled  to  judgment.  Before  the 
passing  of  the  1  Oeo.  4,  c.  xxxix,  the  old  Fleet  Drain  in 
some  degree  drained  th^ands  which  the  company  by  that 
act  are  now  called  upon  to  drain.  It  appears  that  the 
antient  drain  was  less  deep,  and  terminated  in  the  river 
Went  at  a  higher  level  than  the  new  drains  which  the 
company  were  impowered  to  substitute  for  it.  The  drains 
they  are  impowered  and  required  to  make  were  unques- 
tionably  intended  to  have  greater  effect  in  the  way  of 
drainage  than  the  antient  one :  the  drainage  was  to  be 
sufficient  "  at  all  times  to  convey  the  water  clear  firom  the 
lands  adjoining  or  lying  near  to  the  canal,''  which  it  ap- 
pears firom  the  case  it  was  not  before.  So  that  a  part  of 
the  consideration  for  the  act,  was,  that  the  undertakers 
should  give  the  land-owners  a  more  efficient  drainage 
than  they  before  possessed.  Such  better  drainage  the 
inhabitants  of  the  several  townships  through  or  adjoin- 
ing to  which  the  old  Fleet  Drain  passed,  were  not 
bound  to  provide.  All  they  were  bound  to  do  was  to 
cleanse  the  old  drain.  It  would  be  contrary  to  reason 
and  justice  that  they  should  have  such  a  burthen  cast 
upon  them  by  the  act  of  the  canal  proprietors,  and  that 
without  any  express  provision  to  that  effect.  The  1st  sec- 
tion of  the  act  enables  the  company  to  make  the  two 
drains,  and  for  that  purpose,  as  well  as  for  the  purpose  of 
maintaining  them,  it  impowers  them  to  enter  upon  the 
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.1840,  landa  of  any  person  or  persons.  The  32nd  section  vests 
in  the  trustees  the  soil  of  the  canal^  drains^  &c.  And^ 
inasmuch  as  a  mere  authority  would  be  insufficient^  the 
86th  section  requires  the  company  to  make  the  drains 
which  before  they  were  only  impowered  to  make.  It  is 
true  that  section  does  not  in  express  terms  require  them 
to  repair  and  cleanse  the  drains  so  made :  but  I  think, 
that,  when  they  arc  required  to  make  drains,  they  are 
impliedly  required  to  keep  them  in  an  efficient  state. 
Then  comes  the  86th  section,  which  requires  the  under- 
takers at  their  own  cost  to  make  ''  such  arches,  tunnels, 
culverts,  drains,  &c.,  of  such  depth,  breadth,  and  dimen- 
sions as  should  be  sufficient  at  all  times  to  convey  the 
water  clear  from  the  knds  adjoining  or  lying  near  to  the 
said  canal,''  and  that  ''  all  such  arches,  tunnels,  culverts, 
drains^  &c.,  should  from  time  to  time  be  supported,  main- 
tained, cleansed,  scoured,  and  kept  in  good  and  sufficient 
r^air  by  the  said  undertakers.''  It  appears  to  me  that 
the  word  ''such"  comprehends  as  well  the  drains  men- 
tioned in  the  85th  as  those  mentioned  in  the  86th  sec- 
tion. In  literal  construction  it  may  comprehend  them: 
and,  the  strong  probability  being  that  the  legislature  so 
intended,  and  the  justice  of  the  case  being  that  the  un- 
dertakers should  be  compelled  to  repair  these  drains,  it 
is  but  a  reasonable  construction  of  the  86th  section  to 
hold  that  that  which  may  be  included  within  it,  sh€dl  be 
so  included*  The  rule  of  construction  to  be  applied  to 
acts  of  this  description  is  very  accurately  stated  by  Lord 
Tenterden  in  the  case  of  The  Stourbridge  Canal  Company 
V.  Wheeley,  2  B.  &  Ad.  792 :  ''  The  canal  having  been 
made  under  the  provisions  of  an  act  of  parliament,  the 
rights  of  the  plaintiffs  are  derived  entirely  firom  that  act. 
This,  like  many  other  cases,  is  a  bargain  between  a  com- 
pany of  adventurers  and  the  public,  the  terms  of  which 
are  expressed  in  the  statute ;  and  the  rule  of  construction 
in  all  such  cases  is  now  fully  established  to  be  this — that 
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any  ambiguity  in  the  terms  of  the  contract  must  operate 
against  the  adventurers  and  in  fitvour  of  the  public;  and 
the  plaintiffs  can  claim  nothing  which  is  not  clearly  given 
to  them  by  the  act.  This  rule  is  laid  down  in  distinct 
terms  by  the  court  in  the  case  of  The  IMl  Dock  Company 
V.  La  Marche,  8  B.  &  C.  51,  2  M.  &  R.  107,  where  some 
previous  authorities  are  cited ;  and  it  was  also  acted  upon 
in  the  case  of  The  Leeds  and  Liverpool  Canal  Company  v. 
Hustler,  1  B.  &  C.  424,  2  D.  &  B.  556/'  It  seems  to  me 
that  the  undertakers  are  bound  to  repair  the  drain  in 
question,  and  that  the  summary  jurisdiction  that  was  had 
recourse  to  was  lawfully  had  recourse  to. 


)840. 

Priestley 
«. 

FOULDB. 


Judgment  for  the  defendant  (50)  r 


(50)  In  Webb  v.  The  Manches- 
ter and  Leeds  Railway  Company) 
1  Railway  Cases,  576,  it  was  held 
that  ambiguous  words  in  an  act  of 
jwrliament  authorizing  a  public 
company  to  take  land  by  compul- 
sory process,  are  to  be  construed 
against  the  company,  in  favour  of 
private  property.  «  The  powers," 
says  Lord  Cottenham,  "given  to 


these  companies  are  so  large  and 
frequently  so  injurious  to  the  inter- 
ests of  individuals  that  I  think  it  is 
the  duty  of  every  court  to  keep 
them  most  strictly  within  those 
powers;  and  if  there  be  any  rear 
sonable  doubt  as  to  the  extent  of 
their  powers,  they  must  go  else- 
where and  get  enlarged  powers.'* 


Fergusson  and  Another^  Assignees  of  Shaw  and  Hayes^ 

Bankrupts^  v.  Spencer  and  Another.  Wednesday, 

TNov-  25ih, 
HIS  was  an  action  of  assumpsit  for  goods  sold  and  deli-  The  assignees 

vered  brought  by  the  plaintiflFs,  assignees  of  Shaw  and  wmmiSorof 

Hayes,  bankrupts,  under  a  commission  sued  out  in  Ire-  ^""^r'^i  ^  7" 

WilL  4,  c.  14) 
may  maintain  an  action  here  to  recover  a  debt  contracted  with  the  bankmpt  in  this  country. 

And  a  certificate  under  that  statute  operates  a  bar  as  well  of  debts  due  from  the  bankrupt  in 
England  or  Scotland  as  of  those  incurred  by  him  in  Ireland :  and  consequently  a  release  by  an 
Irish  certificated  bankrupt  of  the  surplus  of  his  estate,  renders  him  a  competent  witness  in  an 
action  by  the  assignees  for  the  recovery  of  a  debt  in  our  courts. 


itoo 
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FBftOUSSON 

Spencer. 


land,  under  the  Irish  bankrupt  act,  6  &  7  Will.  4,  c.  14. 
Pleas,  non  assumpsit,  and  set-off. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Ouildhall  after  Michaelmas  Term,  1838.  It  appeared 
that  the  debt  in  respect  of  which  the  action  was  brought 
was  contracted  in  England,  and  that  the  defendants  had  a 
set-off  (to  a  smaller  amount)  in  respect  of  a  debt  due  from 
the  bankrupts  to  them,  also  contracted  in  this  country. 

One  of  the  bankrupts  (Hayes)  being  called  as  a  witness 
on  the  part  of  the  plaintiffs,  and  stating  on  the  voire 
dire  that  he  had  obtained  his  certificate  and  released  the 
surplus,  it  was  objected,  on  the  part  of  the  defendants, 
that  his  competency  was  not  restored,  inasmuch  as  the 
certificate  under  the  Irish  bankrupt  act  was  no  bar  to  an 
action  for  a  debt  contracted  here.  The  objection  was 
overruled. 

It  was  further  objected  on  the  part  of  the  defendants 
that  it  was  not  competent  to  assignees  under  an  Irish 
commission  to  sue  in  this  country  for  a  debt  contracted 
here.  This  objection  also  was  overruled;  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit, 
should  the  court  think  it  well  founded. 

A  verdict  having  been  found  for  the  plaintiffs — 


F.  KeUy,  in  Hilary  Term,  1839,  obtained  a  rule  nisi  to 
enter  a  nonsuit,  pursuant  to  the  leave  reserved  to  him  at 
the  trial;  or  for  a  new  trial,  on  the  ground  that  the  testi- 
mony of  Hayes  had  been  improperly  received. — Upon  the 
first  point  he  cited  Jeffery  v.  M^Taggart,  6  M.  &  S.  126, 
and  upon  the  second  he  referred  to  Smith  \,  Buchanan, 
1  East,  6,  Quin  v.  Keefe,  2  H,  Blac.  553,  and  Lewis  v.  Owen, 
4  B.  &  Aid.  654. 


1.  Assignees 
-competent  to 
sue. 


The  Solicilor-General  and  Manning,  Serjeant,  on  a  for- 
mer day  in  this  term,  shewed  cause. — 1.  The  objection  to 
the  maintenance  of  this  action  is  founded  on  the  161st 
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section  of  the  Irish  bankrupt  act^  6  &  7  Will.  4^  e.l4;         1^0. 
which  provides  that  the  act  shall  not  extend  either  to  £ng-     ^^"'" 
land  or  Scotland,  except  where  the  same  are  expressly  •• 

mentioned.  The  same  words  of  limitation  are  used  in  the 
6  G^o.  4,  c.  16,  s.  135,  in  relation  to  Scotland  and  Ireland : 
the  intention  of  them  evidently  is,  not  to  restrain  the  ope- 
ration of  the  commission  as  to  the  vesting  of  the  property 
of  the  bankrupt  in  the  assignees,  but  only  as  to  the  per- 
son against  whom  the  commission  may  issue.  By  the  29th 
section  of  the  Irish  act  (which,  it  is  to  be  observed,  is  an 
act  of  the  Imperial  parliament),  the  commissioner  to  whom 
the  commission  is  issued,  is  impowered  ''  to  take  such 
order  and  direction  with  the  body  of  the  bankrupt  as 
thereinafter  mentioned,  as  also  with  all  his  lands,  tene- 
ments, and  hereditaments,  both  within  the  realm  and  abroad, 
as  well  copy  or  customaryhold  as  freehold,  whether  in  Eng- 
land, Ireland,  or  elsewhere,  which  he  shall  have  in  his  own 
right  before  he  became  bankrupt,  as  also  with  all  such 
interest  in  any  such  lands,  tenements,  and  hereditaments 
as  such  bankrupt  may  lawfully  depart  with,  and  with  all 
his  money,  fees,  offices,  annuities,  goods,  chattels,  wares, 
merchandize,  and  debts,  wheresoever  they  may  be  found 
or  known,  and  to  make  sale  thereof  in  manner  therein- 
after mentioned,  or  otherwise  order  the  same  for  satisfac- 
tion and  payment  of  the  creditors  of  the  said  bankrupt.'' 
The  56th  section  provides  for  the  proof  of  debts  where 
the  creditor  lives  out  of  Ireland.  The  74th  section  vests 
in  the  assignees  '^all  the  present  and  future  personal 
estate  of  the  bankrupt,  wheresoever  the  same  may  be  found 
in'  knoum,  and  all  .property  which  he  may  purchase,  or 
which  may  revert,  descend,  be  devised  or  bequeathed 
or  come  to  him,  before  he  shall  have  obtained  his  certifi- 
cate, and  all  debts  due  or  to  be  due  to  the  bankrupt, 
wheresoever  the  same  may  be  found  or  known,"  &c. — pre- 
cisely as  in  the  6  Oeo.  4,  c.  16,  s.  63.  And  the  140th  sec- 
tion provides  that  the  certificate  shall  be  a  discharge  to  the 
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1840.  bankrupt  from  all  debts,  claims,  and  demands  made  prov* 
able  under  the  commission.  All  these  provisions  are  of 
uniyersal  application.  As  to  the  76th  section,  in  which 
England  and  Scotland  are  specially  mentioned,  that  has 
reference  to  the  real  estate  of  the  bankrupt,  which  is  go- 
verned by  the  lex  loci.  Jeffery  v.  M^Taggart^  6  M.  &  S. 
126,  turned  upon  the  words  of  the  54  Geo.  8,  c.  137,  s.  26, 
which  were  less  comprehensiye  than  those  of  the  act  under 
consideration.  [Jfou/e,  J. — Has  not  that  case  been  since 
doubted?]  It  has  since  been  held  that  a  debt  contracted 
in  England  by  a  trader  residing  in  Scotland,  is  barred  by 
a  discharge  under  that  act — Sidaway  y.  Hay^  3  B.  &  C.  12, 
4  D.  &  B.  658.  So,  in  The  Royal  Bank  of  Scotland  y. 
(kUhberty  1  Rose,  462,  it  was  decided  by  the  Scotch  court 
that  a  certificate  obtained  under  an  English  bankruptcy 
discharged  Scotch  debts  contracted  before  the  date  of  the 
commission.  The  answer  to  Lewis  v.  Owen,  4  B.  &  A.  654, 
is  giyen  by  Abbott,  C.  J.,  in  Sidaway  v.  Hay :  ^*  The  sta- 
tute [54  G^.  8,  c.  137]  is  an  act  of  the  parliament  of  the 
United  Kingdom,  competent  to  legislate  for  eyery  part  of 
the  kingdom,  and  to  bind  the  rights  of  all  persons  resid- 
ing in  England,  equally  with  those  of  persons  residing  in 
Scotland.  There  is  therefore  no  question  as  to  the  autho- 
rity of  the  power  by  which  the  statute  was  passed,  and  the 
question  most  turn  entirely  upon  the  construction  and 
effect  of  the  statute.  By  the  61st  section^  the  bankrupt 
is  enabled,  with  the  concurrence  of  the  persons  therein 
mentioned,  to  apply  to  the  court  of  session  by  petition, 
praying  that  he  may  be  held  as  finally  discharged  of  all 
his  debts  contracted  before  the  application  for  sequestra- 
tion; and  the  court  is  authorized,  under  the  circum- 
stances therein  mentioned,  to  pronounce  an  act  or  order 
in  terms  of  the  prayer  of  the  petition.  The  expression 
here  is  '  all  debts,'  and  it  is  used  without  any  reference 
or  regard  to  the  place  where  the  debts  may  haye  been  con- 
tracted.   It  must  be  admitted,  howeyer,  that^  notwith- 
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standing  this  generality  of  expression,  it  is  possible  that 
debts  contracted  in  England  may  be  ont  of  the  general 
operation  and  view  of  the  statute,  and  therefore  not  to  be 
comprehended  within  the  terms  '  all  debts/  But  there  is 
not  a  single  expression  in  the  statute  importing  that  debts 
contracted  in  England  are  to  be  excluded  from  its  ope- 
ration; and  there  are  many  provisions  manifestly  shewing 
the  contrary/'  These  observations  apply  with  equal  force 
to  the  Irish  bankrupt  act.  In  SeUcrig  v.  Dairies,  2  Rose, 
07,  it  was  held  that  the  assignment  under  an  English 
commission  vests  in  the  assignees  the  whole  of  the  bank- 
rupt's  personal  property  in  Scotland.  In  Edwards  v.  Ro* 
nald,  1  Knapp,  P.  C.  C.  259,  it  was  held  that  a  certificate 
of  conformity,  obtained  under  a  commission  of  bankruptcy 
in  England,  was  a  bar  to  an  action  for  a  debt  contracted  by 
the  bankrupt  at  Calcutta  previously  to  his  bankruptcy, 
although  the  creditor  had  no  notice  of  the  commission, 
and  was  resident  at  Calcutta.  So,  in  Odurin  v.  Forbes, 
Buck,  67,  where  to  a  suit  instituted  in  the  Dutch  colonial 
court  at  Demerara,  for  the  recovery  of  the  balance  of  an 
account  for  sugars  consigned  to  and  received  by  the  de- 
fendant and  his  partner  in  London,  the  defendant  pleaded 
his  bankruptcy  in  England,  of  which  the  plaintifib  had 
notice,  but  had  not  proved  their  debt  under  it,  it  was  held 
that  the  bankruptcy  and  certificate  were  a  discharge  of  the 
debt.  [^Basanquet,  J. — ^The  restrictive  words  of  the  English 
bankrupt  act  are  confined  to  Scotland  and  Ireland ;  and 
those  of  the  Irish  act  to  England  and  Scotland :  therefore 
the  cases  last  cited  do  not  very  much  assist  the  argument.] 
The  precise  point  arose  in  Tronson  v.  Callan,  in  the  court 
of  Bong's  Bench  in  Ireland,  1  Hudson  &  Brooke,  118, 
upon  the  6  Oeo.  4,  c.  16,  s.  63 ;  and  it  was  held  that  the 
assignees  under  an  English  fiat  might  sue  in  Ireland  for 
a  debt  contracted  there.  And  in  Rogers  v.  L/we,  1  Hud- 
son &  Brooke,  484,  n.,  the  Irish  court  of  Exchequer  held 
that  an  English  certificate  was  a  bar  to  an  acticm  for  a 
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debt  contracted  in  Ireland.  That  debts  and  other  pro- 
perty in  foreign  countries  will  pass  by  the  assignment  un- 
der a  fiat  here^  is  clearly  settled — Solomons  t.  Boss,  1  H. 
Blac.  131^  n. ;  JoUett  v.  Deponthier  and  Ne€U  t.  Cottingham, 
1  H.  Blac.  132,  n. ;  Hunter  v.  Potts,  4  T.  R.  182.  So,  in 
AUvony,  Fumival,  1 C.  M.  &  B.  277,  provisional  syndics  (or 
assignees)  under  a  French  bankruptcy  were  held  compe- 
tent  to  sue  for  a  debt  contracted  with  the  bankrupt  in  this 
country. 

2.  The  certificate  and  the  release  rendered  the  bank- 
rupt Hayes  a  competent  witness.  The  debt  due  firom  the 
bvikrupts  to  the  defendant  was  a  debt  that  was  by  s.  56 
of  the  6  &  7  Will.  4,  c.  14,  made  provable  under  the  com- 
mission, and  therefore  one  from  which  the  former  were  dis- 
charged by  the  certificate  under  s.  140.  It  is  every  day^s 
practice  to  allow  foreign  debts  to  be  proved  under  fiats 
issued  in  this  country. 


1.  AcUon  not  F.  KeUy  and  Bramwell,  in  support  of  the  rule. — 1.  Be- 

^^^'*^y  fore  the  passing  of  the  6  &  7  Will  4,  c.  14,  the  Irish 

bankrupt  law  was  regulated  by  Irish  acts  of  parliament 
only;  and  m Lewis  v.  Ou^en,  4 B.&  A.  654,  and  other  cases, 
it  had  been  clearly  settled  that  Irish  commissions  had  no 
operation  whatever  upon  persons  or  property  in  England. 
If  it  had  been  the  intention  of  the  legislature  to  alter  the 
law  in  this  respect  to  the  extent  contended  for  on  the 
other  side,  it  is  but  reasonable  to  expect  that  some  pre- 
dae  and  unambiguous  language  would  have  been  adopted 
to  convey  such  intention.  So  far  firom  that  being  the  case, 
however,  the  operation  of  the  statute  is  in  terms  confined 
to  Ireland;  England  and  Scotland  being  expressly  excluded 
save  where  specially  mentioned.  The  effect  of  the  16l8t 
section  is  the  same  as  if  an  express  exception  of  England 
and  Scotland  were  inserted  in  every  clause  the  provisions 
of  which  are  not  specially  extended  to  those  countries. 
The  act  is  to  have  no  operation  on  English  law  or  on 
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English  property^  unless  England  be  expressly  mentioned.        1840. 
But  for  the  express  mention  of  England  and  Scotland  in     p^^^. 
8. 29.  real  property  in  those  countries  would  not  pass  by  ^ 

that  section.  [Tindal,  C.  J. — The  mention  of  England 
and  Scotland  could  only  be  necessary  as  to  real  estate : 
Debitum  et  contractus  nullius  simt  loci.]  The  language 
of  the  56th  section^  which  relates  to  the  proof  of  debts^ 
seems  expressly  to  have  in  view^  when  speaking  of  foreign 
debts^  debts  contracted  elsewhere  than  in  England :  it  pro* 
vides,  that^  '^  if  any  creditor  shall  live  remote  from  Dub- 
lin, he  may  prove  by  affidavit  sworn  before  a  Master  in 
Chancery,  ordinary  or  extxwdinary,  or,  if  such  credit^ 
shall  live  out  of  Ireland,  by  affidavit  sworn  before  a  magia- 
trate  where  such  creditor  shall  be  residing,  and  attested  by 
a  notary  public,  British  minister,  or  consul.'^  It  could  not 
have  escaped  the  attention  of  the  firamer  of  the  act,  that,  in 
England,  affidavits  to  be  used  in  proceedings  in  the  Irish 
courts  are  sworn  before  commissioners  :  and,  had  the  pro- 
vision been  intended  to  apply  to  England,  doubtless  they 
would  have  been  pointed  at.  In  addition  to  the  fact  of  no 
mention  being  made  of  England  in  s.  74,  we  find  a  refer- 
ence to  the  custom  of  foreign  attachment:  it  coidd  not  but 
be  known  to  the  legislature  that  such  a  custom  obtains  in 
London;  and  yet  Dublin  alone  is  referred  to — ^a  strong 
circumstance  to  shew  that  the  clause  was  not  intended  to 
have  any  operation  upon  English  debts.  In  sections  74 
and  82,  which  relate  to  land,  England  and  Scotland  are 
mentioned :  what  necessity  was  there  for  that,  except  that 
otherwise  the  commissioners  could  have  no  power  to  deal 
with  property  that  is  subject  to  the  laws  of  those  coun- 
tries? So  of  the  93rd  and  94th  sections  as  to  govern- 
ment or  other  stocks :  if  choses  in  action  in  England 
passed  to  the  Irish  assignees,  the  latter  clause  would  have 
been  unnecessary.  In  The  Royal  Bank  of  Scotland  y. 
Cuthbert,  I  Rose,  462,  which  is  the  only  case  cited  having 
any  direct  bearing  upon  the  present  question,  it  does  not 
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appear  distinctly  where  the  debts  were  contracted.  In 
Sidaway  r.  Hay,  3  B.  &  C.  12,  4  D.  &  R.  658,  the  question 
turned  upon  the  language  of  the  61st  section  of  the  54 
G^.  8,  c.  137,  which  contains  no  exception  as  to  England. 
Trtmscn  y.  Callan  and  Rogers  v.  Love,  cited  firom  1  Hudson  &; 
Brooke,  whatever  weight  they  may  intrinsically  be  entitled 
to,  are  not  in  point.  But  Jeffery  y.  M^Taggart,  6  M.  &  Sel. 
126,  and  Lewis  y.  Owen,  4  B.  &  A.  654,  on  the  contrary, 
are  distinct  authorities  in  favour  of  the  defendant.  And 
see  PhUpotts  v.  Reed,  1  Brod.  &  Bing.  294,  3  B.  Moore, 
244. 

2.  The  bankrupt  had  a  direct  interest  in  the  event  of 
the  suit,  supposing  the  debt  which  was  the  subject  of  the 
set-off  to  have  been  a  debt  provable  under  the  Irish  com* 
mission ;  for,  the  effect  of  a  verdict  for  the  plaintiffs  would 
be  to  extinguish  that  debt.     Besides,  it  does  not  follow 
that  the  certificate  granted  in  Ireland  is  a  bar  to  an  action 
for  a  debt  contracted  here,  though  that  debt  might  have 
been  proved  under  the  Irish  commission.    A  somewhat 
similar  question  arose  in  Philips  v.  AUan,  8  B.  &  C.  477, 
2  M.  &  B.  576,  upon  a  plea  of  a  discharge  of  an  insolvent 
debtor  upon  a  cessio  bonorum  by  the  court  of  session  in 
Scotland;  where  Bay  ley,  J.,  says :  '^  It  has  been  very  pro- 
perly conceded  that  a  discharge  in  a  foreign  country  will 
not  of  necessity  preclude  an  English  creditor  from  suing 
in  an  English  court  in  respect  of  a  debt  contracted  in 
England.    It  has  been  decided  that  a  certificate  under  a 
commission  of  bankruptcy  issued  in  Ireland,  since  the 
Union,  does  not  discharge  a  debt  contracted  in  England — 
Lewis  v.  Owen.    But  a  discharge  of  a  debt  pursuant  to  the 
provision  of  an  act  of  parliament  of  the  United  King- 
dom, which  is  competent  to  legislate  for  every  part  of  the 
kingdom,  and  to  bind  the  rights  of  all  persons  residing 
either  in  England  or  Scotland,  and  which  purports  to  bind 
su^ects  in  England  and  Scotland^  operates  as  a  discharge  in 
both  countries.    In  Sidaway  v.  Hay,  this  court  decided 
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upon  that  principle  that  a  debt  contracted  by  a  trader  re-        1840. 
siding  in  Scotland  was  barred  in  this  country  by  a  dis-     p';;;;:;;;^^ 
chaise  under  a  sequestration  issued  in  conformity  to  the  ^' 

statute  54  Geo.  8,  c.  137.  The  defendant  in  this  case  was 
not  discharged  pursuant  to  the  provisions  of  that  act  of 
parliament.  He  was  discharged  on  making  a  cessio  bono- 
rum,  which,  by  the  law  of  Scotland,  operates  as  a  dis- 
charge of  the  person  in  respect  of  debts  contracted  in 
Scotland.  The  court  of  Session  in  Scotland,  primft  facie, 
is  competent  only  to  bind  Scotch  subjects,  and  to  adjudi- 
cate in  respect  of  debts  contracted  in  Scotland.  The 
plaintiff  is  an  English  subject,  and  sues  in  respect  of  a 
debt  contracted  in  England.  Primft  facie,  therefore,  he  is 
not  bound  by  the  judgment  of  a  court  in  Scotland/' 

Cur.  adv.  vult. 

TiNDAi*,C.  J.,  now  delivered  the  judgment  of  the  court: — 
This  is  an  action  for  goods  sold,  brought  by  the  plaintiffs 
as  assignees  of  a  bankrupt  under  a  commission  taken 
out  in  Ireland  by  virtue  of  the  statute  6  &  7  Will.  4,  c.  14 
(Irish);  in  which  the  jury  found  a  verdict  for  the  plaintiffs. 
At  the  trial  two  questions  were  reserved  for  the  defend- 
ant— ^the  first  and  principal  question,  whether  the  assignees 
under  an  Irish  commission  can  sue  here  for  a  debt  con- 
tracted in  England;  which  objection,  if  allowed,  would  gO 
to  a  nonsuit — ^the  second,  as  to  the  admissibility  of  a  wit- 
ness called  by  the  plaintiff;  which  latter  objection  goes  to 
a  new  trial  only. 

As  to  the  first  objection,  it  is  contended  on  the  part  of  l.  Asaigneet 
the  defendant,  that,  as  the  161st  section  of  the  Irish 
bankrupt  act  has  expressly  enacted,  '^  that  the  statute 
shall  not  extend  either  to  England  or  Scotland,  except 
where  the  same  are  expressly  mentioned,''  although  the 
real  estate  of  the  bankrupt  in  England  will  vest  in  the 
Irish  assignees  under  the  76th  section  of  the  act,  by  reason 
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1840.        of  the  mention  of  England  in  that  section^  yet  that  nei- 

Feeousson     ^^®'  *^®  personal  estate  of  the  bankrupt  in  England^ 
«•  nor   debts  due  to  the  bankrupt  from  persons  in  Eng- 

landy  can  vest  in  such  assignees  under  the  74th  section,  by 
reason  of  the  omission  of  any  mention  of  England  in  the 
latter  section.  That  the  personal  estate  of  the  bankrupt, 
however^  was  intended  to  vest,  and  does  actually  vest  in 
the  assignees,  notwithstanding  such  omission  in  the  74th 
section,  is  apparent  firom  the  41st  section  of  the  act,  which 
gives  authority  to  the  messenger  to  break  open  any  bouse, 
&c,  in  England  where  any  property  of  such  bankrupt  is 
reputed  to  be,  and  to  seize  the  same  (under  the  precau- 
tions which  are  prescribed  by  that  section);  and,  as  the 
words  of  the  74th  section,  which  describe  the  personal 
estate  of  the  bankrupt  and  the  debts  of  the  bankrupt 
which  shall  yest  in  the  assignees,  are  precisely  the  same  as 
to  both,  and  also  as  general  as  possible,  vii.  '^  wheresoever 
the  same  may  be  found  or  known,''  we  think  the  just  in- 
ference is  that  the  clause  in  question  wiU  no  more  operate 
to  prevent  the  debts  in  England  from  vesting  in  the  as- 
signees, than  they  do  the  personal  estate :  the  more  espe- 
cially when  it  is  considered  that  debts  due  to  the  bankrupt 
do  firom  their  nature  require  more  speedy  and  efficacious 
means  of  being  reduced  into  possession  than  either  per- 
sonal property  or  real  estate ;  being  of  all  species  of  pro- 
perty the  most  exposed  to  the  danger  of  being  lost.  And 
we  cannot  but  think  that  the  only  object  of  that  section 
is,  to  prevent  the  possibility  of  the  bankrupt  law  of  Eng- 
land fix>m  clashing  and  interfering  with  that  of  Ireland  or 
Scotland  in  cases  where  they  might  come  in  competition 
together.  In  fact,  the  restrictive  clause  appears  to  have 
been  intended  to  operate  in  those  cases  only  where  the 
locality  of  the  subject-matter  requires  the  introduction  of 
express  words  to  bring  it  within  the  operation  of  the 
act ;  but  not  to  extend  to  those  cases  where,  firom  their 
very  nature,  the  subject-matter  of  the  act,  like  debts  and 
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contracts^  "  quse  sunt  nullius  loci/'  cannot  need  express         1840. 
words  to  bring  them  within  the  operation  of  the  act.  ferousson 

But,  whatever  may  have  been  the  eflFect  of  former  de-      ^    «'• 

.  .  SPENCEa. 

cisions,  we  think  the  point  now  under  consideration  has 
been  decided  by  two  cases  in  the  Irish  courts^  Tronson  v. 
Callan  (in  the  court  of  King's  Bench  in  Ireland)^  1  Hud- 
son &  Brooke,  113,  and  Rogers  v.  Liove  (in  the  Irish  court 
of  Exchequer),  1  Hudson  &  Brooke,  484,  n.  The  question 
in  the  former  case  arose  upon  a  plea  that  the  plaintiff 
being  a  trader  in  England,  had  become  bankrupt  there 
since  the  last  continuance  of  the  cause,  under  a  commis- 
sion taken  out  against  him  in  England  under  the  6  Geo.  4, 
c.  16.  Now,  the  135th  section  of  that  act  contains  a  re- 
striction against  the  extending  of  the  English  statute  either 
to  Scotland  or  Ireland,  in  terms  precisely  similar  with  those 
employed  in  the  161st  section  of  the  Irish  act.  Again,  the 
words  of  the  63rd  section,  which  regulates  the  vesting  in 
the  assignees  of  the  personal  estate  and  the  debts  of  the 
bankrupt  under  the  English  statute,  and  the  65th,  which 
gives  the  commissioners  power  to  sell  the  real  estate  of 
the  bankrupt,  are  precisely  similar  in  effect  to  those  con- 
tained respectively  in  the  74th  and  76th  sections  of  the 
Irish  statute.  The  case,  indeed,  is  exactly  parallel  with 
the  present  in  its  circumstances.  In  that  case  the  court 
of  King's  Bench  in  Ireland  held,  that,  notwithstanding 
the  restrictive  clause,  the  debts  in  Ireland  due  to  the  bank- 
rupt vested  in  the  assignees  under  the  English  commission. 
It  is  impossible  to  express  the  law  more  clearly  or  more 
accurately  than  in  the  language  of  Lord  Chief  Justice 
Bushe : — "  The  meaning  of  this  clause  (s.  135)  appears  to 
us  to  be  just  this,  and  no  more,  that  the  subsisting  code 
of  the  Irisb  bankrupt  law  shall  not  be  altered  or  affected 
by  this  act,  unless  where  it  is  declared  in  express  terms  so 
to  be.  By  the  construction  contended  for  on  the  part  of 
the  plaintiff,  the  whole  policy  of  the  act  would  be  per- 
verted.   It  is  admitted  that  the  real  property  in  Ireland 
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1840.  paases  to  the  assignee  of  the  bankrupt  in  England;  and  so 
also  with  respect  to  chattels;  and  the  messenger  is  im- 
powered  to  take  possession  of  them,  and  to  break  open 
honses  &c.  in  Ireland  for  this  pnrpose.  But  it  is  said  that 
debts  in  Ireland  are  not  included,  although  the  words 
in  the  63rd  section  are  so  extensiTc  as  these,  'and  the 
commissioners  shall  also  assign  as  aforesaid  all  debts  due 
or  to  be  due  to  the  bankrupt,  wheresoerer  the  same  may 
be  fonnd  or  known.'  It  seems  quite  unreasonable  to  give 
these  words  a  construction,  the  operation  of  which  would 
be  to  defeat  a  principal  object  of  the  act.''  The  case  of 
Bogen  ▼.  Love,  in  the  Irish  court  of  Exchequer  in  the  year 
following  (1828)  is  to  the  same  effect : — ^*  The  defendant 
traded  in  Ireland  and  England,  and  became  indebted  to 
persons  residing  in  England,  who  issued  a  commission  of 
bankrupt  against  him  nnder  the  6  Gteo.  ^  c  16:  he  was 
also  indebted  to  the  plaintiff  at  the  date  of  the  issuing  of 
the  commission.  The  plaintiff's  debt  was  contracted  in 
Ireland.  The  defendant  obtained  his  certificate  in  Eng- 
land, and  gave  notice  of  it  to  the  plaintiff,  who  was  also 
aware  of  the  proceedings  nnder  the  commission.  The 
plaintiff  arrested  the  defendant  under  a  marked  writ,  and 
the  defendant  gave  bail,  and  now  moved  that  an  exonere- 
tur  should  be  entered  on  the  bail-piece,  on  his  entering  a 
common  appearance.    And  the  motion  was  granted." 

After  these  two  decisions,  bearing  directly  on  the  point, 
we  think  it  unnecessary  to  discuss  the  cases  which  have 
been  advanced  in  support  of  the  plaintiffs'  objections; 
holding  that  the  right  to  sue  the  defendant  has  vested  in 
the  plaintiffs  as  assignees  under  the  Irish  commission, 
and  that  the  certificate  obtained  under  the  Irish  commis- 
sion by  the  bankrupt,  Hayes,  who  was  called  as  a  witness, 
bars  all  his  liabilities  both  as  to  his  Irish  and  his  English 
creditors.  We  therefore  think  the  rule  for  entering  a  non- 
suit, or  for  a  new  trial,  must  be  discharged. 

Rule  discharged. 


T 
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1840. 
Gould  and  Others  v.  Oliver.  Wednesday, 

Nov.  25th, 

HIS  was  an  action  of  assumpsit  on  a  charterparty.  By  a  charter- 

The  first  count  of  the  declaration  stated,  that,  thereto-  greld  that*thc' 

fore,  to  wit,  on  the  6th  August,  1835,  by  a  certain  charter-  '^Id to^Quebec' 

party  of  afireightment  between  the  defendant,  therein  and  there  load 

described  as  owner  of  the  good  ship  or  vessel  called  the  of  the  piaintiA 

Christopher,  whereof  one  G.  Kay  was  master,  then  lying  Ji^^^rgo*©™' 

at  London,  of  the  one  part,  and  the  plaintiflfs,  therein  de-  P»ne  timber  and 

scribed  of  London,  merchants,  of  the  other  part,  it  was  exceeding  what 

amongst  other  things  agreed  that  the  said  ship  or  vessel  ably  itow'anT' 

should  with  all  convenient  speed  sail  and  proceed  to  Que-  ^^^^^^H  *°* 

bee,  or  so  near  thereimto  as  she  might  safely  get,  and  there  tackle,  &c.    in 

an  action  upon 

load  from  the  factors  of  the  plaintiffs  a  full  and  complete  this  charter. 
cargo  of  pine  timber  and  deals,  with  staves  for  broken  SJ^tion^as*' 
stowage  only  (the  quantity  of  pine  timber  not  to  be  less  ^^^t/°^ 
than  half  the  cargo — ^the  freighters  to  have  the  option  of  others)  that  the 
shipping  forty  loads  of  hard  wood),  not  exceeding  what  she  not  nor  would 
could  reasonably  stow  and  carry  over  and  above  her  tackle,  bo^d*lhc"ship*a 

full  and  com- 
plete cargo  not  exceeding  what  the  could  reasonably  ttow  and  carry  over  and  above  her  tackle,  &c., 
but,  on  the  contrary,  loaded  on  board  the  ship  a  cargo  much  exceeding  what  the  taid  veuel  could 
reatonably  itow  and  carry  over  and  above  her  tackle,  &c. : — Held,  that  this  breach  was  ill  as- 
signed :  and,  the  jury  having  found  a  verdict  for  the  plaintiffii  with  general  damages,  the  court 
awarded  a  venire  de  novo. 

The  defendants  having  cross-examined  the  plaintiffs'  witnesses  in  order  to  shew  a  custom 
in  the  Canada  trade  to  carry  deck  cargo : — Held,  that  it  was  competent  to  the  plaintiffb,  in 
order  to  rebut  the  inference  sought  to  be  raised  from  that  course  of  examination,  to  inquire 
whether  when  deck  cargo  was  lost  or  thrown  overboard  it  was  not  usual  for  the  ship-owner  to 
pay  for  it 

The  defendants  had  paid  money  into  court  upon  a  second  count  claiming  general  average  in 
respect  of  the  deck  cargo,  which  the  plaintiffs  took  out  of  court  in  satisfaction  of  the  damages  in 
that  count :  these  circumstances  were  offered  on  the  part  of  the  defendants  as  evidence  of  an  ad- 
mission by  the  plaintiffs  that  the  deck  cargo  was  properly  loaded : — Held,  not  admissible  evidence. 

The  judge  in  his  summing  up  told  the  jury,  that,  prim&  facie,  the  deck  was  not  the  proper 
place  for  the  stowage  of  the  cargo  or  any  part  of  it;  that  in  some  cases  custom  might  sanction  * 
the  practice,  but  that,  without  reference  to  any  custom,  if  it  increased  the  perils  of  the  navi- 
gation, if  it  increased  the  danger  of  the  ship,  or  increased  the  danger  of  that  part  of  the  cargo, 
in  either  case  it  was  an  improper  stowage  : — Held,  that  this  direction  was  correct,  in  the  ab- 
sence of  any  evidence  of  a  general  custom  to  load  deck  cargo  at  the  risk  of  the  shipper. 

One  of  the  plaintiffs  resided  at  Quebec :  the  timber  was  loaded  at  a  place  about  three  miles 
distant  fVom  Quebec,  where  it  was  furnished  by  one  Jameson,  the  superintendent  or  agent  of  the 
plaintiffs : — Held,  that  the  knowledge  and  assent  of  the  resident  plaintiff  to  a  portion  of  the  cargo 
being  stowed  on  deck,  were  not  to  be  inferred  from  the  fact  of  Jameson  having  such  knowledge 
and  offering  no  objection  to  that  mode  of  stowage. 

b2 


242  IN  THE  COMMON  PLEAS^ 

-  1840.  apparel^  provisions,  and  famitnre ;  and,  being  so  loaded, 
should  therewith  proceed  to  London,  or  so  near  there- 
unto as  she  might  safely  get,  and  delirer  the  same  on  be- 
ing paid  freight  at  the  rate  and  in  the  manner  in  the  said 
charterparty  particularly  specified;  the  act  of  Grod,  the 
king's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  only  excepted; 
as  by  the  said  charterparty,  reference  being  thereimto  had, 
Mntnai  pro-       would  fully  appear:  and,  the  said  charterparty  being  so  made 

as  aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid,  in 
consideration  thereof,  and  that  the  plaintiffs  at  the  request 
of  the  defendant  had  promised  the  defendant  to  perform 
and  fulfil  the  said  charterparty  in  all  things  on  the  part 
and  behalf  of  the  plaintiffs  to  be  performed  and  fulfilled, 
the  defendant  promised  the  plaintiffs  to  perform  and  fulfil 
the  said  charterparty  in  all  things  on  her  part  and  behalf 
Performance  by  to  be  performed  and  frilfilled:  Averment,  that,  although 

the  plaintiffs  had  always  performed  and  fulfilled  all  things 
in  the  said  charterparty  mentioned  on  the  part  and  behalf 
of  them  the  plaintiffs  to  be  performed  and  fulfilled,  accord- 
ing to  the  tenor  and  effect,  true  intent  and  meaning  of 
the  said  charterparty,  and  although  the  said  ship  did  sail 
and  proceed  to  Quebec,  and  it  then  became  and  was  the 
Defendant's  duty  of  the  defendant,  in  pursuance  of  the  said  charter- 
^'''^'  party,  to  load  in  and  on  board  the  said  ship  or  vessel  a  full 

and  complete  cargo,  not  exceeding  what  the  said  vessel 
could  reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture,  and  to  load  such  cargo 
in  a  good  and  sufficient,  proper  and  careful  manner,  and 
to  take  due  and  proper  care  of  the  same,  and  therewith 
proceed  to  London,  or  so  near  thereunto  as  the  said  vessel 
might  safely  get,  according  to  the  tenor  and  effect  of  the 
First  breach—  said  charterparty — ^Yet  the  defendant,  not  regarding  the 
vessel  said  charterparty,  nor  her  promise  in  that  behalf,  did  not 

nor  would,  after  the  said  arrival  of  the  said  ship  at  Quebec 
as  aforesaid,  load  in  and  on  board  the  said  ship  or  vessel  a 
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full  and  complete  cargo  not  exceeding  what  she  coidd  rea-  1840. 
sonably  stow  and  carry  over  and  above  her  tackle^  apparel^ 
provisions^  and  furniture^  but,  on  the  contrary  thereof, 
then  loaded  and  caused  to  be  loaded  in  and  on  board  the 
said  ship  or  vessel  a  cargo  much  exceeding  what  the  said 
vessel  coiQd  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture:  And  the  de-  Second  breach 
fendant,  further  disregarding  the  said  charterparty,  and  i^*Sng*J^'^ 
her  promise  by  her  made  in  that  behalf  as  aforesaid,  after  ^^^^* 
the  arrival  of  the  said  ship  at  Quebec  as  aforesaid,  loaded 
the  said  cargo  which  had  then  been  received  from  the  fac- 
tors of  the  plaintiffs,  in  a  bad,  insufficient,  improper,  and 
careless  manner,  in  this,  to  wit,  that  the  defendant  loaded 
a  part  of  the  said  cargo,  to  wit,  twenty-six  pieces  of  tim- 
ber of  the  said  cargo,  of  the  value  of  50/.,  in  and  on 
board  the  deck  of  the  said  vessel,  whereby  the  same  be- 
came and  was  exposed  to  great  and  unnecessary  risk  and 
peril,  and  the  plaintiffs  were  deprived  of  the  power  of 
causing  an  insurance  to  be  effected  against  the  perils  of 
the  sea  in  respect  of  the  said  part  of  the  said  cargo  so 
loaded  in  and  on  board  the  said  deck  of  the  said  vessel 
as  aforesaid:  And  the  defendant,  further  disregarding  the  Third  breach— 
said  charterparty,  and  her  said  promise  by  her  made  in  "are  of Meeor^o. 
that  behalf  as  aforesaid,  did  not  take  due  and  proper  care 
of  the  said  cargo  which  the  defendant,  after  the  arrival  of 
the  said  ship  at  Quebec  as  aforesaid,  had  loaded  from  the 
factors  of  the  plaintiffs  in  and  on  board  the  said  ship  or 
vessel,  but,  on  the  contrary  thereof,  took  such  little!  and 
bad  care  of  the  same,  that,  by  and  through  the  mere  de- 
faidt  of  the  defendant,  a  large  part  of  the  said  cargo,  to 
wit,  of  the  value  of  50/.,  was  thrown  overboard,  and  be- 
came and  was  wholly  lost  to  the  plaintiffs :  By  reason  of  Damage, 
which  said  several  premises  the  plaintiffs  had  not  only  lost 
and  been  deprived  of  a  large  part  of  their  said  cargo,  to 
wit,  of  the  value  of  100/.,  but  had  also  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  they 
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1840.        might  and  would  otherwise  have  gained  and  received  by 
^  ^  the  use  of  the  said  part  of  the  said  cai^  which  became 

«•  and  was  so  lost  as  aforesaid. 

Olives 

Second  count—      ^^^  sccond  count  Stated  that  the  plaintiffs,  before  and  at 
General  aver-    j^q  Hme  of  the  happening  of  the  damages  and  losses  in  that 

a^. 

count  mentioned,  were  the  owners  and  proprietors  of  cer- 
tain merchandize  and  chattels,  to  wit,  twenty-six  pieces  of 
timber,  then  being  in  and  on  board  a  certain  ship  or  vessel 
of  the  defendant,  and  laden  and  placed  on  the  deck  there- 
of, to  be  carried  and  conveyed  therein  on  freight  payable 
to  the  defendant  in  that  behalf  for  a  certain  voyage 
whereon  the  said  ship  was  then  proceeding,  to  wit,  from 
Quebec  to  London :  that,  before  and  at  the  time  of  the  load- 
ing of  the  last-mentioned  pieces  of  timber  in  and  on  board 
the  said  ship  or  vessel,  there  had  been  and  was  a  certain 
antient  and  laudable  custom  used  and  approved  of,  touch- 
ing and  concerning  the  loading  of  timber  in  and  on  board 
ships  trading  between  Quebec  aforesaid  and  London  afore- 
said,   and   employed   in  carrying  timber  from  Quebec 
aforesaid  to  London  aforesaid,  that  is  to  say,  that  the 
owners  of  such  ships  or  vessels  have  had  and  have  been 
used  and  accustomed  to  have,  and  of  right  have  had,  and 
still  of  right  ought  to  have,  for  themselves  and  their  ser- 
vants, the  liberty  and  privilege  of  loading  and  placing  on 
the  decks  of  such  ships  or  vessels  a  reasonable  part  of 
such  timber  as  they,  from  time  to  time  respectively,  are 
employed  to  bring  from  Quebec  aforesaid  to  London  afore- 
said :  that  the  said  ship  or  vessel  in  that  coxuit  first  men- 
tioned, at  the  time  of  the  happening  of  the  damages  and 
losses  in  that  count  mentioned,  was  a  ship  or  vessel  trad- 
ing between  Quebec  aforesaid  and  London  aforesaid,  and 
employed  in  carrying  timber  from  Quebec  aforesaid  to 
London  aforesaid ;  and  the  twenty-six  pieces  of  timber  so 
laden  and  placed  on  the  deck  of  the  said  ship  or  vessel 
then  was  a  reasonable  part  in  that  behalf  of  the  timber 
which  the  defendant  was  then  employed  to  carry  in  that 
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voyage  by  the  said  ship  or  vessel  firom  Quebec  aforesaid  to  1840. 
London  aforesaid;  and  the  said  twenty-six  pieces  of  timber 
were  laden  by  the  defendant  on  the  deck  of  the  said  ship 
or  vessel  in  pursuance  of  and  according  to  the  said  cus- 
tom :  thatj  whilst  the  last-mentioned  ship  or  vessel  was 
sailing  and  proceeding  on  her  said  last-mentioned  voyage 
with  the  last-mentioned  chattels  and  merchandize  on 
boards  to  wit^  on  the  1st  December,  in  the  year  aforesaid, 
by  storms,  winds,  and  tempestuous  weather,  in  order  to 
preserve  the  said  ship  or  vessel,  it  then  became  expedient 
and  necessary  to  throw  and  cast  overboard  the  said  last- 
mentioned  chattels  and  merchandize,  being  the  property  of 
the  plaintiffs,  of  great  value,  to  wit,  of  the  value  of  100/.; 
and  the  same  were  then  accordingly  cast  and  thrown  over- 
board, and  became  and  were  wholly  lost  to  the  plaintiffs ; 
and  the  said  ship  or  vessel  was  by  means  of  the  premises 
then  saved  and  preserved,  and  afterwards,  to  wit,  on  the 
31st  December,  in  the  year  aforesaid,  arrived  safely,  to 
wit,  at  London  aforesaid :  of  all  which  last-mentioned  pre- 
mises the  defendant  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  had  notice ;  and  then,  in  consideration  of 
the  last-mentioned  premises,  promised  the  plaintiffs  to 
pay  them  so  much  money  as  the  defendant  as  owner  of  the 
said  last-mentioned  ship,  and  interested  in  the  said  freight, 
was  liable  to  contribute  to  the  said  losses  and  damages 
in  a  general  average,  on  request :  Averment  that  the  de- 
fendant, as  such  owner  of  the  last-mentioned  ship,  and 
so  interested  in  the  said  freight,  was  liable  to  pay  and 
contribute  to  the  said  losses  and  damages  in  a  general 
average  a  large  sum  of  money,  to  wit,  the  sum  of  20/.,* 
whereof  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice;  yet  the  defendant  had 
disregarded  her  last-mentioned  promise,  and  had  not  paid 

*  The  damages  were  originally  laid  at  20/.,  but  afterwards  by  leave  of 
the  court  increased  to  50/. — See  6  Scott,  884. 


MS 


IIM. 


F^mrikpleM. 


Fifikplem. 


Sixtb  plea. 


ftrrenth  plea. 


lot. ;  coodiidiiig  to  Ibe  nwinliy, 

TfabdlT— to  tikt  Jbrti  YmmA—A^  tkr 
InaAril  aad  fPf^  to  be  InaAnl  in  snd  on  board  t^ 
shm  or  TCHd,  vas  so  InadfH  and  fcwA  to  be  InadfH  br 
tbe  defendant  at  tbe  request  and  bj  tbe  ovder  and  direetkni 
of  tbe  pbdntiffii — verification. 

FooithlT— to  tbe  JWMtf  breac]i--4]iat  tbe  deCendant  did 
not  load  the  said  caigo  in  a  bad,  insoflififfnt^  improper,  or 
cardeasmanner,  in  manner  and  Ibnn fee.;  rmrindingto 
tbeooontiT. 

KftUr— to  tbe  secomd  breadi— tbat  the  defiendant  load- 
ed  tbe  said  caigo  in  manner  and  fivm  as  in  tbe  said  second 
breadi  was  mentioned,  at  tbe  request  and  by  tbe  order  and 
direction  of  tbe  pbdntiffs — verification. 


Sixthly — to  the  third  breach — that  the  defiendant  did 
take  due  and  proper  care  of  tbe  said  cargo,  and  tiiat  tbe 
same  was  not,  nor  was  any  part  thereof  through  the  de- 
fiuilt  of  the  defiendant^  lost  to  the  plaintiffs  in  manner  and 
form  &c.;  conduding  to  the  country. 

Seventhly — to  the  third  breach — that  the  said  part  of 
the  said  caigo  which  was  so  thrown  overboard  as  in  the 
third  breach  mentioned,  was  necessarily  and  unavoidably 
so  thrown  overboard,  owing  to  the  dangers  and  aoddents 
of  the  sea  and  navigation,  and  to  stormy  and  tempestuous 
weather,  and  for  the  preservation  of  the  said  ship  or  ves- 
sel and  the  residue  of  the  caigo;  without  this  that  the 
same  was  so  thrown  overboard  by  or  through  the  defiuilt 
of  the  defendant,  in  manner  and  form  as  the  plaintifls  had 
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in  their  said  third  breach  alleged;    concluding  to  the 
country. 

The  plaintiffs  joined  issue  on  the  first,  second,  fourth, 
sixth,  and  seventh  pleas,  and  replied  de  injuria  to  the 
third  and  fifth. 


1840. 


ReplicatioDS. 


The  eighth  plea  traversed  the  custom  alleged  in  the  Pleas  to  the  se- 
second  count,  and  the  ninth  plea  the  loading  in  pursuance 
of  such  custom.  These  pleas,  together  with  the  first  plea 
(so  far  as  related  to  the  second  count),  and  the  eleventh 
plea  (51),  to  the  second  and  third  coimts,  were  subse- 
quently withdrawn  (52),  and  in  lieu  thereof  29/.  6*.  6rf.  Payment  into 
were  paid  into  court  in  respect  of  the  causes  of  action  in 
the  second  count  mentioned ;  and  the  sum  so  paid  in  was 
taken  out  of  court  by  the  plaintiffs. 

There  was  also  a  further  plea  (the  tenth)  to  the  second  Tenth  plea, 
count,  traversing  the  liability  to  contribute  in  general 
average  in  respect  of  loss  or  damage  on  timber  laden  on 
deck  and  cast  overboard  as  in  that  count  mentioned.  To 
this  plea  there  was  a  special  demurrer,  upon  which  the 
court  in  Michaelmas  Term,  1837,  pronoimced  judgment 
for  the  plaintiffs,  holding  that,  where  the  ship-owner  has 
laden  goods  on  deck  under  a  privilege  reserved  to  him  by 
the  general  usage  and  practice  of  the  voyage,  the  owner 
of  the  goods  may  claim  contribution  against  such  ship- 
owner in  the  event  of  a  loss  by  jettison :  see  Gould  v. 
Oliver,  4i  New  Cases,  134,  5  Scott,  445. 

The  cause  was  tried  before  Gumey,  B.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1838. 


(51)  The  eleventh  was  a  plea 
of  set-off,  amounting  as  per  parti- 
culars delivered  to  22/.  19«.  9(/., 
claimed  by  the  defendant  in  respect 
of  general  average  on  other  goods 
on  board  the  vessel  belonging  to  the 
pbuntifis.  This  plea  was  rendered 
nugatory  by  a  rule  pronounced  by 


the  court  in  Trinity  Term,  1838— 
see  Gould  v.  Oliver,  4  New  Cases, 
676,  6  Scott,  648. 

(52)  In  consequence  of  the  plain- 
tiffs having  obtained  an  order  to 
amend  the  declaration  by  increas- 
ing the  damages  laid  in  the  second 
count. 
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1840.  Pnnuant  to  the  charterparty  mentioned  in  the  dedar- 

ation^  the  ship  Christopher  proceeded  to  Quebec  for  the 
purpose  of  receiving  her  homeward  caigo^  arriving  there 
earij  in  October,  1885.  Price,  one  of  the  plaintiffs,  was 
resident  at  Quebec.  The  timber  for  the  cargo  was  fur- 
nished from  certain  ponds  known  by  the  name  of  Price's 
ponds,  situate  about  three  miles  above  Quebec,  whence  it 
was  brought  in  rafts  alongside  the  ship.  When  the  hold 
of  the  vessel  was  fall,  the  captain  applied  to  one  Jameson, 
the  superintendent  of  the  ponds,  whose  duty  it  was  to  fur- 
nish the  timber,  for  a  deck  loading.  Timber  was  accord- 
ingly sent  alongside  for  the  purpose  of  being  placed  on 
deck ;  and,  after  it  had  been  so  placed,  Jameson  went  on 
board,  approved  of  the  manner  in  which  it  had  been 
stowed,  and  observed  to  the  captain  that  he  woiQd  be 
very  comfortable  with  it. 

The  Christopher  sailed  firom  Quebec  about  the  8th  of 
November,  and  in  the  course  of  the  voyage,  in  conse- 
quence of  the  extreme  severity  of  the  weather  and  the  dis- 
abled condition  of  the  ship,  a  considerable  portion  of  the 
deck  cargo  and  a  quantity  of  staves  firom  the  hold  were 
necessarily  thrown  overboard. 

In  order  to  shew  that  deck  cargo  was  improper,  espe- 
pedally  on  a  fall  voyage,  several  witnesses  were  called  on 
the  part  of  the  plaintiffs,  who  stated,  that,  though  the 
practice  was  common  both  on  Spring  and  fall  voyages,  it 
materially  impeded  the  navigation  of  the  ship  in  stormy 
weather,  such  as  was  naturally  to  be  expected  at  the  £eJ1  of 
the  year;  that  deck  cargo  could  only  be  insured  at  treble 
prenmun ;  and  that  many  owners,  and  particularly  those 
who  had  formed  themselves  into  mutual  assurance  clubs, 
altogether  prohibited  the  practice.  Two  of  these  wit- 
nesses, who  saw  the  Christopher  when  loaded  at  Quebec, 
described  her  deck  loading  to  be  excessive,  regard  being 
had  to  the  season  and  to  the  age  (about  twenty-two  or 
twenty-three  years)  of  the  vessel. 


At  whose  riskt 
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The  witnesses  were  asked  by  the  plaintiffs'  counsel^  at  1840. 
whose  risk  deck  cargo  was  brought  on  £bJ1  voyages,  the  ship- 
owner's or  the  merchant's.  This  inquiry  was  objected  to 
on  the  part  of  the  defendant  as  irrelevant  to  the  issue:  and 
it  was  further  insisted  that  this  must  depend  upon  the 
terms  of  the  contract  in  each  particular  case.  The  learned 
fiaron  permitted  the  questions  to  be  put  (53),  but  took  a 
note  of  the  objection.  The  result  of  the  evidence  was^ 
that,  though  charterparties  sometimes  expressly  provided 
for  '^a  fdn  and  complete  cargo  in  and  over  all,"  which  is 
meant  to  cover  deck  load,  yet,  in  the  absence,  of  such  stipu- 
lation, the  ship-owner  always  paid  for  deck  cargo  washed 
or  thrown  overboard. 

It  further  appeared  from  the  cross-examination  of 
the  plaintiffs'  witnesses,  that  the  Christopher  had  on  an 
average  of  six  fall  voyages  brought  home  a  larger  cargo 
than  upon  the  occasion  in  question;  and  had  in  1882 
brought  home  a  larger  cargo  (part  of  it  on  deck),  con- 
signed to  the  present  plaintiffs :  that  several  other  vessels 
whose  names  were  mentioned  had  pursued  the  same 
course;  and  that  there  were  some  vessels  at  Quebec  at 
the  time  the  Christopher  sailed  with  considerably  more 
deck  load  than  she  had. 

The  defendant  called  several  witnesses  who  swore,  that.  Defendant* t 
in  their  judgment,  a  moderate  deck  cargo  (and  they  thought 
the  quantity  stowed  on  the  Christopher's  deck  not  exces- 
sive), instead  of  obstructing  the  navigation  of  the  shipj 
was  rather  calculated  to  enable  her  better  to  encounter  se- 
vere weather ;  and  that  the  practice  of  carrying  deck  cai^ 
both  on  Spring  and  fall  voyages  was  general  in  the  Canada 
trade.  In  addition  to  the  fact  of  Jameson,  the  superin^ 
tendent  at  the  ponds,  having  furnished  timber  expressly 

(53)   The  ground  upon  which  to   be  raised  by  the  defendant's 

his  lordship  held  the  evidence  to  cross-examination  of  the  plaintiffs' 

be  receivable,  was,  that  it  was  of-  witnesses  from  the  prevalence  of 

fered  to  rebut  the  inference  sought  the  practice  of  carrying  deck  cugo. 


tm  TMM  OMOMPS  PU.AS, 


vitk  tke  kvpvied^  «f  Pxiee. 

coot  of  tke  deefaaboB,  toge^er  witk  tlie  pfem 
irplifatina  tkereco  aaie,  pp.244,  MT,  sdbBiittiii^ 
tiot  tlieT  were  eoodaife  eridcBtt  «r  a  adMmBan  br  die 
plaiiitiffi  tiist  tke  deck  caz^go  wwm  propcrir  ituved.  But 
tne  lesned.  BsroB.  df  iitid  to  tooctpc  tKnn. 
#rAe  It  wss  finAer  nbontted  OB  tbe  put  cf  tlie  deficDdant, 
tiat  Jamfwij  tbe  phintift'  ^ent  st  tlie  ponds,  hsving 
fhrwMhfd  tlie  timber  fer  m  deck  cv;go,  and  hsfingaeen 
and  approved  of  die  inamMT  in  vhidi  it  was  slofwed,  tbe 
plaintifb  eoold  not  afterwards  eomphin  tiiat  tiie  stowage 
was  improper:  and  Major  t.  Wldte,  7  C.  fc  P.  43,  was 
dted«  To  this  it  was  answered^  that,  firom  the  natnze  of 
Jameson's  employment,  the  plaintiffs  conld  not  be  boond 
bjr  any  assent  giren  bjr  him  to  the  particular  mode  of 
stowage. 
Sttfluunf  np.         In  his  summingnp,  the  learned  Baron  told  the  jury  that 

there  were  two  questions  for  their  consideration — first, 
whether  or  not  that  part  of  the  cargo  which  was  thrown 
orerboard  was  properly  loaded — secondly,  whether  it  was 
loaded  on  the  deck  at  the  request  or  with  the  assent  of  the 
plaintiffs.  As  to  the  first  question,  he  told  them,  that, 
primi  fietcie,  the  deck  was  not  the  proper  place  for  the 
stowage  of  the  cargo  or  any  part  of  it ;  that  in  some  cases 
custom  might  sanction  the  practice,  but  that,  without 
reference  to  any  custom,  if  it  increased  the  perils  of  the 
navigation,  it  was  an  improper  stowage ;  that,  if  it  in- 
creased the  danger  of  the  ship,  or  increased  the  danger  of 
that  part  of  the  cargo,  in  either  case  it  was  an  improper 
stowage,  because  it  tended  to  the  injury  of  the  shipper 
of  tho  goods :  and,  as  to  the  second  question,  he  left  it 
to  them  to  say  whether  or  not  Jameson  was  so  situated 
with  respect  to  the  plaintiffs  that  his  knowledge  and  ap- 
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probation  were  to  be  considered  the  knowledge  and  appro-         1840. 
bation  of  Price ;  telling  them,  that,  if  Price  knew  of  the 
cargo  being  stowed  on  deck,  and  approved  of  it,  the  plain- 
tiffs conld  not  afterwards  complain  that  such  stowage  was 
improper. 

The  jnry  found  a  verdict  for  the  plaintiffs,  damages, 
10/.  9s.  9d. 

Atcherley,  Serjeant,  in  Hilary  Term,  1839,  moved  for  a 
rule  nisi  to  enter  a  verdict  for  the  defendant  on  the  second, 
fourth,  sixth,  and  seventh  issues ;  or  for  a  new  trial  on  the 
grounds  that  evidence  had  been  improperly  received,  that 
evidence  had  been  rejected  which  ought  to  have  been 
received,  and  that  the  learned  judge  had  misdirected  the 
jury ;  or  that  the  judgment  might  be  arrested. 

1.  The  evidence  to  shew,  that,  in  the  event  of  loss  by  i.  As  to  the  im- 
jettison  of  deck  cargo,  the  value  was  paid  by  the  ship-  of  evidence, 
owner,  was  not  admissible  upon  this  record.     The  ques- 
tion was,  not,  at  whose  risk  deck  cargo  was  carried,  but 

whether  the  cargo  was  properly  loaded.  To  render  evi- 
dence of  this  sort  admissible,  it  should  have  been  shewn 
what  was  the  precise  contract  in  each  particular  case :  it 
cannot  be  taken  from  the  mere  statement  of  the  witnesses. 

2.  On  the  part  of  the  defendant,  the  second  count,  with  2.  As  to  the  im- 
the  plea  and  replication  thereto,  were  offered  in  evidence  of  evidence, 
to  shew  a  recognition  by  the  plaintiffs  of  the  custom  of 

loading  deck  cargo,  they  having  received  general  average 
upon  that  principle.  This  evidence  clearly  ought  to  have 
been  received,  and,  if  receivable,  was  conclusive;  and  con- 
sequently the  defendant  is  entitled  to  a  verdict  upon  those 
issues  to  which  it  was  applicable.  Suppose  the  claim  for 
general  average  had  been  the  subject  of  a  separate  action, 
and  the  plaintiffs  had  recovered  a  verdict,  and  the  recovery 
in  that  action  had  been  pleaded  to  a  second  action  in  the 
form  in  which  the  plaintiffs  have  declared  in  the  first 
count — could  there  be  any  doubt  that  such  former  recovery 
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1840.  would  be  a  good  bar  to  the  second  action?  And  is  it  the 
lets  a  bar  because  it  happens  to  be  upon  the  same  record? 
Qtj  suppose  it  had  been  proved  by  parol  evidence  that  the 
plaintiffs  had  claimed  and  received  general  average  upon 
the  footing  of  their  claim  in  the  second  count,  could  they 
afterwards  be  permitted  to  recover  in  respect  of  the  demand 
they  are  now  seeking  to  enforce  ?  At  all  events,  if  not 
conclusive  evidence,  it  was  evidence  that  ought  not  to  have 
been  withheld  firom  the  jury — evidence  of  an  admission  by 
the  plaintiff's  by  their  acts  and  their  conduct  that  deck 
eau^  was  a  proper  loading, 
a.  Misdirection.  8.  The  sccoud  breach  was,  that  the  defendant  care- 
lessly and  improperly  loaded  part  of  the  cargo  on  the 
deck,  whereby  the  pkintiffs  were  prevented  fix)m  insuring. 
The  questions  left  by  the  learned  judge  to  the  juiy  were, 
first,  whether  or  not  that  part  of  the  cargo  which  was 
thrown  overboard  was  properly  loaded,  secondly,  whether 
it  was  loaded  on  the  deck  at  the  request  or  with  the  as- 
sent of  the  plaintiff's :  and,  when  he  came  to  e2:plain  to 
them  what  was  a  proper  and  what  an  improper  mode  of 
loading,  he  told  them  that  the  question  was  not  as  to  any 
usage  of  trade,  but  whether  the  carrying  deck  cargo  at  all 
enhanced  the  dangers  of  the  navigation — ^repeating  fre- 
quently, that,  whatever  the  usage  on  the  subject,  deck 
loading  was  improper,  if  the  danger  of  the  navigation  was 
increased  by  it.  [Tindalj  C.  J. — If  the  peril  be  increased 
by  a  particular  mode  of  loading,  no  usage  will  make  it 
proper.]  The  question  is  not  whether  there  is  not  a  mode 
of  loading  more  safe  than  that  adopted  on  the  present 
occasion,  but  what  the  plaintiffs  had  a  right  to  expect, 
regard  being  had  to  the  usage  of  the  trade  to  which  the 
contract  had  relation.  In  Da  Costa  v.  Edmunds,  4  Camp. 
142,  which  was  an  action  on  a  policy  of  assurance  on  cer- 
tain carboys  of  vitriol,  it  appeared  that  they  were  carefully 
stowed  on  deck,  but  caught  fire  and  were  necessarily 
thrown  overboard  during  the  voyage.    The  evidence  of 
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usage  wasj  that  carboys  of  vitriol  are  sometiines  stowed  on  ^  1840^ 
the  deck  and  sometimes  bedded  in.  sand  in  the  hold,  where 
they  are  considered  safer :  and  yet  it  was  held  that  the 
underwriters  were  liable,  although  there  was  no  communi- 
cation to  them  that  the  carboys  were  to  be  stowed  on  deck. 
Lord  EUenborough,  in  leaving  it  to  the  jury  to  say  whe- 
ther it  was  usual  to  carry  vitriol  on  the  deck,  and  whether 
the  carboys  in  question  were  properly  stowed,  said,  that, 
'^  if  there  was  a  usage  to  carry  vitriol  on  deck,  the  under- 
writers were  bound  to  take  notice  of  it  without  any  oom- 
mimication,  and  all  they  coiQd  require  was  that  these  car- 
boys shoiQd  be  properly  stowed  in  the  usual  manner ;  and 
that,  on  the  other  hand,  they  were  not  liable  if  the  goods 
were  carried  on  the  deck  without  such  usage,  or  if  they 
were  not  stowed  there  in  a  skilful  and  proper  manner.^' 
Undoubtedly,  goods  stowed  on  deck,  in  the  absence  of  any 
custom  to  sanction  that  mode  of  stowage,  are  not  covered 
by  a  general  policy  on  goods — Ross  v.  TTiwaiies,  and  Back" 
house  V.  Ripley,  Park,  Ins.,  6th  Edit.  26.  And  in  Abbott  on 
Shipping,  5th  Edit.  855,  it  is  said  that  "The  French  Or- 
dinance in  express  terms  excludes  from  the  benefit  of 
general  average  goods  stowed  upon  the  deck  of  the  ship 
(liv.  3,  tit.  8,  du  Jet.,  Art.  13) :  and  the  same  doctrine 
prevails  in  practice  in  this  country  (citing  two  MS.  cases, 
Myer  v.  Varuter  Deyl  and  Backhouse  v.  Ripley)^  Gtx)ds  so 
stowed  may  in  many  cases  obstruct  the  management  of  the 
vessel,  and  except  in  cases  where  usage  may  have  sanctioned 
the  practice,  the  master  ought  not  to  stow  them  there 
without  the  consent  of  the  merchant.^'  Major  v.  White, 
7  C.  &  P.  43,  is  also  a  distinct  authority  to  shew,  that,  where 
the  owner  of  the  goods  has  notice  of  the  manner  in  which 
they  are  to  be  stowed,  and  assents  thereto,  he  cannot  after- 
wards complain  that  the  stowage  is  improper.  Here>  for  the 
purpose  of  the  loading,  Jameson  was  the  agent  of  the  plain- 
tififs,  and  therefore  his  knowledge  and  assent  binds  them. 

4.  The  first  breach  is  clearly  ill  assigned.    The  contract  4.  Arrest  of 
is,  that  the  vessel  shall  proceed  to  Quebec,  and  there  load  J*^^^™®'^^ 
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firom  the  factors  of  the  plaintiffs  a  full  and  complete  cargo 
not  exceeding  what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle^  &c. ;  and  the  breach  assigned  is^  that 
the  defendant  took  on  board  a  cargo  much  exceeding  what 
the  vessel  coiQd  reasonably  stow  and  carry  over  and  above 
her  tackle^  &c.  Now^  the  contract  is  a  contract  to  carry  a 
fiill  cargo  :  the  limitation  is  a  limitation  in  favour  of  the 
owner,  and  not,  as  it  is  here  sought  to  make  it,  one  that  is 
to  operate  against  her.  The  second  breach  is  equally  bad : 
it  is,  that  the  defendant  loaded  the  cargo  in  a  bad,  insuffi- 
cient, improper,  and  careless  manner,  to  wit,  by  loading  a 
part  of  it  on  the  deck  of  the  said  vessel,  whereby  it  be- 
came and  was  exposed  to  great  and  unnecessary  risk  and 
peril,  and  the  plaintiffs  were  deprived  of  the  power  of  effect- 
ing an  insurance  on  such  part  of  the  cargo  so  stowed  on 
deck — not  averring  any  intention  to  insure,  or  any  loss  in 
consequence  of  such  supposed  inability  to  insure :  indeed^ 
there  could  be  none,  if,  as  is  contended,  the  deck  cargo 
sailed  at  the  owner's  risk.  The  third  breach  is  immate- 
rial, it  being  conceded  that  the  deck  cargo  was  necessarily 
thrown  overboard. 
A  rule  nisi  having  been  granted — 


1.  Evidence 
properly  re- 
ceived. 


2.  Evidence 
properly  re- 
jected. 


The  Solicitor  General  and  Wightman,  in  Easter  Term 
last,  shewed  cause. — 1.  The  inquiry  whether,  when  deck 
cargo  was  carried,  it  was  at  the  risk  of  the  shipper  or 
the  ship-owner,  was  relevant  and  proper,  as  shewing  the 
true  nature  and  extent  of  the  custom  relied  on  by  the 
defendant.  2.  The  second  count  and  the  proceedings 
thereon  were  clearly  not  evidence,  and  were  properly  re- 
jected. It  is  perfectly  clear  one  count  or  one  plea  cannot 
be  used  for  the  purpose  of  disproving  another  count  or 
plea — Harrington  v.  Macmorris,  5  Taunt.  228 ;  Firmin  v. 
Crucifix,  5  C.  &  P.  98 ;  Montgomery  v,  Richardson,  5  C.  & 
P.  247 :  for,  as  was  observed  by  Alderson,  B.,  in  Edmunds 
V.  Groves,  2  M.  &  Welsby,  642,  "  the  pleadings  are  not  be- 
fore the  jury,  but  only  the  issue  J 


99 


MICHAELMAS  TERM^  4  VICTORIJB.  255 

3.  The  direction  of  the  learned  Baron  was  perfectly  1840. 
correct.  He  told  the  jury  that  they  had  two  questions  to  gould 
consider — first,  was  this  cargo  improperly  stowed:  if  so,  •• 

.  Olivee. 

the  plaintiffs  were  entitled  to  their  verdict — secondly,  whe-  3  ^g  ^^  ^1,^  ^, 
therly  improperly  stowed  or  not,  was  it  stowed  in  the  man-  *f^®^  mUdirec. 
ner  in  which  it  was  with  the  knowledge  and  consent  of  the 
plaintiffs.  As  to  the  first  question,  it  is  contended  that 
the  jury  should  have  been  told  that  the  plaintiffs  were 
bound  by  the  custom.  But,  to  whatever  extent  the  prac- 
tice of  carrying  deck  cargo  had  prevailed,  if  it  increased 
the  danger  of  the  voyage,  it  clearly  was  an  improper  mode 
of  stowage;  and  the  judge  was  warranted  in  so  directing 
the  jury.  In  Da  Costa  v.  Edmunds,  4  Camp.  142,  the  ques* 
tion  arose,  not  with  reference  to  any  increased  danger  ta 
the  ship  from  the  stowing  the  vitriol  on  deck,  but  witU 
reference  to  the  greater  or  lesser  degree  of  safety  to  the 
article  itself.  Then,  with  respect  to  the  supposed  agency 
of  Jameson — it  was  no  part  of  his  duty  as  superintendent 
of  the  ponds  to  control  or  interfere  with  the  mode  of  stow- 
age :  that  is  the  master^s  duty.  The  knowledge  of  Jameson^ 
or  even  the  knowledge  of  Price  himself,  that  part  of  the 
cargo  was  to  be  stowed  on  deck,  could  not  affect  the 
defendant's  liability. 

4.  The  stipulation  in  the  charterparty  that  the  owner  shall  *•  Arrest  of 
receive  on  board  a  full  and  complete  cargo  not  exceeding 

what  the  ship  can  conveniently  stow  and  carry,  whilst  it? 
operates  as  a  limitation  in  his  favour,  amounts  also  to  a 
contract  or  engagement  on  his  part  that  he  will  not  load 
an  excessive  cargo.  The  first  breach,  therefore,  is  well  as- 
signed. Whatever  might  have  been  the  fate  of  the  declara- 
tion, had  the  objections  presented  themselves  in  the  shape 
of  a  special  demurrer,  it  is  at  all  events  good  after  verdict. 

Atcherley  and  Stephen,  Serjeants,  and  R,  V.  Richards,  in 
support  of  the  rule. — 1.  The  evidence  as  to  the  party  at  1.  Evidence  im- 
whose  risk  deck  cargo  was  carried  clearly  was  irrelevant,  ceWdU^'*' 

VOL.  II.  s 
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1840.  and  introduced  a  totally  different  issne ;  the  only  question 
upon  the  record  being  whether  or  not  usage  sanctioned 
the  particular  mode  of  stowage.  In  all  the  instances  in 
which  the  owner  was  shewn  to  have  paid  for  deck  ca^o 
washed  or  thrown  overboard^  the  amotlnt  was  so  small  that 
the  party  might  for  many  reasons  prefer  submitting  to  the 
demand  rather  than  embark  in  an  extensive  sea  of  litiga- 
tion. Besides,  the  rights  and  liabilities  of  the  parties 
could  only  be  shewn  by  the  production  of  the  charterparty 
in  each  particular  case. 
2.  Evidence  im-       2.  The  sccond  count  ought  to  have  been  admitted  in 

properly  re* 

jected.  evidence.     The  plaintiffs  in  that  count  claimed  a  compen- 

sation in  respect  of  general  average  due  for  the  deck  cargo, 
aflSrming  it  to  have  been  duly  loaded  pursuant  to  the  cus- 
tom. The  defendant  paid  the  sum  claimed  into  court; 
and  the  plaintiffs  took  it  out  in  satisfaction  of  the  damages 
in  the  second  count.  The  acts  and  conduct  of  the  plain- 
tiffs in  dealing  with  that  count  clearly  amounted  to  an 
admission  that  was  conclusive  against  them  as  to  the  first 
count.  [Ttnrfa/,  C.  J. — If  evidence  at  all,  it  certainly  is 
not  concltisive,']  At  least  it  was  evidence  for  the  jury,  like 
any  other  admission.  In  Churchill  v.  Day,  3  M.  &  B.  71, 
it  was  held,  that,  where  the  plaintiff  declares  for  work  done 
and  upon  an  account  stated,  and  money  is  paid  into  court 
on  the  latter  count  only,  he  is  not  entitled  to  a  verdict 
upon  proof  of  work  done,  though  no  evidence  be  given 
of  an  account  having  been  stated,  and  the  money  paid  into 
court  greatly  exceeds  the  sum  due  for  work^  and  would  be 
covered  by  a  demand  which  the  plaintiff  has  against  the 
defendant  by  virtue  of  a  covenant  in  a  deed.  And  Lord 
Tenterden  said :  '*  It  would  be  dangerous  to  say,  that,  if 
money  is  paid  into  court  upon  one  count,  and  in  the 
declaration  another  count  is  found  more  accurately  appli- 
cable to  the  plaintiff's  cause  of  action,  the  effect  of  the 
payment  would  be  defeated.^' 

s.  MiidirtcUoiu      8.  The  parties  must  be  taken  to  have  contracted  with 
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reference  to  the  particular  usages  and  customs  of  the  isio. 
trade — Koines  v.  Knightly y  Skinner^  54;  Cunningham  v. 
Fbnblanque,  6  C.  &  F.  44 :  and  the  propriety  of  the  stow- 
age must  be  measured  by  the  same  standard.  The  learned 
judge^  therefore,  erred  in  telling  the  jury,  as  he  repeatedly 
did,  that  deck  cargo  was  an  improper  stowage  if  it  increased 
the  difficulty  and  danger  of  the  navigation.  The  effect  of 
that  direction  was  to  throw  the  custom  out  of  view  altoge- 
ther. That  which  the  parties  by  their  contract  have  contem- 
plated, and  which  is  usual  in  the  trade,  cannot  as  between 
themselves  be  considered  an  improper  stowage:  volenti 
non  fit  injuria.  The  point  has  been  already  decided  by  the 
judgment  of  the  court  upon  the  demurrer  to  the  second 
count:  on  which  occasion  the  Lord  Chief  Justice  said: 
^'  When  the  loading  on  the  deck  has  taken  place  with  the 
consent  of  the  merchant,  it  is  obvious  that  no  remedy 
against  the  ship-owner  or  master  for  a  wrongful  load- 
ing of  the  goods  on  deck  can  exist.  The  foreign  autho- 
rities are  indeed  express  on  that  point — Yalin,  tit.  Du 
Capitaine,  Art.  12 :  ConsoL  del  Mar.  c.  183.  And  the 
general  rule  of  the  English  law,  that  no  one  can  maintain 
an  action  for  a  wrong,  where  he  has  consented  or  con- 
tributed to  the  act  which  occasions  his  loss,  leads  to 
the  same  conclusion.^'  For  this  purpose,  the  knowledge 
of  Jameson,  the  superintendent,  was  the  knowledge  of 
Price :  and  the  learned  judge  ought  to  have  so  directed 
the  jury. 

4.  There  is  no  contract  stated  in  the  declaration,  nor  4.  Arrest  of 
any  duty  imposed  upon  the  defendant  by  thecharterparty,  ^"''«°*'"- 
to  sustain  the  first  breach.     It  is  in  effect  charging  as  a 
duty  that  which  is  in  truth  a  privilege :  Hunter  v.  Dry, 
2  B.  &  Aid.  421. 

Cur.  adv.  vult. 

TiNDAL,   C.  J.,   now  delivered  the  judgment  of  the 
court : — This  was  an  action  of  assumpsit  on  a  charterparty 

s2 
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1840.  made  between  the  defendant,  therein  described  as  the 
owner  of  the  ship  called  the  Christopher,  then  lying  at 
London,  of  the  one  part,  and  the  plaintiflFs,  therein  de- 
scribed as  merchants,  of  the  other  part,  whereby  it  was 
agreed  that  the  said  ship  should  sail  with  all  convenient 
speed  to  Quebec,  or  as  near  thereto  as  she  could  safely 
get,  '^  and  there  load  from  the  factors  of  the  plaintiffs  a 
full  and  complete  cargo  of  pine  timber  and  deals,  &c.,  not 
exceeding  what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle  See"  The  declaration  assigned  three 
breaches — first,  that  the  defendant  would  not  load  in  and 
on  board  of  the  said  ship  a  full  and  complete  cargo  not 
exceeding  what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle  &c.,  but,  on  the  contrary,  ''loaded 
on  board  the  ship  a  cargo  much  exceeding  what  the  said 
vessel  could  reasonably  stow  and  carry  over  and  above 
her  tackle  &c/*  The  second  breach  was  for  carelessly 
and  improperly  loading  part  of  the  cargo  on  the  deck, 
whereby  the  plaintiffs  were  prevented  from  insuring: 
and  the  third,  for  not  taking  proper  care  of  the  cargo, 
whereby  it  was  lost.  There  was  a  second  count,  for  gene- 
ral average. 

The  defendant,  as  to  the  first  count,  traversed  the  se- 
veral breaches  therein  assigned;  and  issue  was  joined 
thereon.  The  defendant  also  pleaded  to  the  first  and 
second  breaches  assigned,  that  the  loading  was  by  the  order 
and  direction  of  the  plaintiffs ;  on  each  of  which  pleas 
an  issue  was  afterwards  taken.  As  to  the  second  count, 
the  defendant  paid  money  into  court,  which  money  the 
plaintiffs  took  out  of  court  in  satisfaction  of  the  damages 
alleged  in  the  second  count. 

At  the  trial,  the  jury  found  a  verdict  for  the  plaintiffs 
on  the  three  breaches  assigned,  with  general  damages 
thereon:  and  the  case  comes  before  us  on  a  motion  to 
enter  a  verdict  for  the  defendant  on  the  second,  fourth, 
sixth,  and  seventh  issues;  or  for  a  new  trial,  on  three 
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grounds — first,  the  reception  of  evidence  that  was  inad-  1840. 
missibk — secondly,  the  rejection  of  evidence  that  ought 
to  have  been  admitted — ^thirdly,  the  misdirection  of  the 
judge.  There  has  also  been  a  motion  in  arrest  of  judg- 
ment, in  case  a  new  trial  should  be  refused,  upon  the  ground 
that  the  first  breach  alleged  in  the  declaration  is  bad, 
inasmuch  as  it  is  not  founded  on  any  contract  of  the 
defendant  contained  in  the  charterparty,  and  that,  the 
damages  being  entire,  the  verdict  for  the  plaintifis  cannot 
be  supported.  An  objection  was  also  taken  to  the  second 
breach  alleged  in  the  declaration;  but,  from  the  opinion  we 
have  formed  as  to  the  first  breach,  it  becomes  unnecessary 
to  give  any  opinion  thereon. 

Upon  the  objection  above  stated  in  arrest  of  judgment  Arrest  of  Judg- 
as  to  the  first  breach,  we  are  of  opinion  that  such  objec-  ™*° 
tion  ought  to  prevail.     So  much  of  the  clause  in  the  char- 
terparty as  states  that  the  ship  shall  load  from  the  factors 
of  the  plaintiffs  a  full  and  complete  cargo,  is  an  agree- 
ment binding  on  the  ship-owner,  and  compelling  the  de- 
fendant to  take  a  full  and  complete  cargo  on  board,  if 
procured  by  the  factors  of  the  freighters  and  ready  for 
delivery  on  board  at  the  proper  time.     But  the  condition 
thereto  annexed,  that  it  shall  not  '^  exceed  what  the  ship 
can  conveniently  stow  and  carry,*^  is  a  condition  intro- 
duced solely  and  exclusively  in  favour  of  the  defendant, 
the  ship-owner,  in  order  to  limit  and  define  the  extent  of 
the  general  terms   "a  full  and   complete  cargo.^'     The 
plaintiffs  could  not  bring  any  action  against  the  defendant 
for  not  loading  a  full  and  complete  cargo,  if  the  latter 
could  shew  that  no  more  of  the  ship  was  lefl  empty  than 
was  sufficient  to  stow  her  tackle,  apparel,  provisions,  and 
furniture.     But,  on  the  other  hand,  the  clause  does  not 
contain  any  words  obligatory  on  the  defendant,  that  the 
ship-owner  shall  not  load  more  than  the  covenant  com- 
pelled, if  the  freighters  required  it  and  the  ship-owner 
assented  to  it.     The  captain  and  the  crew  might,  by  put- 
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ting  themselves  to  personal  inconvenience,  be  able  safely 
to  load  on  board  a  larger  cargo  than  the  ship-owner  could 
be  compelled  to  take ;  and  such  loading  on  board,  if  un- 
attended with  danger  to  the  voyage  or  injury  to  the  plain- 
tiffs, could  not  be  considered  as  a  ground  of  action  upon 
the  breach  of  a  condition  introduced  entirely  for  the  ship- 
owner's security.  In  short,  the  words  are  words  of  ex- 
emption in  favour  of  the  defendant,  and  the  plaintiffs  de- 
sire them  to  be  construed  as  words  of  obligation  against 
the  defendant.  The  first  breach,  therefore,  we  consider 
to  be  bad,  and,  as  the  damages  are  entire,  the  judgment 
must  be  arrested;  or,  acc<H*ding  to  the  doctrine  laid  down 
in  the  case  of  Leach  v.  Thomas,  2  M.  &  W.  427,  5  Dowl. 
61 2,  we  think  a  venire  de  novo  may  be  awarded:  the  coiurt 
of  Exchequer  having  in  this  respect  restored  the  practice 
which  in  former  cases  prevailed  in  this  court. 

Notwithstanding,  however,  our  opinion  on  this  pomt, 
the  defendant  has  the  right  to  require  our  judgment  on 
the  other  points  which  have  been  made  in  argument,  re- 
lating to  a  new  trial,  on  which  also  this  rule  was  moved. 

At  the  trial  two  questions  were  put  by  the  judge  to 
the  jury — ^first,  whether  the  timber  was  improperly  stowed 
— secondly,  if  it  was  so,  whether  it  was  stowed  with  the 
knowledge  and  consent  of  Price,  one  of  the  plaintiffs.  The 
jury  found  both  questions  in  favour  of  the  plaintiffs,  viz. 
that  the  timber  was  improperly  stowed,  and  that  it  was 
not  stowed  with  the  consent  of  Price. 

The  main  question  between  the  parties  being  whether  a 
ship-owner  in  the  Canada  trade  is  authorized  to  stow  a 
portion  of  his  timber  cargo  on  deck  in  the  Winter  season, 
evidence  was  given  on  the  part  of  the  plaintiffs  to  shew 
such  a  mode  of  loading  to  be  highly  dangerous.  The  de- 
fendant, on  the  other  hand,  called  witnesses  to  shew, 
that,  so  far  from  being  dangerous,  it  was  rather  advan- 
tageous to  the  voyage.  The  defendant  further  examined 
witnesses  to  prove  that  such  a  course  of  loading  was  gene- 
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ral  in  the  Canada  trade;  upon  which  the  plaintiffs  in-  1840. 
quired  at  whose  risk  in  such  cases  the  deck  cargo  was 
brought  home;  and^  for  the  purpose  of  shewing,  that, 
when  such  course  was  pursued,  it  was  at  the  risk  of  the 
ship-owners,  the  plaintiffs  inquired  whether  the  ship* 
owners  had  not  in  fact  paid  for  the  loss  when  any  loss 
had  occurred. 

This  evidence  was  objected  to  on  the  part  of  the  de- 
fendant, on  the  ground  that  the  risk  must  depend  upon 
the  contract  between  the  particular  parties,  and  conse- 
quently that  the  inquiry  could  only  be  answered  by  proof 
of  the  contract  entered  into  in  each  particular  case.  It 
was  proved,  however,  to  be  not  unusual  in  this  trade  for 
the  parties  to  insert  in  their  charterparties  the  words  ''in 
and  over  all,''  as  descriptive  of  the  cargo  contemplated, 
when  a  deck  cargo  was  intended  to  be  loaded ;  and  this  hav- 
ing been  proved,  it  was  asked  which  party,  in  the  absence 
of  any  particular  stipulation  respecting  a  deck  cargo,  had 
in  point  of  practice  borne  the  loss,  the  shipper  or  the  ship- 
owner. This  inquiry  was  objected  to,  but  was  allowed  by  the 
judge;  and  we  think  it  was  properly  allowed :  for,  the  object 
of  proving  the  usage  of  trade  to  load  a  deck  cargo  went  to 
establish  that  the  ship-owner  had  not  improperly  stowed 
his  cargo,  and  therefore  that  he  was  not  responsible  for 
the  consequences  of  such  mode  of  stowage :  but,  if  it  were 
shewn,  that,  when  a  loss  had  occurred  under  such  circum- 
stances, the  ship-owner  had  paid  the  owner  of  the  goods 
the  amount  of  such  loss,  it  was  strong  evidence  to  shew 
that  the  practice,  however  common,  of  carrying  a  deck 
cargo,  did  not  decide  the  question  as  to  the  liability  of  the 
parties ;  but,  on  the  other  hand,  shewed  that  the  owner, 
by  taking  such  a  cargo,  incurred  a  liability  which  did  not 
belong  to  him  in  respect  of  the  rest  of  the  cargo.  The 
payment  of  the  loss  was  proof  that  he  had  acted  in  a  man- 
ner not  warranted  by  the  usage  of  the  trade. 

The  second  objection  was,  that  the  judge  ought  to  have  Second  count 
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IS40.  aBofwed  the  second  count,  which  was  for  genend  average; 
and  which  aTcrred  a  stowage  of  the  plaintiffs'  goods  accord- 
ing to  the  cnstom  of  trade,  the  plea  thereon  c^  payment 
into  oonrt  to  the  amonnt  of  29/.  6#.  6d,,  and  the  replication 

«M  procrediogf  ...  . 

tWrcoo  pro-       accepting  the  same  in  satisfaction,  to  be  read  as  evidence, 

on  the  part  of  the  defendant,  that  the  cargo  had  been  pro- 
perly stowed  according  to  the  custom  of  the  trade. 

It  was  contended,  that,  if  the  plaintiffs  out  of  court  had 
claimed  a  sum  as  due  to  them  for  general  average,  on  the 
ground  that  their  goods,  after  having  been  properly  stowed, 
bad  been  necessarily  thrown  overboard  for  the  general 
safety  of  the  ship  and  cai^,  and  the  plaintiffs  had  re- 
ceived the  sum  required  in  satisfaction  of  their  demand,  it 
would  have  been  evidence  of  an  acknowledgment  by  them 
that  their  goods  had  been  properly  stowed :  and,  if  so,  the 
same  circumstances  could  not  be  less  evidence  because 
they  were  stated  on  the  record.  But  this  argument,  when 
examined,  appears  to  us  to  be  unsound.  A  plaintiff,  in 
setting  forth  the  ground  of  his  demand  upon  the  defend- 
ant, is  at  liberty  to  state  different  claims  upon  the  record, 
though  inconsistent  with  each  other,  without  subjecting 
himself  thereby  to  have  one  of  such  claims  set  up  as  an 
answer  to  the  other.  Whatever  issues  are  joined  upon  any 
coimts  or  pleas,  are  to  be  tried  by  the  jury  distinctly  from 
each  other.  If  not  guilty  and  a  justification  are  pleaded  to 
a  declaration  in  trespass,  the  admission  of  the  trespass  in 
the  justification  will  not  entitle  the  plaintiff  to  a  verdict  on 
the  plea  of  not  guilty. 

It  is  contended,  however,  in  this  case,  that,  taking  the 
money  out  of  court  in  satisfaction  of  the  matter  in  the 
second  count,  was  an  act  of  the  plaintiffs  apparent  upon 
the  record  of  which  the  defendant  was  entitled  to  avail 
himself.  But  the  answer  is,  that  this  part  of  the  pleading 
was  not  before  the  jury.  In  the  case  of  Montgomery  v. 
Richardson,  5  C.  &  P.  247,  where  to  a  declaration  for  false 
imprisonment,  the  general  issue  and  several  special  pleas 
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were  pleaded,  and  a  judgment  upon  demurrer  to  the  spe-  1340. 
cial  pleas  had  been  given  for  the  plaintiff,  it  was  contended 
that  the  plaintiff  was  entitled  to  read  one  of  those  pleas  to 
the  jury  in  support  of  the  issue  of  not  guilty,  because  the 
jury  were  to  assess  the  damages  on  the  special  pleas.  But 
Lord  Tenterden  was  clearly  of  opinion  that  he  was  not, 
because  there  could  be  no  damage  on  the  special  pleas  till 
the  plaintiff  had  proved  his  case  on  the  general  issue. 

The  effect  of  the  pleadings  in  the  present  case  is  this: — 
The  plaintiffs  claim  a  total  loss  upon  their  goods  in  conse- 
quence of  the  misconduct  of  the  defendant,  and,  in  case 
they  should  fail  in  establishing  such  misconduct  in  the 
defendant,  they  claim  a  partial  compensation  for  the  sacri* 
fice  of  their  goods,  in  the  shape  of  general  average.  The 
defendant,  admitting  the  second  claim,  pays  it  into  court, 
which  the  plaintiffs  take  out,  having  no  claim  in  this  view 
beyond  the  amount  paid  in.  But,  in  so  doing,  they  do  not 
abandon  the  claim  which  they  have  preferred  in  the  first 
count  of  the  declaration,  and  upon  which  issues  remain  to 
be  tried.  They  would  not,  indeed,  be  permitted  to  re- 
tain the  whole  amount  of  loss  under  the  first  count,  and 
the  amount  of  general  average  under  the  second:  but 
they  are  not  to  be  deprived  of  their  right  to  insist  that  a 
total  loss  has  been  sustained  by  the  misconduct  of  the 
defendant. 

The  third  objection  is  founded  on  certain  alleged  misdi-  Alleged  miidi- 
rections  of  the  judge.  First,  it  is  said  that  he  ought  not 
to  have  left  it  to  the  jury  to  decide  whether  from  the 
knowledge  and  approbation  of  Jameson,  the  superinten- 
dent of  the  ponds,  with  respect  to  the  loading  of  the  cargo, 
the  knowledge  and  approbation  of  the  plaintiff  Price  were 
to  be  inferred:  but,  on  the  contrary,  that  he  ought  to  have 
directed  the  jury  that  such  knowledge  and  approbation 
were  to  be  inferred  therefrom.  We  do  not,  however,  ac- 
cede to  this  objection.  Jameson  was  not  authorized  by 
his  employment  as  superintendent  to  bind  the  plaintiffs; 
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1840.  and,  as  to  the  fact  of  knowledge,  the  plaintiff  Price  lived  at 
a  distance  of  nearly  three  miles  from  the  ponds.  There  is 
no  reasonable  ground,  therefore,  for  the  assumption  that 
Price  was  necessarily  acquainted  with  every  thing  that  was 
known  to  Jameson. 

The  next  head  of  objection  to  the  direction  of  the  judge, 
is,  that  he  told  the  jury,  that,  if  the  loading  a  deck  cargo 
increased  the  danger  of  navigation,  it  was  an  improper 
practice ;  thereby,  as  it  is  said,  excluding  the  consideration 
of  usage,  and  making  the  increase  of  danger  an  absolute 
test  of  improper  stowage.  But  the  language  of  the  learned 
judge  must  be  viewed  with  reference  to  the  case  in  proof 
before  the  jury.  K  a  particular  mode  of  stowage  be  con- 
formable to  the  established  usage  of  trade,  it  may  not  be 
improper,  although  another  mode  of  stowage  may  be  more 
safe.  In  this  case  it  was  proved  that  the  practice  of  stow- 
ing timber  upon  deck  was  very  general,  but  it  was  also 
shewn,  that,  when  the  cargo  was  so  loaded  and  a  loss  oc- 
curred, the  ship-owner,  in  the  absence  of  any  stipulation  to 
the  contrary,  had  paid  the  amount  of  loss  to  the  shipper: 
and  no  instance  was  given  in  which  the  loss  had  been  sus- 
tained by  the  shipper.  It  was  further  shewn,  that  insur- 
ances upon  deck  cargo  could  not  be  effected  unless  at  a 
triple  premium :  and  still  further,  that  it  was  not  unusual 
to  insert  a  special  clause  in  the  charterparty,  that  tiie  ship 
should  have  a  deck  load. 

Prima  facie  the  deck  is  an  improper  place  for  the  stow- 
age of  the  cargo,  or  any  part  of  it.  The  duty  of  stowing 
the  cargo  belongs  to  the  master;  and  no  evidence  was 
given  of  a  general  custom  to  load  a  deck  cargo  at  the  risk 
of  the  shipper.  So  far  as  the  evidence  upon  this  subject 
went,  it  shewed,  that,  whenever  a  loss  had  occurred,  it  had 
been  made  good  by  the  ship-owner,  and  consequently  he 
had  no  right  by  custom  to  throw  the  loss  upon  the  ship- 
per. The  learned  judge  therrfore  told  the  jury  that  they 
were  not  to  consider  the  matter  with  reference  to  the  cus- 
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torn,  but  with  reference  to  the  fact  whether  the  stowage 
was  actually  improper,  that  is  to  say,  whether  it  was  such 
as  to  increase  the  perils  of  the  navigation. 

The  great  body  of  the  evidence  on  both  sides  was  di- 
rected to  the  question,  whether  the  danger  was  increased  or 
diminished  by  the  stowage  on  the  deck ;  the  plaintifb'  wit- 
nesses stating  the  former,  and  the  defendant's  the  latter. 
The  question  left  to  the  jury  was,  whether  the  timber 
stowed  upon  the  deck  was  properly  or  improperly  stowed: 
the  judge  telling  the  jury,  that,  if  it  increased  the  danger 
of  the  ship,  or  increased  the  danger  to  that  part  of  the 
cargo,  in  either  case  it  was  an  improper  stowage,  because 
it  tended  to  the  injury  of  the  shipper.  It  was  finally  left 
to  them,  in  the  language  of  the  issue — ''  Was  this  cargo 
improperly  stowed?''  The  jury  found  that  it  was  impro- 
perly stowed :  and  we  do  not  think  that  the  direction  to 
the  jury,  under  the  circumstances  of  the  case,  to  exclude 
from  their  consideration  the  evidence  of  the  practice,  was 
wrong. 

For  these  reasons,  we  are  of  opinion  that  the  defendant 
is  not  entitled  either  to  enter  a  verdict  for  herself  or  to 
have  a  new  trial:  but,  for  the  reasons  we  have  before  given, 
we  think  a  venire  de  novo  should  be  awarded. 


1840. 


(54)  By  the  3  &  4  Vict  c.  36 
(which  is  substantially  a  re-enact- 
ment of  the  2  &  3  Vict.  c.  44),  s. 
1,  it  is  enacted,  "  that  it  shall  not  be 
lawful  for  any  part  of  the  cargo  of 
any  ship  or  vessel  wholly  or  in  part 
laden  with  timber  or  wood  goods, 
and  clearing  from  any  British  port 
in  North  America,  or  Honduras, 
for  any  port  in  the  United  Kingdom, 
between  the  1st  September  and  the 
1st  May  in  each  year,  to  be  stowed 
or  placed,  during  any  part  of  the 
voyage,  upon  or  above  the  deck  of 


Venire  de  novo  (54). 

such  ship  or  vessel ;  and  the  obtain 
or  master  of  every  ship  or  vessel  so 
laden,  and  clearing  from  any  Bri- 
tish port  in  North  America,  or 
Honduras,  for  any  port  in  the 
United  Kingdom,  between  the  said 
1st  September  and  1st  May  in  each 
year,  shall  not  be  permitted  to  sail 
without  first  procuring  a  certificate 
from  the  clearing  officer  that  all  the 
cargo  ia  below  deck." 

And  by  8.  2,  a  penalty  of  100/.  is 
imposed  for  placing  timber,  other 
than  store  spars,  &c.,  on  deck. 


IN  THE  COUUON  FLEAS, 


ThedifcDdanti, 
with  wbom 
the  biokrapt 
had  dcpoiiwd  ■ 

of  moocf, 

to  the  office  fbr 
the  porpoH  ot 

whccbcr  (he 
bank  rap  I  hid 
paid  Ihe  pte- 
mium,  with  di- 
nctioni  to  bim 
to  paj  It  if  the 
bankrupt  had 
emitted  (0  lo 
do.    The  agent 
told  a  clerk  in 
the  office  that 
the  policjr  had 
been  ao  depo- 
ailed  with  Ihe 
defbndaalt ; — 
Sembtt,  that 


take  the  polic j 
out  of  the  order 


Edwards  and  Otbers,  Assignees  of  W.Weston,  a  Bank- 
rupt, V.  Scott  and  Another. 

1  ROVER  by  the  plaintiffs  as  assignees  of  Warwick 
Weston,  a  bankrupt,  for  a  policy  of  insorance  for  3,000/. 
upon  the  life  of  the  bankrupt  in  the  London  Life  Associa- 
tion. Pleas — first,  not  guilty — secondly,  that  the  plaintiffs 
were  not  possessed  as  such  assignees.     Issue  thereon. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  Term,  1838,  the  following  facts  appeared 
in  evidence : — The  policy  in  question  {which  bore  date  the 
80th  October,  1818)  was,  on  the  Ist  November,  1836,  de- 
posited with  the  defendants,  who  were  ship-builders  at 
Greenock,  as  a  collateral  security  for  an  advance  of  3,000/. 
made  by  them  to  Weston  upon  two  cargoes  of  teak  which 
he  on  that  day  contracted  to  dehver  to  them,  but  which 
contract  he  was  never  in  a  condition  to  complete.  In 
March,  1837,  Weston,  being  embarrassed,  called  a  meeting 
of  his  creditors.  At  this  meeting,  the  gentleman  who  had 
entered  into  the  contract  above  mentioned  aa  the  agent  of 
the  defendants,  attended  on  their  behalf;  and  an  account 
was  prepared  shewing  the  various  claims  against  Weston, 
in  wliich  account  the  advance  of  the  3,000/.  by  the  defend- 
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Weston  became  bankrupt  on  the  27th  of  July,  1837.  1840. 

On  the  part  of  the  plaintiffs,  a  clerk  of  the  insurance 
company  was  called.  He  proved  that  there  was  no  entry 
in  their  books  of  any  notice  of  the  assignment  or  transfer 
of  the  policy  in  question ;  that  all  such  notices  as  were 
received  were  recorded ;  that  the  practice  of  the  office  was 
to  require  a  written  notice ;  and  that  verbal  notices  were 
never  entered. 

Under  these  circumstances,  the  question  was  whether  or 
not  the  policy  was  in  the  order  and  disposition  of  Weston 
as  reputed  owner,  within  the  72nd  section  of  the  6  Geo.  4^ 
c.  16,  at  the  time  of  his  bankruptcy. 

His  lordship  told  the  jury  that  there  appeared  to  him  to 
have  been  a  want  of  due  care  and  caution  on  the  part  of 
the  defendants ;  and  that,  in  his  opinion,  founding  himself 
upon  some  authorities  that  had  been  cited,  neither  the 
notice  to  the  creditors  at  the  meeting  held  in  March,  nor 
the  verbal  notice  at  the  office,  operated  to  divest  Weston 
of  the  apparent  ownership  of  the  policy,  the  course  of 
business  at  the  insurance  office  requiring  the  notice  to  be 
in  writing. 

The  jury  thereupon  returned  a  verdict  for  the  plain*^ 
tiffs  with  nominal  damages,  the  defendants  undertaking  to 
restore  the  policy. 

Plait,  in  Hilary  Term,  1839,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection. — He  cited  Smith 
V.  Smithy  2  C.  &  M.  231,  4  Tyr.  52.  There  A.  made  ad- 
vances  to  B.,  a  trader,  and  afterwards  took  from  him  as  a 
security  an  assignment  of  an  equitable  life  interest  in  stock 
and  other  property  standing  in  the  name  of  and  vested  in 
three  trustees  under  a  marriage  settlement.  There  being 
rumours  about  the  solvency  of  B.,  A.  in  the  course  of  a 
conversation,  subsequently  to  the  assignment,  and  not  with 
a  view  of  giving  validity  to  his  security,  mentioned  to  one 
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1840.  of  the  trustees,  who  was  not  the  acting  trustee,  that  he  was 
secured  by  the  assignment :  and  it  was  held  that  this  com- 
mnnication  was  a  sufficient  notice  to  prevent  the  interest 
of  B.  passing  to  his  assignees  on  his  bankruptcy,  as  pro- 
perty in  his  order  and  disposition. 

Talftmrd  and  Channell,  Serjeants,  now  shewed  cause. — 
The  verbal  notice  given  at  the  office  by  the  agent  of  the 
defendants  clearly  was  not  sufficient  to  take  the  policy  out 
of  the  order  and  disposition  of  the  bankrupt  within  the 
meaning  of  the  6  Geo.  4,  c.  16,  s.  72 — Williams  v.  Thorp, 
2  Sim.  257  j  Ex  parte  Colvilly  1  Mont.  110;  Ex  parte 
Tennyson,  1  Mont.  &  Bligh,  67 ;  Ex  parte  Monro,  Buck^ 
800;  Ex  parte  Car  bis,  in  re  Groggon,  4  Deac.  &  Chit. 
857 ;  Ex  parte  Watkins,  in  re  Kidder,  2  Mont.  &  Ayr. 
848.  There  is  nothing  to  break  in  upon  these  several 
decisions  except  the  case  of  Smith  v.  Smith,  2  C.  &  M.  281, 
4  Tyr.  52,  which  was  cited  in  almost  all  of  them,  and  with- 
out effect.  And  it  would  be  manifestly  more  convenient 
that  a  known  rule  should  be  adhered  to,  than  that  the 
question  should  be  left  to  a  jury  upon  the  facts  of  each 
particular  case. 

Greenwood,  in  support  of  the  rule. — Since  the  case  of 
Brown  v.  Heat/icote,  1  Atk.  160,  it  has  uniformly  been  held 
that  assignees  under  commissions  of  bankruptcy  take  sub- 
ject to  all  equitable  liens  against  the  bankrupt  himself. 
Whether  or  not  the  policy  in  dispute  was  at  the  time  of  Wes- 
ton's bankruptcy  in  his  order  and  disposition^  was  a  simple 
question  of  fact  for  the  jury ;  and  that  question  has  not 
been  submitted  to  them.  The  cases  cited  on  the  other  side 
are  altogether  inapplicable  :  the  rule  they  establish  goes  no 
further  than  this — that,  where  the  assignment  of  the  policy 
is  the  sole  circumstance  to  shew  a  change  of  ownership, 
as  a  rule  for  the  guidance  of  a  judge  sitting  in  Equity,  it 
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18  to  be  inferred  that  the  property  still  remains  in  the         1840. 
bankrupt  unless  notice   has   been   given  to   the   office.      ^    '     " 
That  rule  has  never  been  applied  to  a  case  where^  as  here^  «• 

Scott 

the  transfer  was  notorious.  "  Notice/'  says  Littledale,  J., 
in  Buck  V.  Lee,  1  Ad.  &  E.  808,  3  N.  &  M.  580,  ''  may  be 
merely  evidence  as  to  apparent  ownership,  together  with 
other  facts.''  In  Ex  parte  Newton,  2  Mont.  &  Ayr.  51, 
the  court,  speaking  of  the  doctrine  of  notice,  say :  '^  The 
cases  have  gone  very  far,  and  there  is  no  inclination  in  this 
court  to  carry  them  any  further."  In  Jones  v.  Gibbons, 
9  Ves.  407,  the  Master  of  the  Rolls  (Sir  William  Grant) 
says:  '*  It  is  decided  by  Ryall  v.  Rowles,  1  Atk.  165, 
that  debts  and  chattels  are  within  the  meaning  of  the 
statute  [21  Jac.  1,  c.  19,  s.  11].  The  consequence  is, 
that,  if  they  remain  in  the  possession,  order,  and  dispo- 
sition of  the  bankrupt  at  the  time  of  the  bankruptcy,  they 
will  pass  by  the  assignment  to  the  assignees.  Therefore,  in 
order  completely  to  divest  the  bankrupt  of  such  debts,  he 
must  have  done  everything  that  is  equivalent  to  a  delivery 
of  chattels  personal,  that  is,  of  movable  goods ;  and  the 
judges,  at  least  one.  Sir  Thomas  Parker,  says,  that  which  is 
equivalent  to  delivery  of  movables,  is,  in  the  case  of  a  debt, 
an  assignment  and  delivery  of  the  security,  if  any,  and  no- 
tice to  the  debtor  of  the  assignment.  It  might  perhaps 
have  been  a  question  whether,  after  assignment  and  deli- 
very of  the  security  to  the  assignee,  the  bankrupt  could  be 
said  to  have  the  order  and  disposition,  merely  because  there 
was  no  notice  to  the  debtor  of  the  assignment.  Probably 
that  requisite  was  added,  as  otherwise  the  debtor  might 
safely  pay  the  money  to  the  person  who  had  without  his 
knowledge  ceased  to  be  his  creditor.  The  debtor  would  be 
bon&  fide  in  making  the  payment  j  and  it  would  be  impos- 
sible to  make  him  pay  again.  Sir  Thomas  Parker  lays  it 
down,  certainly,  that  there  must  be  that  notice."  It  has 
no  where  been  expressly  laid  down  that  the  notice  must  be 
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in  ioriting.  It  has  repeatedly  been  held  that  reputed  own- 
ership is  a  question  for  the  jury — Walker  v.  Bumell,  Doug. 
317;  Horn  v.  Baker,  9  East,  215 ;  Muller  v.  Moss,  1  M.  & 
Sel.  335 ;  Lingham  v.  Biggs,  1  B.  &  P.  88 ;  Lucas  v.  Dor^ 
rien,  1  Moore,  33,  7  Taunt.  278 ;  Kirkley  v.  Hodgson,  1  B, 
&  C.  588,  2  D.  &  R.  848  j  Watson  v.  Peache,  1  New  Cases, 
168,  1  Scott,  149.  In  the  present  case,  either  the  verbal 
notice  at  the  office,  or  the  notice  at  the  meeting  of  Wes- 
ton's creditors  in  the  March  preceding  the  bankruptcy,  was 
sufficient;  at  all  events  they  were  so  together:  the  real 
question  is,  the  notoriety  of  the  transaction.  In  Ex  parte 
Stright,  1  Mont.  502,  a  letter  to  the  secretary  of  aninsur- 
ance  office,  in  which  the  writer  said  '^  I  am  holder  of  the 
under-mentioned  policies,^'  and  inquired  what  the  office 
would  give  for  them,  was  held  to  be  a  sufficient  no- 
tice of  an  assignment.  In  Tibbetts  v.  George,  1  Ad.  &  E. 
107,  M.  owing  404/.  to  T.,  became  bankrupt.  The  de- 
fendant advanced  105/.  to  T.,  who  was  then  insolvent, 
on  a  bond  fide  verbal  agreement  that  he  should  be  repaid 
out  of  the  debt  from  M.  to  T.,  and  the  dividends  thereon ; 
and  A.,  the  solicitor  to  M.'s  commission,  was  privy  to  the 
bargain ;  but  it  did  not  appear  that  A.  acted  for  M.'s  as- 
signees in  the  transaction,  or  communicated  it  to  them,  or 
that  they  knew  of  it,  till  after  T.  was  taken  in  execution 
on  a  judgment  recovered  against  her  in  an  action  com- 
menced  more  than  three  months  after  the  time  of  the 
agreement.  Within  three  months  after  the  arrest,  and 
before  the  verdict  in  the  action,  but  after  its  commence- 
ment, T.  gave  the  defendant  a  written  order  on  M.'s  assig- 
nees to  pay  the  105/.  to  the  defendant.  After  the  verdict, 
but  before  the  arrest,  T.  assigned  in  writing  to  the  defen- 
dant the  debt  due  to  her  from  M.,  and  the  dividends ;  and 
on  the  same  day  T.  for  the  first  time  proved  her  debt 
against  M.'s  estate.  The  dividends  amounted  to  80/.; 
which  the  defendant  received  from,  M.'s  assignees.     After- 
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wards  T.  was  discharged  by  the  insolvent  courts  and  her  1840. 
assignee  sned  the  defendant  for  money  had  and  received. 
It  was  held  that  the  transfer  to  the  defendant  of  the  right 
to  part  of  the  debt  dne  firom  M.  to  T.  was  not  void  under 
the  7  Geo.  4,  c.  57,  s.  32^  the  bon&  fide  verbal  agreement 
being  sufficient  to  pass  it^  and  the  assent  of  M.  or  his  as- 
signees not  being  necessary  to  give  the  defendant  an  equit- 
able title.  Lord  Denman  there  says :  ''  It  is  not  necessary 
that  formal  notice  should  be  given  to  the  debtor :  it  is  suf- 
ficient if  it  be  shewn  that  the  fact  of  assignment  was  com- 
municated to  him— 5mtf  A  v.  Smith,  2  C.  &  M.  231,  4  Tyr. 
52 ;  Es  parte  Watkins,  1  Mont.  &  Ayr.  689.''  Ex  parte 
Masterman,  2  Mont.  &  Ayr.  209^  is  an  authority  to  the 
same  effect.  The  argument  on  the  other  side  is,  that  no 
reputation  of  change  of  ownership  can  arise  from  any  cir- 
cujistances,  in  the  absence  of  a  notice  in  writing.  For 
that  there  is  no  authority.  The  sufficiency  of  the  notice 
clearly  is  a  fact  for  the  jury. 

TiNDAL,  C.  J. — After  the  authorities  that  have  been 
dted,  I  am  satisfied  that  the  question  presented  to  the  jury 
was  left  in  too  limited  and  restrained  a  manner,  and  that 
that  which  ought  to  have  been  put  to  them  for  the  exer- 
cise of  their  judgment  upon  it  as  a  matter  of  fact  or  of 
inference,  was  rather  put  to  them  as  matter  of  law,  to  which 
they  felt  bound  to  defer.  Instead  of  putting  it  to  them  as 
a  positive  rule  of  law,  resulting  from  the  authorities  to 
which  my  attention  had  been  called,  that  the  notice  must 
be  in  writing,  I  should  have  left  it  to  them  to  say  whether 
the  conversation  which  took  place  between  the  agent  of  the 
defendants  and  the  derk  at  the  insurance  office,  coupled 
with  the  other  facts  in  the  case,  satisfied  them  that  the  po- 
licy was  out  of  the  order  and  disposition  of  the  bankrupt  at 
the  time  of  his  bankruptcy.  I  am  not  content  with  the  find- 
ing of  the  jury  upon  the  mode  in  which  the  question  was 
left  to  them,  and  therefore  I  think  the  case  should  go  down 
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to  another  trial.  But^  inasmuch  as  this  is  not  quite  the 
ordinary  case  of  a  new  trial  on  the  ground  of  misdirection^ 
I  think  justice  will  be  attained  by  sayings  that^  if  the  plain- 
tiff recovers  on  the  second  trials  he  shall  have  the  costs  of 
the  first  trial  and  of  this  rule. 


The  rest  of  the  court  concurring— 


Rule  absolute  accordingly. 


END   OF    MICHAELMAS   TERM. 
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SITTINGS  IN  BANC  AFTER  MICHAELMAS  TERM. 


PURSUANT  TO  THE  STATUTE  1  &  2  VICTORIA,  c.  82. 


THE  JUDGES  PRESENT  WERE— TINDAL,  C.  J., 
BOSANQUET,  J.,  COLTMAN,  J.,  AND  MAULE,  J. 


1840. 

ASHTON  V.  FrEESTUN.  Thursday, 

A  Dec,  3rd. 

Assumpsit  on  a  bUl  of  exchange  for  11/.  18«.  drawn  To  a  count  on 
by  the  plaintiff  upon  and  accepted  by  the  defendant^  pay-  change  (against 
able  three  months  after  date:  with  a  count  upon  an  ac-  *?*  acceptor), 

'-  the  defendant 

count  stated.  pleaded  a  re- 

lease  in  tlie 

The  defendant  pleaded — firsts  that  he  did  not  accept  the  usual  compre- 
bill  of  exchange  in  the  first  count  mentioned — ^secondly,  Outdid  no?"' 
to  the  second  county  non  assumpsit — ^thirdly,  to  the  first  a^cr  that  the 

bill  was  accept- 

count^  that^  before  the  bill  in  the  said  first  count  men-  ed  before  the 
tioned  became  due,  and  whilst  the  plaintiff  was  the  holder  lewe^— HcwT 
thereof,  and  before  the  commencement  of  the  suit,  to  wit,  °"  special  de- 

'  ^    murrer,  assign- 

on  the  1st  July,  1839,  the  plaintiff,  by  a  certain  deed-  ing  this  for 
poll  then  made  and  sealed  with  his  seal  (profert),  remised,  piea  was  in- 
released,  and  for  ever  quitted  claim  unto  the  defendant  •'^*^*'*^ 
the  said  bill  in  the  first  count  mentioned,  and  all  and  aU 
manner  of  actions,  cause  and  causes  of  actions  and  suits, 
controversies,  damages,  claims,  and  demands  whatsoever 
which  the  plaintiff  then  had  or  at  any  time  or  times  there- 
after should  or  might  have  or  be  entitled  to  firom^  upon, 
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or  against  the  defendant,  his  heirs,  execators,  or  adminis- 
trators, by  reason  or  on  account  of  the  said  bill  or  the 
non-payment  thereof — ^rerification. 

The  plaintiff  added  the  similiter  to  the  first  and  second 
pleasj  setting  out  the  release  on  oyer,  as  follows : — '^  To 
all  to  whom  these  presents  shall  come — ^We  whose  names 
and  seals  are  hereunto  subscribed  and  aflBuLcd,  being  cre- 
ditors respectiyely  who  have  proved  onr  respective  debts 
under  a  fiat  in  bankruptcy  which  issued  against  H.  M. 
Freestun,  of  Coombe  Grove,  near  the  dty  of  Bristol,  in  the 
county  of  Somerset,  bearing  date  the  11th  September, 
18S2,  severally  send  greeting:  Whereas  a  proposition 
having  been  made  by  a  friend  of  the  said  H.  M.  Freestun  to 
pay  to  us  respectively  a  composition  of  2s.  6d.  in  the  pound 
upon  our  respective  debts,  which  we  have  consented  and 
agreed  to  accept  in  full  dischai^  thereof  and  to  release 
the  said  H.  M.  Freestun  of  and  firom  payment  of  our  re- 
spective debts  in  manner  hereinafter  mentioned:  Now 
know  ye  that  we  the  said  several  creditors  of  the  said 
H.  M.  Freestun,  in  pursuance  of  the  said  recited  agree- 
ment, and  in  consideration  of  the  said  dividend  of  2s,  6d, 
in  the  pound  upon  the  amount  of  our  said  several  and  re- 
spective debts  being  paid  by  the  aid  of  a  firiend  of  the  said 
H.  M.  Freestun  unto  us  respectively,  for  and  on  behalf  of 
ourselves  and  our  several  respective  partners,  do,  and  each 
and  every  of  us  doth  by  these  presents  absolutely  remise, 
release,  and  for  ever  quit  claim  unto  the  said  H.  M. 
Freestun,  his  heirs,  executors,  and  administrators,  all  and 
all  manner  of  action  and  actions,  suit  and  suits,  cause  and 
causes  of  action  and  suit,  controversies,  damages,  claims, 
and  demands  whatsoever  which  we  the  said  several  credi- 
tors of  the  said  H.  M.  Freestun,  or  any  or  either  of  us 
alone  or  jointly  with  our  respective  partners,  now  have,  or 
which  any  or  either  of  us  or  our  or  their  respective  heirs, 
executors,  or  administrators,  at  any  time  or  times  here- 
after can,  shall,  or  may  have  or  be  entitled  to  firom,  upon. 
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or  against  the  said  H.  M.  Freestun^  his  heirs^  executors^         1840. 
or  administrators^  by  reason  or  on  account  of  any  debts^       Ashton 
sums  of  money^  bills^  notes^  securities  for  money^  contracts^  ^^ 

promises^  agreements^  reckonings^  accounts^  dealings^  or 
transactions  whatsoever  owing  from  or  made  or  given  or 
entered  into  by  the  said  H.  M.  Freestun  to  or  with  us 
respectively,  either  alone  or  jointly  with  our  respective 
partners^  or  transacted^  done^  or  depending  by  and  be- 
tween him  and  us  respectively,  or  any  or  either  of  us, 
from  the  beginning  of  the  world  to  the  day  of  the  date  of 
these  presents.  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  1st  July,  1839/' 

[Signed,  amongst  others,  by  the  present  plaintiff.] 
Demurrer  to  the  third  plea ;  assigning  for  causes — ^that  Special  demur- 
it  did  not  appear  in  or  by  that  plea  that  the  bill  of  ex-  piea. 
change  in  the  first  count  mentioned  was  accepted  by  the 
defendant  before  the  said  deed-poll  was  made  by  the 
plaintiff,  or  that  the  said  deed-poll  was  made  by  the  plain- 
tiff after  the  defendant  accepted  the  said  bill  of  exchange ; 
and  it  was  quite  consistent  with  the  allegations  in  the 
first  count  and  in  the  last  plea,  and  with  the  deed-poll, 
that  the  said  bill  of  exchange  was  not  accepted  by  the  de- 
fendant until  after  the  making  and  date  of  the  said  deed- 
poll — that  the  deed-poll  was  untruly  stated  and  described 
in  the  plea;  and,  in  describing  the  said  deed-poll,  the 
names  of  all  the  parties  to  the  deed-poll  ought  to  have 
been  stated  in  the  plea,  and  it  ought  to  have  truly  ap- 
peared by  and  between  whom  the  same  was  made — and 
that  it  appeared  that  the  said  deed-poll  did  not  refer  to 
the  said  bill  of  exchange  and  cause  of  action  in  the  first 
count,  the  said  deed-poll  only  referring  to  bills  made  by  the 
defendant,  and  not  to  bills  accepted  by  him.     Joinder. 

SparUde,  Serjeant,  in  support  of  the  demurrer. — ^The  plea 
does  not  distinctly  shew  that  the  bill  declared  on  was  an 
existing  debt  at  the  date  of  the  release,  so  as  to  fall  within 
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its  Operation.  Greneral  words  in  a  release  are  qualified 
by  the  recital — Bacon's  Abridgment,  Release  (K) ;  Cole  v. 
Kniffht,  3  Mod.  277;  Thorpe  ?.  77u>rpe,  1  Lord  Raym.  285; 
Payler  v.  Homertkam,  4  M.  &  Sel.  433;  Lampon  v.  Corke,  6 
B.&Ali606;  So/^ff  v.iVfi«,2Brod.&Bing.38,4Moore, 
448.  The  language  of  a  plea  is  to  be  constraed  most 
strongly  against  the  party  pleading — Comyns's  Digest, 
Pleader  (E.  6] :  "  therefore,  in  trespass,  if  the  defendant 
pleads  a  release,  without  saying  at  what  time  it  was  made, 
it  shall  be  intended  to  be  made  before  the  trespass ;  for, 
this  is  moat  strong  against  the  defendant."  Plovd.  Com. 
46.  a.  "  So,  in  waste,  if  the  lessee  pleads  that  it  was  for 
mines,  without  saying  when  the  mines  were  opened,  it  shaU 
be  intended  that  they  were  opened  after  the  lease;  for,  that 
is  the  most  strong  against  the  defendant:"  Hob.  234. 
And  this  plea  is  clearly  bad  for  want  of  an  averment  shew- 
ing with  certainty  that  the  bill  in  question  was  a  debt  due 
at  the  date  of  the  release,  and  one  that  was  intended  to  be 
released— /)endy  v.  Powell,  3  M.  &  Welsby,  443,  6  Dowl. 
577;  Few  v.  Backhmue,  8  Ad.  &  E.  789, 1  P.  &  D.  34;  Wamt 
V.  Harrison,  4  M.  &  Welsby,  638. 


Chatmelt,  Seijeant,  contril. — A  release  may  be  pleaded  in 
either  of  two  ways — either  by  setting  it  out  in  hsec  verba, 
and  averring  tliat  tlic  cause  of  action  declared  on  accrued 
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reference  to  tlie  cause  of  action :  and  it  can  make  no  dif-        1840. 
ference  that  the  bill  had  not  arrived  at  maturity,  and  con-      ^     ^^^ 

,  ASHTON 

sequently  the  cause  of  action  was  not  complete  at  the  date  o. 

of  the  release.  A  release  of  actions  discharges  all  causes  of 
action:  Co.  Idtt.  285^  a.;  Comyns's  Digest^  Release  (E. 3); 
Cartwright  v.  WiUiams,  2  Starkie,  340.  K  the  plaintiff  had 
intended  to  rely  on  the  fact  of  the  acceptance  having  been 
given  after  the  execution  of  the  releasCj  he  should  have 
new  assigned,  or  he  might  have  replied^  as  in  Payler  v.  Ho* 
mersham,  5  B.  &  A.  4:23,  that  the  bill  in  question  was  not 
one  of  the  debts  intended  to  be  released. 

Spankie,  Serjeant,  in  reply.— Unless  the  bill  was  ac- 
cepted before  the  execution  of  the  release^  there  was  no- 
thing upon  which  the  release  could  operate :  therefore  the 

9 

defendant  should  have  distinctly  averred  that  the  accept- 
ance was  anterior  to  the  execution  of  the  release.  And 
here  it  is  consistent  with  every  allegation  in  the  plea  that 
the  bill  was  accepted  afterwards. 

TiNDAL,  C.  J. — It  appears  to  me  to  be  unnecessary  to 
consider  one  of  the  points  that  have  been  argued,  because 
the  first  cause  of  special  demurrer  that  is  assigned  is  suf- 
ficient to  dispose  of  the  case.  The  plaintiff  declares  upon 
a  bill  of  exchange  drawn  upon  and  accepted  by  the  defend- 
ant. The  defendant  pleads,  that,  before  the  bill  became 
due,  and  whilst  the  plaintiff  was  the  holder  thereof,  and 
before  the  commencement  of  the  suit,  the  plaintiff  released 
the  bill  and  all  manner  of  actions  &c.  which  he  then  had 
or  at  any  time  thereafter  should  or  might  have  upon  or 
against  the  defendant  by  reason  or  on  account  of  the  bill 
or  the  non-payment  thereof.  The  release  which  is  set  out 
on  oyer  may  be  taken  as  virtually  set  forth  in  the  plea. 
All  that  appears  upon  the  face  of  the  declaration,  is,  that 
the  bill  was  accepted  by  the  defendant,  not  that  the  accept- 
ance took  place  before  the  execution  of  the  release :  and 
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ikuuL  9ccBptsaux  tsfife  conld  lie  no  **«i«ting  cKbt  upon 
which  the  leleaae  could  operate.  Then,  ia  tiiae  upon  the 
record  any  allegatioii  that  the  bill  dedaged  on.  w»g  accepted 
befbre  the  ezecntioii  of  die  releaae?  It  appears  to  me  to 
be  pexfiscdy  consstent  with,  the  whole  record  that  the  faOl 
waa  accepted  after  the  releaae  waa  gifen.  And  aa  Ute 
plain tiif  haa  dewn  this  ambigmty  fiar  ground  of  special 
demurrer,  I  think  we  are  bound  to  hold  die  plea  to  be 


BoaAiTQinT^  J. — ^I  am  of  the  aame  opinion.  The  j3eaL 
la  dearly  bad  &r  not  ayerrin^  that  the  bill  waa  accepted 
beHoffe  the  ezecotum  rfthe  release. 

CoLTBCAir ,  J. — ^I  am  of  the  same  opinim.  A  release  can 
hate  no  operation  unless  diere  be  some  debt  or  demand 
or  esQse  of  action  existing  at  the  time.  Here,  tor  anything 
that  appears  npcm  the  record,  diere  was  no  debt  existing^ 
no  inception  of  a  demand  upon  diis  bill  at  the  time  the 
release  was  execnted.  The  plea  is  clearly  defective,  for 
not  shewing  that  the  bill  was  accepted  befinre  the  rdease 
gxren. 

Manle,  J.,  was  at  Chambers. 

Judgment  for  the  plaintiff. 


Thursdap, 
Die,  Sri. 


Chaeles  Wtnns  v.  Julius  Wtnnb  and  Sabah  his 

Wife. 

X  HIS  was  an  action  of  replevin.    The  dedaration  stated 
that  the  defendants,  on  the  1st  June,  1839,  in  the  county 
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bif  will  b«- 
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tnnahy  or  clear 

yearly  rent- 

chargf  to  8.,  the  wife  of  his  ion  J.,  **  during  her  life,  or  wo  long  n*  her  condact  and  behavioar 

•hould  be  dlicreety  and  raeet  with  the  approbation  of  the  tettator's  widow,  or  which,  in  case  of 

her  death,  should  be  approved  of  by  the  surriTorsorsurriTor  of  his  trustees :" — Semble,  that  this 

Is  a  condition  subsequent,  the  performance  of  which  need  not  be  averred  by  the  party  claiming 

to  be  entitled  to  the  annuity. 
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of  Denbigb^  to  wit^  in  tlie  parish  of  Llangwm^  to  wit^  in  a  1840. 
certain  stable  and  barness-room  there  of  and  belonging  to 
a  certain  mansion  of  the  plaintiff  called  and  known  by  the 
name  of  Grarthmeilio^  took  the  cattle^  goods^  and  chattels^  to 
wit;  six  horses^  six  saddles^  six  bridles^  and  six  sets  of  horse 
clothing  of  the  plaintiff^  the  said  horses  then  being  in  the 
said  stable^  and  the  said  saddles^  bridles^  and  sets  of  horse 
clothing  then  being  in  the  said  harness-room^  &c. 

Avowry  by  Julins  Wynne  and  Sarah  his  wife,  in  right  Avowry. 
of  the  said  Sarah — ^that  theretofore,  and  before  the  pluntiff 
had  any  estate  or  interest  in  the  said  mansion  or  premises 
in  the  declaration  mentioned,  or  any  part  thereof,  one 
Bobert  Watkin  Wynne  was  seised  of  (amongst  other  lands 
and  premises)  the  said  mansion-house  and  premises  in 
which  &c.  in  his  demesne  as  of  fee ;  and,  being  so  seised, 
theretofore,  and  long  before  the  said  time  when  &c.,  and 
before  the  plaintiff  had  any  estate  or  interest  in  the  said 
mansion  in  which  &c.,  to  wit,  on  the  15th  October,  1805, 
the  said  Robert  Watkin  Wynne  duly  made,  signed,  and 
published  his  last  will  and  testament  in  writing,  in  the  pre- 
sence of  and  the  same  was  then  duly  attested  and  sub- 
scribed by  three  credible  witnesses,  according  to  the  form 
of  the  statute  in  that  case  made  and  provided,  and  thereby 
apointed  certain  persons  therein  named,  to  wit,  his  the  tes- 
tator's wife  Ann  Sobeiski  Wynne,  The  Bev.  David  Hughes, 
William  Dod,  John  Wynne  Griffith,  Robert  William 
Wynne,  and  Edward  Lloyd,  to  be  trustees  as  therein  men- 
tioned, and  gave  and  demised  the  said  mansion  and  pre- 
mises in  which  &c.  unto  them,  their  executors  and  admi- 
nistrators, for  a  certain  term  therein  mentioned,  to  wit,  of 
five  hundred  years,  to  the  use,  intent,  and  purpose, 
(amongst  other  things)  that  his  said  wife  should  and  might 
have  and  receive  thereout  an  annuity  or  yearly  rent-charge 
therein  mentioned,  clear  of  all  taxes  and  other  outgoings, 
during  her  natural  life,  payable  half-yearly  in  each  year, 
the  first  payment  thereof  to  be  made  at  the  end  of  six 


IN  THE  COHUON  PLBAS, 

calendar  months  next  after  and  to  be  computed  &om  the 
day  of  his  decease,  and  every  other  succeeding  payment 
accordingly :  And  the  said  testator  in  and  by  his  said  will 
declared  that  he  gave  to  his  said  wife  the  usual  powers  of 
distress,  entry,  and  perception  of  rents  and  profits  of  the 
said  estates  charged  with  the  payment  of  the  said  rent- 
charge  when  and  as  often  as  the  same  or  any  half-yearly 
payment  thereof  should  be  in  arrear,  or  within  twenty  days 
after  such  arrear  should  accrue  due :  And  the  said  testator 
did  in  and  by  his  said  will  give  and  bequeath  a  certain 
other  annuity  or  clear  yearly  rent-charge  of  20/.  to  the  said 
Sarah,  the  wife  of  the  said  Juhus,  darinff  her  life,  or  cu  Umg 
aa  her  conduct  or  behaviour  should  be  discreet  and  meet  with 
the  approbation  of  his  the  testator's  said  wife,  or  tolach,  in 
case  of  her  death,  should  be  approved  of  by  the  stmnvort  or 
aervivor  of  his  said  trustees :  And  the  said  testator  thereby 
declared  his  will  to  be  that  the  said  annuity  so  given  to  the 
Bud  Sarah,  the  wife  of  the  said  Julius,  should  during  the 
time  when  the  same  was  payable  have  similar  powers  for 
obtaining  payment  thereof  as  were  in  and  by  his  said  will 
before  given  in  relation  to  the  said  annuity  or  rent-charge 
before  given  by  his  said  will  to  bis  the  said  testator's  said 
wife,  and  that  it  should  be  paid  and  payable  half-yearly,  at 
the  time  appointed  for  the  payment  of  the  said  other 
annuity :  And  the  said  tcstntor  thereby  devised  (nmougst 
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the  said  several  demises  and  bequests  or  any  or  either  of        1840. 
them :   Averment  that  the  said  Robert  William  Wynne, 
one  of  the  said  trustees  in  the  said  will  named^  was  still  in 
life^  but  that  the  said  wife  of  the  testator,  and  all  and  every 
the  other  of  the  said  trustees,  had  departed  this  life,  to  wit, 
on  the  1st  January,  1822 ;  that  the  conduct  and  behaviour 
of  the  said  Sarah,  the  wife  of  the  said  Julius,  during  the 
life  of  the  wife  of  the  said  testator,  was  in  aU  respects  knoum 
to  and  met  with  the  approbation  of  the  said  wife  of  the  said 
testator  J  and  was  judged  and  deemed  by  her  to  be  in  all  res* 
peats  discreet,  and  the  said  annuity  or  rent-charge  during 
her  life  was  always  well  and  truly  paid  to  the  said  Sarah; 
and  that  the  conduct  and  behaviour  of  the  said  Sarah  after 
the  death  of  the  said  wife  of  the  said  testator  was  and  had 
been  and  was  in  all  respects  knoum  to  and  approved  by  the 
survivors  and  survivor  of  the  said  trustees,  and  by  them  and 
him  respectively  judged  and  deemed  to  be  discreet:  And  be- 
cause a  large  sum  of  money,  to  wit,  the  sum  of  50/.  of  the 
said  annuity  or  rent-charge  so  demised  and  bequeathed  as 
aforesaid  to  the  said  Sarah  the  wife  of  the  said  Julius,  for 
divers,  to  wit,  two  years  and  the  half  of  another  year  before 
then  elapsed,  commencing  from  a  certain  day  more  than 
six  calendar  months  next  before  the  decease  of  the  said 
testator,  and  ending  on  a  certain  day,  to  wit,  the  2nd 
March,  1839,  before  the  said  time  when  &c.  became  and 
then  was  in  arrear  and  unpaid  to  the  said  Julius  and  Sarah 
his  wife  in  right  of  the  said  Sarah,  and  at  the  said  time 
when  Sec.  had  been  and  continued  so  in  arrear  for  the 
space  of  twenty  days  and  upwards,  the  said  Julius  and 
Sarah  his  wife  in  right  of  the  said  Sarah,  further  well 
avowed  the  taking  of  the  said  cattle,  goods,  and  chattels 
in  the  declaration  mentioned  in  and  upon  the  said  stable 
and  harness-room  of  and  belonging  to  the  said  mansion 
and  in  which  &c.,  and  justly  &c.^  as,  for,  and  in  the  name 
of  a  distress  for  the  arrears  of  the  said  annuity  or  rent- 
charge  so  demised  and  bequeathed  to  the  said  Sarah  as 


ioBf  eDtitiefi.  ander  the  sid  vuL  tn  Ime  sul  LeLeifc 


^mUimMufm.  jgui  ^m^m^i  xiosL  ufie  UJiMiiM.t  aul  behsvuiir  of 
^K  and.  driesubBUr  SflcaiL  <iiiwiig  A^  Qle  of  cbe  sid  wife  of 
Ae  tsitatzir  was  iil  afl.  bb^bcss  kzuwn  to  and  oKt  wxtb.  t&e 
aiyiiuiMtkBL  of  tins  skL  wi&  odt  cbe  tsataitiBv  and  was  judged 
and  ^gpTOgd  ]sw  her  iiL  afl.  iij|m.l»  <fiaereeCL  Tefe  tie 


m«»wi>y  sheir  £ia^  £6e  camdaet  of  the 
ttmOff  tmd  pamiiifekf  duereety  eitber  in.  tbe  Sfe-tiiiie  rf  tiie 
aaid  tPitatnr^s  wife  or  afbgimifb;  in  tfae  afaaence  of  wbidi^ 
or  an  eqmvalait  aQegjitiiiiL  upon,  tiie  feee  of  the  atowir  aa 
it  Aen  stood  (widL  the  partial  and  iuqierfeet  avennent 
contained  uBexem.  of  the  existence  of  cnenmatances  sap» 
poaed  to  be  neceaarjr  to  aheir  a  continuing  tide  to  the 


ansmty),  the  pgcaumption  waa  that  die  omdnct  of  the 
Sanh  waa  not  £flcree^  and  that  the  title  to  the  an- 
nni^had  ceaaed  before  tibe  time  when  tc. — diat^  inasnndi 
aa  tiie  title  to  the  annrnty,  bodi  in  tiie  fife-time  of  the  tes- 
tator'a  wife  and  afterwards,  depended  npon  the  condition 
of  tiie  aaid  Sarah^a  being  at  all  times  discreet  in  her  con* 
doct  and  beha:noar,  and,  according  to  a  proper  eoastruc^ 
tion  of  the  said  will  of  the  said  testator,  the  said  annnitj 
waa  payable  onlj  so  long  as  the  condnct  and  behaTioor  of 
tiie  said  Sarah  was  and  continned  to  be  discreet,  it  was  in- 
combent  on  the  defendants,  in  setting  np  a  right  inconsis- 
tent with  and  derogatory  to  the  plaintiff's  admitted  titie  to 
the  premises  in  which  fcc.,  to  shew  in  all  things  a  good 
and  eontinning  title  in  themselres  to  anthorize  and  enable 
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them  to  enter  upon  the  same  and  do  the  acts  complained  1840. 
of^  which  they  had  at  most  done  only  by  inference  and  not 
by  averment — and  that^  inasmuch  as  the  annuity  to  the 
said  Sarah  was  by  the  said  testator  given  immediately  to 
the  said  Sarah^  she  then  being  the  wife  of  the  said  Julius^ 
without  any  limitation  to  or  intervention  of  trustees^  the 
said  annuity^  and  all  remedies  for  the  recovery  thereof^ 
vested  in  the  said  Julius  during  his  life-time^  and  that  the 
said  defendant  Sarah  had  no  further  power  or  authority  to 
act  or  interfere  in  the  taking  of  the  said  cattle^  goods^  or 
chattels  during  the  life  of  the  said  Julius  than  as  his  bailiff^ 
servant^  or  agent^  and  should  have  so  justified  as  such 
bailiff^  servant;  or  agent^  and  not  in  her  own  right ;  and^ 
upon  the  defendants'  own  shewing,  the  defendant  JuUus 
should  and  ought  to  have  justified  in  his  own  right  abso- 
lutely,  and  not  in  right  of  his  wife — and  that  the  said 
avowry  was  in  other  respects  uncertain,  informal,  and  in- 
sufficient &c.     Joinder. 

Halcomby  Serjeant,  in  support  of  the  demurrer. — ^Two 
questions  arise  upon  this  demurrer — the  one,  upon  the 
construction  of  the  wiU  of  Robert  Watkins  Wynne — ^the 
other,  upon  the  form  of  the  avowry.  1.  The  condition 
upon  which  the  annuity  or  rent-charge  was  given  to  the 
defendant  Sarah,  was,  that  her  conduct  or  behaviour  should 
be  discreet,  and  such  as  should  meet  with  the  approbation 
of  the  testator's  widow,  or,  in  case  of  her  death,  of  the 
trustees  or  the  survivors  or  survivor  of  them.  The  avowry 
contains  no  direct  and  positive  averment  that  this  condition 
has  been  fulfilled :  it  merely  states,  that  the  conduct  and 
behaviour  of  the  said  Sarah,  during  the  life  of  the  testator's 
widow,  was  in  all  respects  known  to  and  met  with  her  ap- 
probation, and  was  judged  and  deemed  by  her  to  be  in  all 
respects  discreet ;  and  that  the  conduct  and  behaviour  of 
the  said  Sarah  after  the  death  of  the  testator's  widow,  was 
in  all  respects  known  to  and  approved  by  the  survivors  and 
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1840.  survivor  of  the  trustees,  and  by  them  and  him  respectively 
judged  and  deemed  to  be  discreet.  Had  the  condition 
simply  been^  that  the  conduct  of  the  annuitant  should  be 
discreet^  it  would  clearly  have  been  necessary  to  aver  that 
her  conduct  had  in  fact  been  discreet :  and  such  averment 
is  not  the  less  necessary  because  another  condition  is 
superadded — ^that  it  shall  meet  with  the  approbation  of 
certain  persons.  It  is  true  that^  in  construing  a  will 
''and"  may  be  read  "or/'  where  the  will  would  other- 
wise be  insensible;  but  the  court  is  bound  to  give  effect 
to  all  the  words  of  the  wiU^  if  that  can  be  done  without 
violating  any  part  of  it  (1).  That  effect  may  be  given  to 
conditions  of  this  sort^  is  clearly  established.  In  Tatter- 
9aU  V.  Howettj  2  Meriv.  26^  where  a  legacy  was  given  upon 
condition  that  the  legatee  should  change  the  course  of 
life  he  had  too  long  followed^  and  give  up  all  low  company 
and  firequenting  public  houses ;  it  was  held  that  the  con- 
dition was  such  as  a  court  would  carry  into  effect.  So^ 
in  Lawless  v.  Shato^  Cas.  Temp.  Sugden^  154^  a  legacy  to 
''industrious  poor''  was  held  valid.  In  Comyns's  Digest^ 
Conation  (G.  12.)^  it  is  laid  down  that  a  condition  shall  be 
performed  according  to  the  intent:  as^  "if  a  recognizance 
be  upon  condition  to  try  an  indictment  the  next  term^  and 
a  trial  is  had^  but  the  verdict  quashed  for  a  defect  in  the 
venire  facias^  the  recognizance  is  forfeited^  for^  it  ought  to 
be  an  effectual  trial."  "  So  (O.  13.)^  a  condition  ought  to 
be  performed  truly  and  bon&  fide^  and  not  colorably ;  and 
therefore^  if  it  be  agreed  that  the  money  shall  be  paid  at 
the  day  limited  by  the  condition^  but  shall  be  returned 
immediately  to  him  who  pays  itj  the  condition  is  not  per- 
formed." [The  learned  Serjeant  was  about  to  proceed  to  the 
second  branch  of  his  argument^  when  the  court  called  on — 


ing,  Serjeant^  to  support  the  avowry. — ^The  condi- 
tion annexed  to  the  grant  of  the  annuity  is  a  condition 

(1)  See  Doe  d.  Ci^  v.  Walkeri  poet,  p.  317* 
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snbsequentj  the  performance  of  whicli  it  was  not  necessary  1840. 
to  aver,  and  an  imperfect  averment  of  performance  may 
be  rejected  as  surplusage.  The  leading  case  upon  the  sub- 
ject is  UffhtreePs  Case^  7  Rep.  9.  b.  Henry  Ughtred  brought 
a  writ  of  annuity  against  William  Marquess  of  Winchester^ 
son  and  heir  of  John  Marquess  Winchester^  and  declared 
that  the  said  John  Marquess  of  Winchester^  20th  Decem- 
ber^ 17  Eliz.^  tam  pro  bona  et  favorabili  affectione  et  bene- 
Yolentia  quas  gessit  erga  eundem  Henricum^  quam  pro  con- 
fidentia  et  fidelitate  reposit'  in  eodem  Henrico^  by  his  writ- 
ing did  constitute  and  authorize  the  said  Henry  to  be  captain 
of  the  fort  or  bulwark  and  castle  of  Netley^  alias  Letley^  in 
the  county  of  Southampton^  to  have  and  exercise  the  said 
office  of  captain^  &c.^  during  the  life  of  the  said  Henry;  and 
gave  him  authority  during  his  life  to  nominate  and  appoint 
firom  time  to  time  a  master  gunner^  one  porter^  and  six 
soldiers^  &c.  And  further  by  the  said  writing  the  said 
John  Marquess  did^  grants  pro  consideratione  prsedicta^  et 
pro  meliore  manutentione  ipsius  Henrici  et  magistri  tor- 
mentor' et  sex  militum  in  defensione  et  tuitione  castripra^ 
dictij  for  him  and  his  heirs^  to  the  said  Henry  during  his 
life^  an  annuity  of  32/.^  &c.^  at  the  feast  of  St.  Michaelj 
and  the  Annunciation  of  our  Lady^  by  equal  portions;  by 
force  of  which  he  was  seised  of  the  said  office  and  of  the 
said  annuity  for  his  life ;  and  afterwards^  10th  November^ 
18  Eliz.^  the  said  John  Marquess  died;  and  the  defendant^ 
his  son  and  heir^  for  eleven  years  before  the  writ  brought^ 
did  withhold  the  annuity^  which  in  all  amounted  to  368/., 
&c.  To  this  declaration  the  defendant  demurred  in  lawj 
shewing  for  cause  that  it  did  not  appear  by  the  decla- 
ration that  the  said  John  Lord  Marquess  had  power  or 
Interest  to  grant  the  said  office ;  and  that  the  plaintiff  had 
not  averred  that  he  had  exercised  the  said  office;  nor  that 
he  did  appoint  a  master  gunner^  porter^  or  the  soldiers. 
Judgment  having  been  given  by  the  justices  of  the  com- 
mon Pleas  for  the  plaintiff^  the  Marquess  brought  a  writ  of 
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1840.  error,  and  divers  errors  were  assigned,  but  all  were  over- 
ruled by  the  court  but  one;  and  that  was,  that  the  plaintiff 
in  the  writ  of  annuity  had  not  averred  in  his  declaration 
that  he  had  exercised  the  said  office,  &c.  But,  after  many 
arguments,  and  consideration  of  all  the  books,  in  which  (as 
it  seems  prima  facie)  there  is  a  diversity  of  opinion,  it  was 
resolved  '^  that  the  declaration  was  good  without  such  aver- 
ment :  and  their  reason  was,  that,  in  all  cases  where  an 
interest  or  estate  doth  commence  upon  a  condition  prece- 
dent, be  the  condition  or  act  to  be  performed  by  the  plain- 
tiff or  defendant  or  by  any  other,  and  be  the  condition  in 
the  affirmative  or  negative,  there  the  plaintiff  ought  to 
shew  it  in  his  declaration,  and  to  aver  performance  thereof; 
for,  there  the  interest  or  estate  doth  begin  in  him  by  the 
performance  of 'the  condition,  and  is  not  in  him  till  the 
condition  be  performed.  But  otherwise  it  is  when  the  in- 
terest or  estate  passeth  presently  and  vests  in  the  grantee, 
and  is  to  be  defeated  by  matter  ex  post  facto,  or  condition 
subsequent,  be  the  condition  or  act  to  be  performed  by  the 
plaintiff  or  defendant  or  by  any  other,  and  be  the  condition 
in  the  affirmative  or  negative,  there  the  plaintiff  may  de- 
clare generally,  without  shewing  the  performance  thereof, 
and  it  shall  be  pleaded  by  him  who  will  take  advantage  of 
the  condition  or  matter  ex  post  facto,  for,  every  one  ought 
to  aUege  that  which  makes  for  him,  and  which  is  for  his 
avails  and  none  shall  be  forced  to  allege  that  which  is 
against  himself.  And  it  may  well  be  that  the  condition 
subsequent  or  matter  ex  post  facto  stands  upon  many  parts 
(as  in  the  case  at  bar  it  happens),  to  rehearse  all  which 
would  be  tedious,  when  issue  shall  be  taken  but  upon  one 
of  them,  and  the  defendant  may  plead  any  one  of  them 
which  he  pleaseth  in  bar  of  the  action,  and  so  the  pleading 
will  be  more  short  and  compendious,  which  is  the  most 
commendable,  if  it  be  sufficient.  Here,  in  the  case  at  bar, 
the  condition  was  to  be  performed  by  the  plaintiff  himself, 
and  therefore  the  case  is  the  stronger:  but  because  the 
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plaintiff  by  the  said  grant  was  presently  seised  of  the  said  1840. 
office  and  annuity  for  the  term  of  his  life^  which  ought  to 
be  defeated  by  the  not  using  the  said  office  or  other  sub- 
sequent matter;  the  subsequent  matter  makes  against 
him^  and  therefore  shall  be  pleaded  by  the  defendant : 
and  therewith  agreeth  15  H.  7^  1.  a.  b.  In  a  writ  of  an-^ 
nuity  against  the  successor  of  a  prior  on  a  grant  made  by 
his  predecessor  until  he  was  advanced  to  a  benefice  of  holy 
churchy  and  the  plaintiff  declared  generally^  without  saying 
that  he  is  not  yet  advanced ;  and  for  that  cause  exception 
was  taken  to  it^  and  notwithstanding  the  declaration  was 
adjudged  good^  because  the  condition  went  in  defeazance  of 
the  annuity,  which  ought  to  be  shewed  on  the  defendant's 
part.  And  this  is  an  annuity  which  beginneth  before  the 
condition  shall  be  performed,  which  performance  shall  come 
on  the  part  of  the  grantor,  and  not  like  where  the  condi* 
tion  was,  that,  if  the  grantee  doth  such  a  thing,  that  then 
he  shall  have  such  an  annuity ;  now,  if  he  will  demand  it^ 
he  ought  to  allege  in  facto  that  the  condition  is  performed; 
for,  by  the  performance  thereof  the  annidty  doth  begin. 
And  so  is  the  difference  by  all  the  justices,  and  these  are 
the  words  of  the  book.  So  it  is  said  in  Colthirsfs  Case, 
Plowd.  Com.  25.  b.,  if  I  grant  to  one,  that,  when  he  shall 
be  promoted  to  a  benefice,  that  he  shall  have  an  annuity; 
if  he  demands  the  annuity,  he  ought  first  to  shew  that  he 
is  promoted  to  a  benefice.  But,  if  an  annuity  be  granted 
to  one  until  he  be  promoted  to  a  benefice,  there  he  shall 
have  a  writ  of  annuity,  and  shall  not  shew  that  he  is  not 
yet  promoted  to  a  benefice ;  because  the  annuity  doth  pre* 
cede,  and  the  promotion  is  subsequent  and  goes  in  defeaz- 
ance of  the  annuity,  and  therefore  it  ought  to  be  shewed  on 
the  contrary  part.  But,  when  a  man  is  only  entitled  to  an 
action,  and  the  action  lies  not  if  the  condition  or  consider- 
ation be  not  performed,  there  the  plaintiff  in  his  declaration 
ought  to  shew  the  performance,  for  it  amounts  to  a  condi* 
tion  precedent,  because  the  action  arises  on  the  conditioi^ 

VOL.  lU  V 
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1840.         or  coniuderation  performed^  as  the  book  in  3  H.  6^  33.  b.'' 
In  Comyns^s  Digest,  Pleader,  (C.  57.),  Ughtre(fs  Case  is  cited 
as  an  authority  for  the  position^  that^  '^  where  any  estate  or 
interest  passes  or  vests  immediately^  and  is  to  be  defeated 
by  a  condition  subsequent,  or  matter  ex  post  facto,  be  it  in 
the  affirmatiye  or  negatiye,  or  to  be  performed  by  the  plain- 
tiff or  the  defendant  or  any  other,  performance  of  that  mat- 
ter need  not  to  be  averred.*'    So,  in  Brooke's  Abridgment, 
CondiUony  67 :  '^  Est  diversitye  ou  condition  est  precedent 
et  ou  subsequent,  quar  quaunt  il  est  precedent,  il  nest  in  le 
grauntee  tanque  le  conditio  soyt  perfourme :  mes,  quaunt 
le  condition  est  subsequent,  le  chose  est  in  le  grauntee 
tanque  le  condition  soyt  infreint."    Again,  Jenk.  Cent., 
260,  Case  59 :    '^  A.  grants  an  annuity  to  B.  for  life,  for 
maintaining  a  castle ;  in  annuity  brought  upon  this  grant, 
the  plaintiff  need  not  shew  in  his  declaration  that  he  has 
maintained  the  castle;  for,  it  is  a  condition  subsequent  (as, 
where  an  annuity  is  granted  pro  consilio  impendendo),  and 
the  estate  is  vested :"  and  the  case  of  The  Abbot  of  Chester 
(also  cited  in  Ughtred^s  Case,  7  Rep.  10.  b.)  is  referred  to — 
^'  where  an  abbot  grants  an  annuity  pro  consilio  impen- 
dendo, in  annuity  brought  against  the  successor,  the  plain- 
tiff in  his  declaration  must  aver  that  the  counsel  was  given 
to  the  successor ;  for,  otherwise,  he  is  not  liable  to  the  an- 
nuity." '^  But,  in  an  action  against  the  abbot  himself  who 
made  the  grant,  it  is  not  necessary  to  take  such  averment." 
The  same  distinction  between  conditions  precedent  and 
conditions  subsequent  is  recognised  in  Woodcock  v.  IVood- 
cock,  Cpo.  Eliz.  795,  Popham  v.  Bamfield,  1  Vem,  79,  and 
Jennings  v.  Gower,  Cro.  Eliz.  219.     The  terretenant  is  the 
party  to  benefit  by  the  merger,  and  therefore  it  lies  upon 
him  to  shew  facts  that  will  defeat  the  annuity. 

.  Halcomb,  at  the  suggestion  of  the  court,  elected  to  amend 
his  declaration,  by  pleading  in  bar  the  defeazance,  on  pay- 
ment of  costs. 

Rule  accordingly. 
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1840. 
Proctor  r.  Sargent.  Dec.  4M, 

Friday^ 

HE  declaration  stated^  that^  therefore^  to  wit^  on  Sec.,  by  The  puintiff;  a 
a  certain  agreement  in  writing  then  made  by  and  between  "Ik-^^ST'"* 
the  plaintiff  of  the  one  part  and  the  defendant  of  the  other  JtSdrretain^he* 
part — after  reciting  that  the  plaintiff  had  at  the  request  of  defendant  in  his 

"  *  ....  service  for  one 

the  defendant  agreed  to  employ  and  retain  him  in  his  ser-  month  certain, 

,  .  <i      X  1*  •  j_  •        >°d  until  the 

Tice  as  a  general  servant  upon  the  terms^  conditions^  restnc-  expiration  of  a 
tions,  and  engagements  thereinafter  contained— the  plain-  JJ^fJen  by*  *^ 
tiff  did  thereby  affree  to  keep  and  retain  in  his  service  the  ^^^^^'  P*rty  to 

J  ^^  ^  the  other  of 

defendant  as  such  general  servant^  and  the  defendant  did  them,  in  writ, 
agree  to  enter  into  such  service,  and  to  serve  the  plaintiff,  Iheir^intentlon 
his  executors,  administrators,  assignees,  copartners,  or  sue-  ^jJf^^'^IJJcj 
cessors,  in  the  business  of  a  cow-keeper,  for  one  month  «nd  service ;  in 

..«  ,,  -  ^         ,  .,     ,  -x-  i»       consideration 

certain  from  the  date  thereof,  and  until  the  expiration  of  a  whereof  the  de- 
month's  notice  to  be  given  by  either  party  to  the  other  of  ^^^^l  *|7^ 
them,  in  writing,  of  his  or  their  intention  of  determining  p*»»ni»ff.  »nd 

,  ^    that  he  would 

the  said  contract  and  service  at  the  end  of  such  month,  at  not  during  the 

i_  •    1.1.   r  A*  X      I.-         u  J  continuance  of 

such  wages  as  might  from  time  to  time  be  agreed  upon;  such  service, 
in  consideration  whereof  the  defendant  did  thereby  de-  "^en^".^"^  ^^ 
clare  and  agree  that  he  should  and  would  well  and  faith-  J«ndar  months 

«  1,  1  1    '      -m  1  '      n  tideT  quiititig  or 

fully  serve  the  plamtiii,  or  his  future  copartner  or  copart-  being  discharged 
ners,  executors,  administrators,  assignees,  or  successors,  in  c^mencc,"^' 
the  said  business,  and  should  not  nor  would,  during  the  con*  ^^^^  °"»  °5  **® 

'  /  •/  concerned  in 

tinuance  of  such  service^  nor  within  the  space  of  twenty -four  »ny  way  what- 
calendar  months  after  quitting  or  being  discharged  from  the  servant  or  mas- 
same,  commence,  carry  on,  or  be  concerned  in  any  way  what-  or'businMs^oT^a 
soever,  either  as  servant  or  master,  in  the  trade  or  business  of  co^^^ceper, 

"^    milkmany  &c., 

a  cow-keeper,  milkman,  milk-seller,  or  milk-carrier,  within  within  fivemiiei 

of  Northampton 
Square,  under  a 
certain  penalty : — Held,  that  this  contract  did  not  operate  in  restraint  of  trade  to  such  a  degree 
as  to  render  it  voM. 

In  declaring  against  the  defendant  for  a  breach  of  this  agreement,  in  having  carried  on  the 
trade  within  the  prohibited  distance,  the  plaintiff  after  a  general  averment  of  performance  on 
his  part,  alleged  that  the  defendant  entered  into  his  service  and  was  retained  and  employed 
therein  until  a  certain  day,  when  he  quitted  and  was  discharged  from  tfie  same.  The  defendant 
pleaded  that  the  plaintiff  did  not  give  him,  nor  did  he  give  the  plaintiff,  a  month's  notice  in 
writing  to  determine  the  service,  according  to  the  effect  of  the  agreement : — Held,  that  the  plea 
was  bsid,  and  the  declaration  sufficient. 

u2 
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1840.  ^^  distance  of  five  miles  from  Northampton  Square,  in  the 
county  of  Middlesex :  And,  as  a  further  security  for  the  due 
observance  and  performance  of  the  said  agreement  on  the 
part  of  the  defendant,  he  the  defendant  did  thereby  agree, 
that,  if  at  any  time  or  times  during  the  said  service,  or 
within  twenty-four  calendar  months  after  the  determina- 
tion thereof,  he  the  defendant  should  commence,  carry  on, 
or  be  concerned  in  the  trade  or  business  of  a  cow-keeper, 
milkman,  milk-seller,  or  milk-carrier,  in  any  way  whatso- 
ever, either  as  a  servant  or  master,  within  the  distance  of 
five  miles  from  Northampton  Square  aforesaid,  he  the  de- 
fendant should  and  would  pay  unto  the  plaintiff  or  his  fu- 
ture copartner  or  copartners,  executors,  administrators, 
assignees,  or  successors,  the  sum  of  10^.  for  each  and  every 
day  that  he  the  defendant  should  act  contrary  to  that  his 
said  agreement ;  every  such  sum  or  sums  of  money  to  be 
considered  and  taken  as  liquidated  and  ascertained  dama- 
ges, and  to  be  recoverable  by  action  or  actions  at  law  to  be 
brought  by  the  plaintiff  or  his  future  copartner  or  copart- 
ners, executors,  administrators,  assignees,  or  successors  in 
the  same  trade,  without  proving  or  being  required  to  prove 
any  special  or  other  damages :  Mutual  promises :  Aver- 
ment that  the  defendant  did  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  enter  into  the  plaintiff's  said  service 
as  a  general  servant,  as  agreed  on  as  aforesaid,  and  the 
plaintiff  then  retained  and  employed  him  therein,  and  the 
defendant  continued  in  such  service  for  a  long  time,  to  wit, 
until  the  1st  October,  1839,  when  the  defendant  quitted 
and  was  discharged  from  the  same :  Breach,  that,  although 
the  plaintiff  had  always  from  the  time  of  making  the  said 
agreement  performed  and  fulfilled  the  same  in  all  things 
therein  contained  on  his  part  to  be  performed  and  fulfilled, 
yet  the  defendant  did  not  nor  would  perform  the  said 
agreement  nor  his  said  promise,  but  thereby  deceived  the 
plaintiff,  in  this,  to  wit,  that,  within  the  space  of  twenty-four 
calendar  months  after  his  quitting  and  being  discharged 
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from  the  said  service  as  aforesaid^  to  wit^  on  the  2nd  Octo>>        1840. 
ber,  1839,   and  on  divers  other   days  and  times  after-     "p^  ^ 
wards,  to  wit,  on  each  succeeding  day  between  that  day  «• 

and  the  commencement  of  this  suit,  making  together 
divers,  to  wit,  one  hundred  and  eighty-four  days,  he  the 
defendant  did  commence,  carry  on,  and  was  concerned  as 
master  in  the  trade  and  business  of  a  milkman  within  the 
distance  of  five  miles  from  Northampton  Square  aforesaid^ 
contrary  to  the  form  and  effect  of  the  defendant's  said 
agreement  in  that  behalf:  by  means  of  which  premises  the 
defendant  became  liable  to  pay  to  the  plaintiff  the  sum  of 
10s.  for  each  and  every  day  that  the  defendant  so  acted 
contrary  to  the  said  agreement  as  aforesaid,  amounting 
altogether  at  the  commencement  of  the  suit  to  a  large 
sum,  to  wit,  92/. :  yet  the  defendant  did  not  nor  would, 
although  afterwards,  and  before  the  commencement  of  the 
suit,  to  wit,  on  &c.  requested  by  the  plaintiff  so  to  do,  pay 
the  plaintiff  the  said  sum  of  92/.,  or  any  part  thereof,  and 
the  same  remained  wholly  due  and  unpaid  to  the  plaintiff* 

The  defendant  pleaded  (amongst  other  pleas) — seventhly.  Seventh  plea, 
that  the  plaintiff  did  not  give  to  the  defendant,  nor  did  the 
defendant  give  to  the  plaintiff,  a  month's  notice  in  writing 
of  an  intention  of  determining  the  said  contract  and  ser- 
vice  at  the  end  of  such  month,  according  to  the  effect  of 
the  said  agreement  in  that  behalf — verification. 

To  this  plea  the  plaintiff  demurred  specially;  assigning  Spedal  demur- 
for  cause — ^that  the  said  seventh  plea  neither  traversed  nor  ^^^' 
confessed  and  avoided  any  allegation  in  the  declaration;  and 
that,  if  it  were  intended  as  a  traverse  of  the  allegation  that 
the  defendant  quitted  and  was  discharged  from  the  plain- 
tiff's service,  it  ought  to  have  concluded  to  the  country— 
that  it  was  bad  for  not  traversing  other  modes  of  quitting 
or  being  discharged  from  the  service  in  the  declaration 
mentioned — that  it  was  pregnant  with  an  affirmative  that 
the  defendant  did  quit  or  was  rightfully  discharged  from 
the  service  of  the  plaintiff — that  it  at  most  amounted  to 


202 


IX  THE  COHMOX  PLEAS^ 


1840. 


an  argamentative  denial  of  the  defendant's  having  quitted 
or  been  discharged  from  such  service^  and  was  therefore 
bad  for  argumentativeness — and  that  it  was  in  other  re- 
spects informal  and  insufficient,  &c. — Joinder. 


Channell,  Serjeant,  in  support  of  the  demurrer. — U  the 
plea  be  intended  as  a  traverse  of  the  allegation  that  the 
defendant  was  discharged  from  the  plaintiff's  service,  it 
ought  to  have  concluded  to  the  country :  if,  on  the  other 
hand,  it  means  that  the  defendant  was  wrongfully  dis- 
charged, the  plea  is  bad  for  argumentativeness.  And, 
supposing  him  to  have  been  wrongfully  discharged,  that, 
though  it  might  give  him  a  right  to  maintain  a  cross  ac- 
tion, affords  him  no  excuse  for  a  breach  of  his  contract. 


1.  Contract  in 
reitraint  of 
trade. 


Stephen,  Serjeant,  contra. — 1.  The  contract  declared  on 
is  invalid  :  it  is  a  contract  in  restraint  of  trade ;  and  it  is 
not  brought  within  the  exception  which  renders  contracts 
of  that  description  available.  The  cases  on  this  subject 
are  not  easily  to  be  reconciled :  but  one  thing  is  clear,  viz. 
that  all  contracts  that  are  in  restraint  of  trade  generally 
and  without  limit  as  to  space,  however  limited  the  period, 
are  void:  for  this  position  the  authorities  are  numerous, 
from  the  Year  Book,  2  Hen.  5,  pi.  26,  down  to  the  late  case 
of  Ward  y.. Byrne,  5  M.  &  Welsby,  548,  which  this  court 
recognised  and  acted  upon  in  Hinde  v.  Gray,  1  Man.  &  Gr. 
195,  1  Scott,  N.  R.  123.  The  general  restraint  is  void  on 
grounds  of  public  policy.  The  exception  to  the  rule  is,  where 
the  contract  is,  to  refrain  from  trading  within  a  given  dis- 
trict, and  where  no  greater  restraint  is  imposed  than  is  re- 
quired for  the  proper  protection  of  the  party  imposing  the 
condition.  In  Homer  v.  Graves,  5  M.  &  P.  768,  7  Bing.  735, 
Lord  Chief  Justice  Tindal  says:  "The  law  upon  this  sub- 
ject has  been  laid  down  with  so  much  authority  and  pre- 
cision by  Lord  Chief  Justice  Parker,  in  giving  the  judg- 
ment of  the  court  of  King's  Bench  in  the  case  of  Mitchell 


0. 

Sargent. 
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Y.  Reynolds,  1  P.  Wms.  181^  which  has  been  the  leading  1840. 
case  upon  the  subject  from  that  time  to  the  present^  that  proctor 
little  more  remains  than  to  apply  the  principle  of  that  case 
to  the  present.  Now,  the  rule  laid  down  by  the  court  in 
that  case^  is^  Hhat  voluntary  restraints^  by  agreement  be- 
tween the  parties^  if  they  amount  to  a  general  restraint  of 
trading  by  either  party,  are  void,  whether  with  or  without 
consideration;  hut  particular  restraints  of  trading,  if  made 
upon  a  good  and  adequate  consideration,  so  as  to  be  a  pro* 
per  and  useful  contract/  that  is,  so  as  it  be  a  reasonable 
restraint  only,  'are  good.'''  Since  the  decision  of  the  Ex* 
chequer  Chamber  in  Hitchcock  v.  Coker,  6  Ad.  &  E.  438j 
1  N.  &  P.  796,  it  may  be  conceded  that  the  court  cannot 
inquire  into  the  adequacy  of  the  consideration  for  a  con- 
tract of  this  description;  and  to  that  extent  Homer  t« 
Graves  may  be  considered  to  be  over-ruled.  But,  in  Homer 
y*  Graves,  the  decision  proceeded  mainly  on  the  unreason- 
ableness of  the  restraint:  ''The  greater  question,"  says 
Tindal,  C.  J.,  "is,  whether  this  is  a  reasonable  restraint  of 
trade;  and  we  do  not  see  how  a  better  test  can  be  applied 
to  the  question  whether  reasonable  or  not,  than  by  con- 
sidering whether  the  restraint  is  such  only  as  to  afford  a 
fair  protection  to  the  interests  of  the  party  in  favour  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.  Whatever  restraint  is  larger  than 
the  necessary  protection  of  the  party,  can  be  of  no  benefit 
to  either;  it  can  only  be  oppressive;  and,  if  oppressive,  it 
is  in  the  eye  of  the  law  unreasonable."  Applying  that  test 
here,  is  not  the  restraint — disabling  the  defendant  from 
carrying  on  or  being  employed  in  the  business  of  a  milk- 
man, &c.  for  two  years  after  quitting  the  service  within  the 
distance  of  five  miles  from  Northampton  Square — ^regard 
being  had  to  the  extent  of  population,  the  nature  of  the 
business,  and  the  space  prohibited,  unreasonable  in  it8elf> 
and  wholly  unnecessary  for  the  fair  protection  of  the  plain- 
tiff?    \MaiUe,  J. — Can  we  take  cognizance  of  the  extent 
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i840,  of  a  reasonable  distance?  Tlndal,  C.  J. — In  Bunn  v.  Guy, 
4  East,  190, 1  Smith,  1,  a  restraint  extending  over  a  space 
of  one  hundred  and  fifty  nules,  was  considered  not  to  be 
unreasonable.]  Contracts  in  restraint  of  trade  may  arise 
in  two  ways — ^first,  upon  the  sale  of  the  goodwill  of  a  busi- 
ness, where,  in  consideration  of  the  price  paid  by  the  pur-r 
chaser,  the  vendor  undertakes  not  to  carry  on  the  pro* 
fession  or  trade  within  a  given  distance.  Such  was  the 
case  of  Bunn  v.  Guy :  such  also  was  the  case  of  Hayward 
.  v.  Young,  2  Chit.  407,  where  a  bond  by  an  apothecary,  not 
to  set  up  business  within  twenty  miles  of  A.,  was  held 
legal :  and  such  was  the  case  oi  Archer  \.  Marsh,  6  Ad.  &  E, 
959,  2  N.  &  P.  562.  The  vendor  is  properly  held  to  be 
estopped  firom  contending  that  the  restraint  is  more  ex- 
tensive than  was  requisite  for  the  protection  of  the  pur-t 
chaser.  Again,  they  arise  out  of  contracts  for  service,  as 
in  the  present  case  (2),  In  these  cases,  the  court  will 
inquire  into  the  reasonableness  of  the  restraint:  as  iu 
Hitchcock  V.  Coker,  where  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  court  of  error,  says :  "  We  agree  in  the 
general  principle  adopted  by  the  court  below,  that,  where 
the  restraint  of  a  party  from  carrying  on  trade  is  larger 
and  wider  than  the  protection  of  the  party  with  whom 
the  contract  is  made  can  possibly  require,  such  restraint 
must  be  considered  as  unreasonable  in  law,  and  the  con- 
tract which  would  enforce  it  must  be  therefore  void.  Where 
the  question  turns  upon  the  reasonableness  or  unreason- 
ableness of  the  restriction  of  the  party  from  carrying  on 
trade  or  business  within  a  certain  space  or  district,  the 
answer  may  depend  upon  various  circumstances  that  may  be 
brought  to  bear  upon  it,  such  as  the  nature  of  the  trade  or 
profession,  the  populousness  of  the  neighbourhood,  the  mode 
in  which  the  trade  or  profession  is  usually  carried  on; 
with  the  knowledge  of  which,  and  other  circumstances,  a 

(2)  In  Leighton  v.  Wales,  3  M .  &      posed  by  the  terms  of  an  agree- 
yfela^y,  645,  the  restraint  was  im-      ment  for  a  partnership. 
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judgment  may  be  formed  whether  the  restriction  is  wider         1840. 
than  the  protection  of  the  party  can  reasonably  require."       proctoe 
[Maule,  J. — In  Hitchcock  v.  Coker,  it  seems  to  have  been  »• 

_    _  _  .  «  .  ,  Sargent, 

assumed  that  the  protection  of  a  master  against  the  en* 
croachment  of  a  servant  may  be  carried  to  the  same  extent 
as  that  of  the  purchaser  of  a  goodwill.]  In  no  case  has  such 
a  restraint  as  that  here  imposed  been  sanctioned^  excluding 
the  defendant,  as  it  does,  from  a  district  containing  a 
population  considerably  exceeding  a  million,  and  that  whe- 
ther as  master  or  as  servant.  The  declaration  should  at 
all  events  have  averred  that  the  restraint  was  reasonable, 
\_Tlndal,  C.  J. — If  the  want  of  such  an  averment  be  au 
objection,  it  should  have  been  alleged  as  a  cause  of  special 
demurrer.] 

2.  The  plea  is  in  confession  and  avoidance,  and  there-  2.  As  to  the  ' 
fore  properly  concluded.  The  declaration  merely  alleges  ^^™  °  * 
that  the  defendant  quitted  and  was  discharged  from  the 
plaintiff's  service,  without  shewing  that  he  was  discharged 
for  misconduct  or  after  notice,  and  it  is  not  to  be  helped 
by  intendment.  The  contract  is,  that  the  defendant  shall 
not  be  engaged  in  the  trade  within  a  given  distance  for  a 
certain  period  after  he  shall  have  quitted  or  been  dis- 
charged from  the  plaintiff's  service ;  but  that  must  mean 
a  qidtting  or  being  discharged  within  the  terms  of  the 
contract.  It  is  not  enough  for  the  plaintiff  to  allege 
performance  according  to  the  terms  of  the  agreement :  he 
must  shew  performance  within  the  principle  and  spirit  of 
it — AUein  v.  Randall,  Yelverton,  69. 

ChanneUf  Seijeant,  in  reply,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — ^In  this  case  two  objections  are  made 
to  the  declaration,  one  of  which  is  a  mere  formal  objec- 
tion, the  other  a  more  substantial  one.     1.  The  first  ob-  1.  As  to  the 
jection  is,  that  the  breach  laid  is  not  sanctioned  by  the  cord. 
contract  the  parties  have  entered  into.    The  declaratioi^ 
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states  the  contract  to  be,  that  the  plaintiff  should  keep 
and  retfun  the  defendant  in  his  service  as  a  general  ser- 
vant,  and  that  the  defendant  should  enter  into  such  ser- 
vice and  serve  the  plaintiff,  his  executors,  &c.,  in  the 
bnsineBs  of  a  cow-keeper,  for  one  month  certain,  and  un- 
til the  expiration  of  a  month's  notice  in  writing  to  he 
given  hy  either  party :  it  then  goes  on  to  state,  that,  in 
consideration  thereof,  the  defendant  agreed  that  he  would 
faithfully  serve  the  plaintiff  in  the  said  business,  and  would 
not  during  the  continuance  of  such  service,  nor  within  the 
space  of  twenty-four  calendar  mouths  after  gitUlitiff  or 
being  discharged  from  the  same,  commence,  carry  on,  or  be 
concerned  in  any  way  whatsoever,  either  as  servant  or 
master,  in  the  trade  or  business  of  a  cow-keeper,  &c., 
within  the  distance  of  five  miles  &om  Northampton  Square. 
And  the  breach  is,  that,  within  the  space  of  twenty-four 
calendar  months  after  bis  quitting  and  being  discharged 
from  the  said  service,  the  defendant  did  commence,  carry 
on,  and  was  concerned  as  master  in  the  trade  and  business 
of  a  milkman  within  the  distance  of  five  miles  from  North- 
ampton Square,  contrary  to  the  agreement.  It  is  said 
that  the  breach  is  insufScieut,  for  not  stating  that  the  de- 
fendant was  discharged  either  for  misconduct  or  after  a 
month's  notice.     The  first  observation  I  make  is,  that  the 
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fartler  secnrity  for  the  observance  and  performance  of  the         1B40. 
said  agreement  on  the  part  of  the  defendant^  he  the  de-       proctor 
fendant  did  thereby  agree,  that,  if  at  any  time  or  times  »• 

during  the  said  service,  or  within  twenty-four  calendar  '"""" 
months  (^fler  the  determination  thereof,  he  the  defendant 
should  commence,  carry  on,  or  be  concerned  in  the  trade 
or  business  of  a  cow-keeper,  &c.,  within  the  distance  of 
five  miles  from  Northampton  Square,  he  the  defendant 
should  and  would  pay  unto  the  plaintiff,  &c.,''  10^.  per 
day.  These  words  are  as  general  as  can  be,  and  seem  to 
explidn  the  previous  part  of  the  agreement.  The  word 
'^  determination "  undoubtedly  would  be  satisfied  by  a 
putting  an  end  to  the  contract  either  by  mutual  agree- 
ment of  the  parties,  or  in  consequence  of  misconduct  on 
the  part  of  the  defendant.  The  declaration  alleges  that 
the  defendant  entered  the  service  and  continued  therein 
until  a  certain  day,  when  he  "  quitted  and  was  discharged 
from  the  same.''  The  natural  meaning  of  that  allegation 
is,  that  the  service  was  put  an  end  to  by  mutual  consent. 
If  the  defendant  was  improperly  dismissed,  he  has  his  re- 
medy on  the  agreement.  The  declaration  contains  a  ge- 
neral allegation  of  performance  by  the  plaintiff,  which  is 
at  all  events  good  on  general  demurrer. 

2.  Then  it  is  said,  that  the  contract  is  in  restraint  of  2.  As  to  the 
trade  to  an  unreasonable  degree,  and  therefore  void  in  JonScr^^^*^* 
law ;  and  that,  unless  we  so  hold  it,  we  in  effect  over-rule 
the  case  of  Homer  v.  Graves.  But  I  do  not  think  that  is 
by  any  means  a  necessary  consequence.  I  take  the  rule 
to  have  been  properly  laid  down  by  the  Exchequer  Cham- 
ber in  Hitchcock  v.  Coker,  that,  *'  where  the  restraint  of  a 
party  from  canying  on  a  trade  is  larger  and  wider  than 
the  protection  of  the  party  with  whom  the  contract  is 
made  can  possibly  require,  such  restraint  must  be  con- 
sidered as  unreasonable  in  law,  and  the  contract  which 
would  enforce  it  must  be  therefore  void.''  But  it  does 
not  necessarily  follow^  that,  because  in  Homer  v.  Graves 
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one  iMotli  certnn,  and  until  the  expiratiQn  of  a  month's 
notieey  to  be  giren  br  either  partr.  The  objection  i%  that 
it  if  not  averred  that  the  aerriee  vns  pot  an  end  to  by 
notice*  There  mi^bt,  hovei-er,  be  good  grounds  on 
either  nde  far  determining  the  contract  vithoot  notice ;  or 
the  nciice  might  bjr  mntnal  consent  be  waived.  The 
agreement  tben  goes  on  to  provide  for  that  whidi  is  to  be 
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done  or  omitted  to  be  done  on  the  defendant's  part,  viz.         1840. 
that  he  should  faithfully  serve  the  plaiutl£F  in  the  said       proctor 
business,  and  should  not,  during  the  continuance  of  such  ». 

service,  nor  within  the  space  of  twenty-four  calendar 
months  after  quitting  or  being  discharged  from  the  same, 
commence,  carry  on,  or  be  concerned  in  any  way  what- 
soever, either  as  servant  or  master  in  the  trade  or  busi- 
ness of  a  cow-keeper.  Sec.,  within  five  miles  from  North- 
ampton Square.  It  has  been  justly  observed  by  his 
Lordship  that  this  part  of  the  agreement  does  not  in 
terms  speak  of  a  determination  of  the  service  in  manner 
before  specified,  but  generally  of  a  ''  quitting  or  being 
discharged  from  "  the  same.  It  plainly  appears  to  me  to 
have  been  the  intention  of  the  parties,  that  the  defendant 
should,  whilst  he  remained  in  the  plaintiff's  service,  and 
for  twenty-four  months  after  such  service  should  be  deter- 
mined, no  matter  how  determined,  refrain  from  the  exer- 
cise of  the  particular  calling  within  the  prescribed  limits* 
The  declaration  goes  on  to  aver  that  the  defendant  en- 
tered the  plaintiff's  service,  and  continued  therein  until 
a  certain  day,  when  he  "  quitted  and  was  discharged  from 
the  same."  This  seems  to  me  aptly  to  express  a  putting 
an  end  to  the  service  by  mutual  consent,  bringing  it  with- 
in  the  very  terms  of  the  contract. 

2.  The  next  question  is,  whether  the  contract  disclosed  Second  point, 
upon  the  declaration  is  so  clearly  and  to  such  an  extent 
in  restraint  of  trade  that  we  are  bound  to  hold  it  to  be  in-* 
capable  of  being  carried  into  effect.  Upon  reading  the 
contract  I  cannot  say  that  it  is  against  the  policy  of  the 
law.  It  is  limited  both  as  to  time  and  space.  The  de- 
fendant was  about  to  enter  the  plaintiff's  service ;  and  the 
plaintiff  was  naturally  desirous  to  put  it  out  of  the  de- 
fendant's power  to  take  advantage  of  that  circumstance  to 
gain  such  a  knowledge  of  his  customers  as  might  enable 
him  to  set  up  in  opposition  to  him.  Such  an  object  is 
perfectly  justifiable  and  lawful,  provided  the  restriction 
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IMO.  imposed  B  not  miKnuted<wde«lTeib«T«gMit  in  point  Of 
either  time  or  space.  But  I  aamot  saj  that  the  restiictioii 
here  is  at  all  unreasonable :  thereocffddoesnotshewittobe 
ao :  and  judidallj  we  cannot  know  iriiere  N^urUiampton 
Square  is. 


First  poinL  CoLTMAN^  J. — ^I  am  also  inclined  to  think  that  the 

plaintiff  is  entitled  to  jodgment.  It  is  objected  that  there 
is  no  sufficient  all^ation  of  performance  of  the  contract 
on  the  plaintiff's  part :  but  there  is  the  general  allegation 
of  performance,  whidi  is  sufficient  on  general  demurrer. 
Then  it  is  said  that  the  breach  is  ill  assigned.  I  agree 
that  it  is  not  enough  that  the  breach  is  alleged  in  the 
terms  of  the  promise:  Qui  hseret  in  litera  haeret  in  oortice. 
But  to  this  objection  two  answers  may  be  giren,  either  of 
which  appears  to  me  to  be  sufficient.  I  think  the  phiin- 
tiff's  right  to  sue  for  a  breach  of  the  contract  on  the  part 
ai  the  defendant  accrued  whether  the  service  was  put  an 
end  to  by  notice  or  otherwise.  Further,  I  am  (^opinion  that 
the  general  allegation  of  performance  by  the  plaintiff  is 
wholly  inconsistent  with  the  notion  of  any  breach  of  con- 
tract on  his  part :  and  such  general  allegation,  though  it 
might  not  be  sufficient  on  special  demurrer,  is  good  on 
general  demurrer. 

Second  point         With  regard  to  the  principal  point  that  has  been  ai^ed 

before  us,  it  is  enough  to  say  that  we  have  no  organs  to 
enable  us  to  see  that  the  contract  operates  in  restraint  of 
trade  to  such  an  unreasonable  extent  that  the  law  will  not 
lend  its  aid  to  enforce  it.  How  can  we  say  that  the  inter- 
est of  the  plaintiff  might  not  be  seriously  affected  by  the 
defendant's  carrying  on  a  rival  concern  within  five  miles  of 
him?  Homer  v.  Graves,  5  M.  &  P.  768,  7  Bing.  735,  pro- 
ceeded upon  the  supposition  that  the  court  could  per- 
ceive that  by  no  possibility  could  the  fair  protection  of  the 
interests  of  the  plaintiff  require  or  justify  a  restriction  so 
onerous  as  that  which  the  contract  in  that  case  imposed. 
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But  I  think  we  are  warranted  in  saying  that  that  does  not         1840. 
appear  to  be  the  case  here.  Proctor 

V, 

Sarobnt. 

MaulEj  J. — I  am  also  of  opinion  that  the  plaintiff  is  First  poinu 
entitled  to  judgment  on  the  seventh  plea.    The  argument 
has  very  properly  been  confined  to  the  declaration^  the 
formal  objections  to  which  may  be  shortly  disposed  of. 
The  consideration  for  the  defendant's  promise  was^  the 
promise  of  the  plaintiff  to  perform  and  fulfil  the  agreement 
in  all  things  on  his  part  to  be  performed  and  fulfilled.. 
That  general  performance  on  the  plaintiff's  part  is  averred, 
and  such  general  averment  is  sufficient  on  general  demur- 
rer.    The  declaration  further  states  that  the  defendant, 
in  pursuance  of  the  agreement,  entered  into  the  plaintiff's 
service,  and  the  plaintiff  retained  and  employed  him  there- 
in :  so  that  there  is  also  a  special  allegation  of  perform- 
ance on  the  part  of  the  plaintiff.    Then,  as  to  the  breach. 
The  defendant's  contract  was  that  he  would  well  and  faith- 
fully serve  the  plaintiff,  and  would  not  during  the  con- 
tinuance of  such  service,  nor  within  twenty-four  calendar 
months  after  quitting  or  being  discharged  from  the  same, 
commence,   carry  on,   or  be  concerned  in  the  trade  or 
business  of  a  cow-keeper  &c.,  within  the  distance  of  five 
miles  from  Northampton  Square;  and  the  breach  assigned 
is,  that,  within  the  space  of  twenty-four  calendar  months 
after  his  quitting  and  being  discharged  &om  the  said  ser- 
vice,  the  defendant  did  commence,   carry  on,  and  was 
concerned  in  the  trade  within  the  prohibited  district.     In 
framing  the  contract  the  parties  seem  to  have  carefully 
abstained  from  limiting  the  quitting  or  being  discharged 
from  the  service  to  a  quitting  or  being  discharged   in 
the  manner  before  provided,  viz.  after  a  month's  notice 
in  writing.   Neither  party  might  think   it  necessary  to 
insist  upon  notice.     I  think  the  breach  is  well  assigned. 

The  objection,  however,  that  has  been  mainly  relied  on^  Second  point, 
is,  that  the  contract  disclosed  in  the  declaration  is  void  in 
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1840.  law,  as  being  in  restraint  of  trade.  The  general  policy  of 
the  law  undoubtedlv  is,  that  trade  shall  be  encouraged, 
and  contracts  or  agreements  having  for  their  object  the 
restraint  of  trade  shall  be  discouraged:  though,  if  the 
question  were  res  integra,  I  strongly  incline  to  doubt 
whether  the  interests  of  commerce  be  really  promoted  by 
the  prohibition  of  such  contracts.  Many  persons  who  are 
well  informed  upon  the  subject  entertain  an  opinion,  that 
the  public  would  be  better  served,  if,  by  permitting  restric- 
tions of  this  sort,  encouragement  were  held  out  to  indivi- 
duals to  embark  large  capitals  in  trade;  and  that  it  would 
be  expedient  to  allow  parties  to  enter  into  any  description 
of  contract  for  that  purpose  that  they  might  find  con- 
venient. However,  the  law  is  well  established,  that  all  con- 
tracts in  general  restraint  of  trade  are  illegal  But  it  is 
also  a  part  of  the  law  that  such  contracts  are  valid,  pro« 
vided  the  restraint  they  impose  is  limited.  It  is  said,  that, 
where  the  limitation  is  colourable  only  or  unreasonable, 
it  fidls  within  the  general  rule,  and  not  within  the  excep- 
tion. In  Homer  v.  Graves,  the  court  clearly  saw  that  the 
limit  was  colourable  and  the  restraint  unreasonable.  But 
it  certainly  does  not  follow,  that,  because  the  court  there 
held  the  exclusion  of  the  defendant  from  the  exercise  of 
the  profession  of  a  dentist  within  a  distance  of  one  hun- 
dred miles  from  York  to  be  not  necessary  for  the  fair  pro- 
tection of  the  plaintiff,  we  must  therefore  hold  that  the 
exclusion  of  the  present  defendant  from  the  exercise  of  his 
business  of  a  cow-keeper  within  five  miles  from  North- 
ampton Square,  is  also  an  exclusion  that  is  larger  than  is 
warranted  or  necessary  for  the  fair  and  legitimate  pro- 
tection of  the  plaintiff.  If  I  am  to  be  called  upon  to  de- 
termine whether  the  restriction  imposed  upon  the  defend- 
ant by  this  contract  is  reasonable  or  not  (which  I  deny), 
I  should  certainly  pause  before  I  held  it  to  be  unreason* 
able. 

Judgment  for  the  plaintiff. 
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1840. 
Clow  and  Another  v.  Bbooden  and  Another.  Friday^ 

TDec.  Atk, 
HIS  action  was  brought  to  recover  damages  for  breach  inAugust,i783, 

of  a  covenant  to  repair.    The  declaration  stated^  that,  be-  granted  to  one 

fore  and  at  the  time  of  making  the  indenture  of  demise  fo^nilTet^y-nlne 

after  mentioned,  the  plaintiffs  and  one  Eebekah  Bird,  since  y««"  o^  *  P»cce 

deceased,  were  possessed  of  the  premises  thereafter  men-  building,  with  a 

tioned  to  have  been  demised  by  that  indenture  for  the  p^* "and  also  a 

residue  of  a  term  of  years,  to  wit,  a  term  of  ninety-four  covenant  not  to 

J  '  '        ^  -^  unite  or  permit 

years,  wanting  twenty  days,  commencing  from  the  24th  any  part  of  the 
June,  1787,  and,  being  so  possessed,  theretofore,  to  wit,  mises  to  be 
on  17th  November,  1825,  by  indenture  then  made  between  "hJ'adjoinlnr^ 
the  plaintiffs  and  the  said  Rebekah  Bird  of  the  first  part,  landsorground. 

^  *  of  any  other 

Benjamin  Stacey  of  the  second  part,  Robert  Pawley  of  the  person,  so  as  to 

render  the 

third  part,  and  the  defendants  and  Richardson  Borradaile,  metes  and 
since  deceased,  and  Lion  Abraham  Gk)ldschmidt,   since  |>«»»«ds  thereof 

'  '  uncertain  ana 

deceased,  of  the  fourth  part,  the  plaintiffs  and  the  said  difficult  to  be 

ascertained,  nor 

Rebekah  Bird  did  demise  and  lease  unto  the  defendants  to  permit  any 
and  the  said  Richardson  Borradaile  and  Lion  Abraham  The  piaintf^, 
Gt)ldschmidt,  their  executors,  administrators,  and  assigns,  ^^^  7®'®  P®*" 

'  '  ^  o     *   sessed  of  a  term 

a  certain  messuage  or  tenement  and  premises  with  the  of  ninety-four 

years  in  a  hous6 

appurtenances  particularly  mentioned  and  described  in  the  that  formed  a 
same  indenture,  for  the  term  of  twenty-one  years  from  the  theVremiswde- 
29th  September  then  last,  at  the  yearly  rent  of  40/.,  pay-  j""«<^  Jy  ^**« 
able  quarterly.    The  declaration  then  set  out  the  cove-  1783,  in  No- 
nants  by  the  lessees  to  pay  the  rent  and  taxes,  and  to  paint  granted  a  leas'e 
and  to  repair,  and  alleged  a  breach  of  the  covenant  to  aSanVfor 
repair,  by  means  of  which  said  premises,  afterwards,  to  twenty-one 

5  /  ,  T  years,  with  the 

Wit,  on  the  2nd  June,  1836,  all  the  estate,  right,  title,  and  usual  covenant 

to  repair.  In 
June,  1837, 
Lord  Somers  recovered  judgment  in  an  action  of  ejectment  founded  on  a  breach  of  the  covenants 
in  the  lease  of  August,  1783,  the  breaches  of  covenant  by  the  particulars  relied  on  being,  the  non- 
repair of  various  houses  on  the  estate  including  the  house  demited  to  the  defendante,  the  annexa- 
tion of  divers  parts  of  the  premises  demised  to  the  adjoining  lands  and  grounds  of  other  persons 
so  as  to  render  the  metes  and  bounds  uncertain  and  difficult  to  be  ascertained,  and  also  the  per- 
mission of  encroachments.  The  plaintiffs  afterwards  sued  the  defendants  for  a  breach  of  their 
covenant  to  repair,  by  means  of  which  their  term  had  been  forfeited  to  the  superior  lord :— 
Held,  that  the  plaintiffs  were  entitled  to  recover  damages  in  respect  of  the  non-repair,  but  not 
in  respect  of  the  value  of  the  term,  the  forfeiture  having  been  caused  by  other  breaches  of  cove- 
nant than  that  committed  by  the  defendants. 

VOL.  II.  X 
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HO.  interest  of  the  plaintiffs  and  the  said  Rebekah  Bird  of^  in, 
^o^  and  to  the  said  demised  premises  became  and  was  for- 
*'*  feited.  and  the  same  thereby  reverted  and  came  to  and  was 

GDEN.  '  ,  "^ 

vested  in  the  Bight  Honorable  John  Somers^  Earl  Somers, 
who  thereupon  availed  himself  of  the  said  forfeiture^  and 
then  brought  an  action  of  ejectment  in  the  court  of 
Queen's  Bench  against  the  tenants  in  possession  of  the 
said  demised  premises  for  recovery  of  the  possession  of  the 
same;  and  thereupon  such  proceedings  were  had,  that 
afterwards,  to  wit,  on  5th  June,  1 837,  the  said  Earl  re- 
covered a  judgment  in  the  said  action  for  his  term  and 
interest  therein,  and  then  recovered  and  obtained  there- 
under possession  of  the  said  demised  premises ;  by  means 
of  which  said  premises  the  plaintiffs  since  the  death  of  the 
said  Rebekah  Bird  had  lost  and  been  deprived  of  the  rents 
so  covenanted  by  the  defendants  to  be  paid  to  them  as 
aforesaid,  and  also  all  the  profits  and  advantages  which 
they  might  and  otherwise  would  have  derived  firom  the 
said  premises  had  their  estate,  right,  title,  and  interest 
continued  therein. 

The  plea  traversed  the  breach  as  alleged;  whereupon 
issue  was  joined. 

On  the  trial  before  Coltman,  J.,  at  the  sittings  in  Mid- 
dlesex after  Hilary  Term,  1839,  a  verdict  was  found  for 
the  plaintiffs,  damages  500/.,  subject  to  the  opinion  of  the 
court  on  the  following  case : — 
iture  of         By  indenture  dated  the  4th  August,  1783,  and  made 
*^  '         between  one  Sir  Charles  Cocks,  therein  described,  and 
since  deceased,  and  the  above-named  Earl  Somers,  by  his 
then  name  and  description  of  John  Somers  Cocks,  eldest 
son  and  heir  apparent  of  the  said  Sir  Charles  Cocks,  of  the 
one  part,  and  Jacob  Leroux,  therein  described,  of  the 
other  part,  the  said  Sir  Charles  Cocks  and  the  said  Earl 
did  demise  unto  the  said  Jacob  Leroux  a  piece  of  land 
therein  described,  being  the  premises  for  the  recovery  of 
which  the  action  of  ejectment  mentioned  in  the  declaration 
in  this  cause  was  brought  by  the  said  Earl  Somers,  To 
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hold  to  the  said  Jacob  Leroux,  his  executors^  administra-  1840. 
torSj  and  assigns^  for  a  term  of  ninety-nine  years  from  the 
25th  December  then  next  ensuing,  at  the  yearly  rent  of 
12/.,  payable  quarterly.  This  indenture  contained  a  cove- 
nant by  Leroux,  for  himself,  his  executors,  administrators, 
and  assigns,  that,  in  case  any  erections  or  buildings  should 
be  erected  and  built  by  Leroux,  his  executors,  administra* 
tors,  and  assigns,  in  or  upon  the  said  demised  premises  or 
any  part  thereof,  during  the  said  term  thereby  granted, 
then  that  he,  Leroux,  his  executors,  administrators,  and 
assigns,  should  and  would  well  and  sufficiently  repair,  up- 
hold, support,  sustain,  maintain,  amend,  and  keep  the 
same  premises  and  the  erections  and  buildings  in  good  and 
sufficient  repair  and  condition,  when,  where,  and  as  often 
as  need  or  occasion  should  be  and  require;  and  also 
another  covenant,  that  it  should  and  might  be  lawful  to  and 
for  the  said  Sir  Charles  Cocks  and  the  said  Earl,  or  the  person 
or  persons  entitled  to  the  reversion,  his  and  their  heirs  or 
assigns,  any  or  either  of  them,  with  workmen  or  others, 
twice  or  ofkener  in  every  year  during  the  said  term  thereby 
demised,  to  enter  and  come  into  and  upon  the  said  demised 
premises,  and  there  to  view,  search,  and  see  the  state  and 
condition  thereof,  and  of  the  mounds,  bounds,  banks,  and 
fences  thereof,  and  of  all  defects- and  wants  of  reparation 
thereof  or  of  any  part  thereof  then  and  there  found,  either 
in  case  of  building  or  not,  to  give  or  leave  notice  or  warn- 
ing in  writing  to  or  for  the  said  Jacob  Leroux,  his  execu- 
tors, administrators,  or  assigns,  to  repair  and  amend  the 
same  within  the  space  of  three  months  then  next  following 
such  notice,  within  which  space  or  time  aforesaid  he,  Leroux, 
did  thereby,  for  himself,  his  executors,  administrators,  or 
assigns,  covenant  and  agree  to  and  with  the  said  Sir 
Charles  Cocks  and  the  said  Earl,  or  the  person  or  persons 
entitled  as  aforesaid,  his  or  their  heirs  or  assigns,  to  repair 
and  amend  accordingly ;  and  also  another  covenant,  that 
he,  Leroux,  his  executors,  administrators,  or  assigns,  should 
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HniiiSnctony  or  awwgTO;  of  aS  or  anr  or  estfaer  of  dfee  oofe- 

iind»  or  .p«ma>t>  «»lah>ed  ill  tbc  sud  l»e. 

In  pnrmanoe  of  the  lart-mentknied  indenture,  sercral 

bomei,  indndm^  tlie  boosei  navknownasXimibersSsQd 

4^  South  Sow,  St.  PancrUy  in  respect  of  the  fionner  of  whidi 

the  preient  action  was  hitm^t,  were  built. 

irir4  odifM  Joaeph  Bird,  at  the  time  of  his  deoeaae  after  mentioned, 

hady  bj  rirtne  of  diren  indentnres  of  nnderleaae  and  as- 
dgoment  and  other  means,  beocmie  absolntehr  possessed  of 
or  entitled  to  the  said  hooses  Xnmbers  3  and  4,  South 
Bow,  for  the  residue  of  a  term  of  ninety-four  rears,  want- 
ing twenty  days,  computed  from  the  24th  June,  1787, 
being  a  derivative  term  out  of  the  before-mentioned  term 
of  ninety-nine  years,  subject,  as  to  the  said  house  No.  3, 
South  Bow,  to  an  indenture  of  underlease  bearing  date  the 
8rd  October^  1810^  and  made  between  one  John  Bird  of 


U0  imi0  U  than. 
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the  one  part,  and  Benjamin  Stacey  of  the  other  part,     ^  ^^^1^ 
whereby  the  said  John  Bird,  who  was  then  entitled  to  the        clow 
same  house  for  the  then  residue  of  the  said  term  of  ninety-     brooden. 
four  years,  wanting  twenty  days,  had  demised  the  same  to 
the  said  Benjamin  Stacey,  his  executors,  administrators, 
and  assigns,  for  a  term  of  twenty-one  years  from  the  25th 
March,  1809,  at  the  yearly  rent  of  20/.,  and  to  another 
indenture  of  underlease,  bearing  date  the  16th  November, 
1818,  and  made  between  the  said  Benjamin  Stacey  of  the 
one  part,  and  Richard  Lacey  of  the  other  part,  whereby 
the  said  Benjamin  Stacey  had  demised  the  same  house  to 
Lacey,  his  executors,  administrators,  and  assigns,  for  a  term 
of  twelveyears,  wanting  ten  days,ftt)m  the  25th March,  1818. 

The  said  Joseph  Bird,  being  so  possessed  of  the  said  will  of  Bird, 
houses  Nos.  3  and  4,  South  Row,  for  the  residue  of  the 
said  term  of  ninety-four  years,  wanting  twenty  days,  as 
aforesaid,  duly  made  and  published  his  last  will  and  testa- 
ment, and  thereby  bequeathed  unto  his  brothers  in  law  the 
plaintiffs,  among  other  things,  all  that  his  leasehold  estate 
situate  in  the  parish  of  St.  Pancras,  in  the  county  of  Mid- 
dlesex, upon  certain  trusts  in  the  said  will  expressed,  for 
the  benefit  of  the  testator's  daughter  Elizabeth  and  her 
children,  and,  subject  thereto,  for  the  benefit  of  his  wife,  the 
said  Rebekah  Bird,  during  her  life,  and,  after  her  decease, 
upon  certain  other  trusts  for  the  benefit  of  the  said  Eliza- 
beth and  her  children :  and  the  testator  thereby  appointed 
his  wife,  the  said  Rebekah  Bird,  and  the  plaintiffs,  exe- 
cutrix and  executors  of  his  will.  The  said  Joseph  Bird 
died  on  the  81st  January,  1825,  and  his  said  will  was  duly 
proved  by  the  said  Rebekah  Bird  and  the  plaintiffs  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  on  the 
22nd  September,  1825.  And  afterwards  the  said  Elizabeth 
Bird  received  the  rents  of  the  said  leasehold  estate  in  pur- 
suance of  the  trusts  of  the  said  will. 

By  an  indenture  bearing  date  the  17th  November,  1825,  Lease  to  de- 
and  made  between  the  said  Rebekah  Bird  and  the  plain-   ^'^  ^ 
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1810.^  HBb  of  the  fint  part,  tbe  said  Benjamm  StMxj  of  the 
second  part,  Bobert  Pawky  of  the  third  part,  and  the  de- 
fimdanta  and  Bichardson  B<Mrnidaile  and  Lion  Afandiam 
Goldschmidt  of  the  fourth  part,  being  the  indenture  of  that 
date  mentioned  in  the  declaration  in  this  canae — after 
ledting  the  hereinbefore-mentioned  indentures  of  the  3rd 
October,  1810,  and  the  IGth  November,  1818,  and  recit- 
ing; that,  by  yarious  mesne  assignments,  the  said  honae 
No.  3,  South  Bow,  had  become  I^ally  rested  in  Bobert 
Pawl^  for  all  the  residue  of  the  said  term  of  twehe  years, 
wanting  ten  days,  in  the  last-mentioned  indenture  men- 
tioned— it  was  witnessed,  that,  for  the  considerations 
therein  mentioned,  the  said  Bobert  Pawley  did  assign, 
surrender,  and  yield  up  unto  the  said  Benjamin  Stacey  the 
said  premises  comprised  and  demised  by  the  said  inden- 
ture of  the  16th  NoYcmber,  1818,  with  their  i^purten- 
ances,  to  hold  the  same  unto  the  said  Benjamin  Stacey, 
his  executors,  administrators,  and  assigns,  to  the  intent 
that  the  said  term  of  twelve  years,  wanting  ten  days, 
might  be  merged  and  extinguished;  and  by  the  indenture 
now  in  recital,  for  the  consideration  therein  mentioned, 
the  said  Benjamin  Stacey  did  assign,  surrender,  and  yield 
up  the  same  premises,  with  their  appurtenances,  unto  the 
said  Bebekah  Bird  and  the  plaintiffs,  their  executors,  ad- 
ministrators, and  assigns,  to  the  intent  that  the  said 
seyeral  terms  of  twelve  years,  wanting  ten  days,  and 
twenty-one  years,  might  be  merged  and  extinguished: 
and  by  the  said  indenture  now  in  recital,  for  the  conside- 
ration therein  mentioned,  the  said  Bebekah  Bird  and  the 
plaintiffs  did  demise  and  lease  unto  the  defendants  and  the 
said  Richardson  Borradaile  and  Lion  Abraham  Gh>ld- 
schmidt,  their  executors,  administrators,  and  assigns,  the 
said  house  No.  8,  South  Bow  (with  such  exception  and 
reservation  as  therein  mentioned),  with  the  appurtenances, 
to  hold  the  same  unto  the  defendants  and  the  said  Bichard- 
son Borradaile  and  Lion  Abraham  Goldschmidt,  their  exe- 
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eutorSj  administrators,  and  assigns,  for  the  term  of  twenty-  1840. 
one  years  from  the  29th  September  then  last,  at  the  yearly  clow 
rent  of  40/.,  payable  quarterly  as  therein  mentioned :  and  *'* 

^  t'  J  ^  J  Brooden. 

by  the  indenture  now  in  recital  the  defendants  and  the 

*  

said  Richardson  Borradaile  and  Lion  Abraham  Gold- 
Schmidt  did,  for  themselves,  their  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree  to  and  with 
the  said  Rebekah  Bird  and  the  plaintiffs,  their  executors, 
administrators,  and  assigns,  among  other  covenants,  that 
they  the  defendants  and  the  said  Richardson  Borradaile 
and  Lion  Abraham  Ooldschmidt,  their  executors,  adminis- 
trators, and  assigns,  some  or  one  of  them,  would,  during 
the  continuance  of  that  demise,  pay  unto  the  said  Rebekah 
Bird  and  the  plaintiffs,  their  executors,  administrators,  and 
assigns,  the  said  yearly  rent  at  the  times  and  in  the  man- 
ner thereinbefore  appointed  for  that  purpose;  and  also 
should  and  would  bear  pay  and  discharge  the*  land-tax, 
sewers  rates,  and  all  taxes,  rates,  duties,  assessments,  and 
impositions  whatsoever  imposed  or  charged,  or  to  be  im- 
posed or  charged,  upon,  for,  or  in  respect,  of  the  said 
demised  premises ;  and  also  should  and  would  paint  the 
outside  wood  and  iron-work  of  the  said  premises  twice  over 
in  good  oil  colour  once  in  every  three  years,  and  the  inside 
wood  and  iron-work  thereof  usually  painted  twice  over  in 
good  oil  colours  once  in  every  seven  years;  and  also  should 
and  would,  when  and  as  often  as  need  should  require  dur- 
ing the  continuance  of  that  demise,  well  and  sufficiently 
repair,  uphold,  support,  sustain,  maintain,  amend,  cleanse, 
scour,  empty,  and  keep  the  said  demised  premises,  and  all 
walls,  fences,  &c.  and  appurtenances  thereto  belonging,  in, 
by,  and  with  all  and  all  manner  of  needful  and  necessary 
reparations,  cleansings,  and  amendments  whatsoever. 

Rebekah  Bird  died  on  the  8rd  day  of  January,  1829. 

Richardson  Borradaile  died  on  the  day  of , 

and  the  said  Lion  Abraham  Goldschmidt  died  on  the 

day  of . 
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Prior  to  June,  1836,  between  sixty  and  seventy  honses, 
including  the  hoose  and  premises  comprised  in  and  de* 
mised  by  the  laat-mentioned  indenture,  had  been  erected 
and  were  then  standing  on  the  land  demised  by  the  inden- 
tore  of  4th  August,  1783.  Many  of  these  houses,  includ- 
ing the  house  in  question,  were  at  that  time  considerably 
out  of  repair,  and  some  of  the  land,  houses,  and  premises 
comprised  in  the  same  indenture  other  than  the  boose  and 
premises  demised  by  the  said  indenture  of  the  1 7th  No- 
vember, 1825,  had  been  annexed  and  united  by  the  tenants 
thereof  to  adjoining  property  belonging  to  other  persons, 
so  as  to  make  the  boundaries  thereof  uncertain,  and  upon 
part  of  the  said  land  and  premises  (other  than  the  premises 
demised  by  the  said  indenture  of  the  1 7th  November,  1 8S5,) 
encroachments  had  been  permitted  to  be  made,  contrary 
to  the  covenants  contained  in  the  indenture  of  the  4th 
August,  1783. 
Superior  lord  Iq  June,  1836,  Earl  Somers,  the  superior  landlord, 
ment"  n''ejMf-'  *^»il*d  himscIf  of  the  proviso  for  re-entry  contained  in  the 
■°e<>L  lease  of  the  4th  August,  1783,  and  on  the  5th  June,  1837, 

obtained  and  signed  judgment  in  an  action  of  ejectment 
which  he  bad  caused  to  be  brought  for  the  recovery  of  all 
the  property  comprised  in  that  lease,  including  the  bouse 
in  question. 
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and  also  the  permission  of  divers  encroachments  and  other        1840. 
wrongs  to  be  done  upon  the  said  demised  premises^  to  the      ^^7'^''""^ 
prejudice  of  the  said  Earl.  v. 

At  the  trial  of  this  cause  it  was  agreed^  that,  subject  to  Agreed  value 
the  questions  in  the  cause,  the  value  of  the  residue  of  the  °/  ^^^  p*""- 

-,-,,,.  11         1  1  ,  ,        ^®**  reversion, 

term  wnicn  the  plamtiffs  were  alleged  to  have  been  de-  aud  amount  of 
prived  of  by  reason  of  the  defendant's  breach  of  covenant  **'**P****^**"'- 
to  repair,  should  be  taken  at  300/.,  and  the  amount  of 
dilapidations  up  to  the  time  of  the  ejectment  being  brought 
by  Lord  Somers,  at  29/. 

On  behalf  of  the  defendants  the  following  objections  Defendanu' 
were  made — first,  that  the  plain tiflfs  had  lost  no  term  which  ^^^'i^^^'^^^^* 
was  vested  in  the  plaintififs  and  Rebekah  Bird,  the  term  in 
question  having  by  virtue  of  Joseph  Bird's  will  become 
vested  in  the  plaintiffs  alone,  and  not  in  the  plaintiffs  and 
Rebekah  Bird — secondly,  that  the  term  in  question,  in 
whomsoever  vested,  having  determined  by  the  judgment  in 
ejectment,  the  plaintiffs  could  not  recover  more  than  no- 
minal damages — thirdly,  that,  with  respect  to  the  claim  of 
300/.  for  the  loss  of  the  term,  the  plaintiffs  were  not  en- 
titled to  any  damages  on  that  ground,  the  ejectment  having 
been  brought  for  other  breaches  of  covenant  besides  that 
for  the  non-repair,  and  as  regarded  other  premises  distinct 
firom  the  premises  in  respect  of  which  this  action  was 
brought. 

Either  party  was  to  be  at  liberty  to  turn  the  case  and 
facts  into  a  special  verdict. 

The  court  was  to  be  at  liberty  to  draw  any  inference 
from  the  facts  stated  which  a  jury  might  be  directed  to 
draw  from  the  same  facts,  and  to  be  at  liberty,  upon  the 
plaintiffs'  application,  to  make  any  amendment  which  a 
judge  at  Nisi  Prius  might  have  made. 

If  the  court  should  think  that  all  the  above  objections.  Question!, 
or  the  first  and  second,  or  second  and  third,  were  well 
founded,  then,  subject  to  any  amendment  which  might  be 
made  under  the  power  reserved,  the  damages  were  to  be 
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1840.  reduced  to  one  shillmg.  If  the  court  should  think  that 
the  second  of  the  above  objections  was  not  maintainable, 
and  the  other  two,  or  either  of  them,  were  or  was,  then 
(subject  as  last  aforesaid),  the  damages  were  to  be  reduced 
to  29L  If  the  court  should  be  of  opinion  that  the  first  and 
third  of  the  above  objections  were  not  maintainable,  but 
that  the  second  was,  then  (subject  as  before)  the  damages 
were  to  be  reduced  to  SOO/.  If  the  court  should  beof  opi- 
nion that  none  q{  the  objections  were  wdl  founded  the 
damages  to  be  reduced  to  329/. 


Ckmmmett,  Serjeant,  tor  the  plaintiffs. — ^The  material 
terms  to  be  considered  are — the  torm  of  ninetr-nioe  years 
created  bj  the  lease  of  the  4th  August,  1 783,  the  reversion 
of  which  was  in  the  Somers  £unilj — the  term  of  ninetj- 
four  years,  the  remaind^  of  which  was,  by  virtue  ct  the 
wiU  of  Josqih  Bird,  in  the  plainti£&  and  Bdiekah  Bird  at 
the  time  of  the  grant  of  the  lease  declared  on,  and  whidi, 
on  the  death  of  Bebekah  Bird,  would  be  in  die  plaintiffii 
— and  the  term  of  twentv-one  veais  created  br  the  lease 
of  die  17th  Xovembo*,  IS25,  finom  BriidLah  Bird  and  die 
phintiffs  to  the  defisndants,  Borradaile,  and  Goldadimidt. 
Tlie  defendants,  paying  the  rent  and  peifoiming  the  cove- 
nants, woe  oititled  to  die  possession  of  die  premises  tor 
twenty-one  years:  and  the  pfadntiffs  and  Bebdcah  Bird 
were  entitled  to  the  rent  during  the  twenty-one  years,  and 
to  the  rerersion  eiq»ectant  <m  the  determination  of  the 
leaae  for  twenty-one  years ;  so  as  to  give  them  tlie  full 
benefit  of  the  term  for  ninety-four  years.  Sndi  being  tlie 
icjpectipe  interests  of  the  parties,  Eari  ScMncrs,  in  Jane:, 
1837,  obtained  judgment  in  an  action  of  ^ectment  for 
a  fiarfciture,  brooght  in  pursoanoe  of  dfee  pityviso  for  le- 
cntiT  contained  in  the  lease  of  the  4lli  Ai^nst,  1783. 
Tint  ejectment  was  iHonght^  not  only  for  the  premises 
dfmiifJ  to  the  defendants.  BcHtradaile,  and  GtJdfrhmidt, 
hr  the  kaae  of  the  17th  Noixanber,  1835,  b«t  far  all  the 
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premises  comprised  in  the  original  lease  of  the  4th  August^  1840. 
1783 ;  and  not  only  for  a  breach  of  the  covenant  to  repair 
(in  respect  of  which  the  defendants  are  admitted  to  be 
liable  to  the  plaintiffs  to  the  extent  of  29/.)>  bat  also  for 
other  breaches  of  covenant  which  are  not  brought  home  to 
the  defendants.  Now^  the  first  objection  urged  on  the 
part  of  the  defendants^  is,  that  the  plaintiffs  have  lost  no 
term  which  was  vested  in  them  and  Bebekah  Bird,  the 
term  in  question  having,  by  virtue  of  Joseph  Bird's  will, 
become  vested  in  the  plaintiffs  alone,  and  not  in  the 
plaintiffs  and  Bebekah  Bird.  The  plaintiffs  and  Bebekah 
Bird  were  executors  and  executrix  of  Joseph  Bird :  but  the 
bequest  was  to  the  plaintiffs^  upon  certain  trusts.  The 
allegation  in  the  declaration  is,  that,  by  means  of  the 
premises,  all  the  estate,  right,  title,  and  interest  of  the 
plaintiffs  and  Bebekah  Bird  of,  in,  and  to  the  said  demised 
premises,  became  and  was  forfeited,  &c.  The  court  is 
asked  to  assume  that  the  executors  assented  to  the  bequest 
to  the  trustees.  If,  however,  the  objection  be  open  to  the 
defendants  upon  this  record,  which  may  well  be  doubted, 
the  court  will  permit  the  declaration  to  be  amended  pur- 
suant to  the  power  reserved  by  the  case.  [Tindal,  C.  J. — 
It  is  a  mere  consequence  of  law,  and  may  be  rejected. 
Was  it  an  objection  that  could  have  been  urged  at  Nisi 
Prius,  where  the  jury  were  sworn  only  to  try  the  issue  as 
to  the  dilapidations  ?]  The  next  objection  is,  that  the  term 
in  question,  in  whomsoever  vested,  having  determined  by 
the  judgment  in  ejectment,  the  plaintiffs  could  not  be 
entitled  to  more  than  nominal  damages.  The  circum- 
stance of  the  term  of  ninety-four  years  having  gone  by,  the 
judgment  in  ejectment  clearly  cannot  have  the  effect  of 
barring  the  right  of  the  plaintiffs  to  recover  the  amount  of 
the  dilapidations :  the  default  of  the  defendants  at  least 
assisted  to  deprive  the  plaintiffs  of  the  term.  With  respect 
to  the  300/.,  the  agreed  value  of  the  term,  the  difficulty  is 
this :  by  the  particulars  delivered  in  the  action  of  ejectment 
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1840.  brought  by  Lord  Somers,  it  appears  that  judgment  was 
obtained  there,  not  merely  for  the  forfeiture  of  which  these 
defendants  had  been  guilty,  but  also  for  other  acts  of 
forfeiture  with  which  they  are  not  charged.  But  the  term 
would  have  been  equally  lost  to  the  plaintiffs,  had  there 
been  no  other  ground  of  forfeiture  than  the  non-repair. 
[Tindal,  C.  J. — Lord  Somers  went  for  a  breach  of  a  cove- 
nant in  the  lease  of  the  4th  August,  1783,  which  was  not 
contained  (or  not  shewn  to  have  been  broken)  in  the  lease 
of  the  17th  November,  1825,  to  which  the  defendants  were 
parties.  How  can  we  say  that  the  recovery  on  that  occa- 
sion was  not  on  that  covenant  ?  How  can  we  say  upon 
which  the  jury  proceeded?  After  all,  it  seems  a  very 
harsh  proceeding  against  a  tenant,  who,  when  he  takes 
a  lease,  has  no  means  of  knowing  that  his  lessor  is  not  the 
owner  of  the  fee.  I  think  the  plaintiffs  should  recover  the 
29/.  only.  Mavle,  J. — ^What  authority  is  there  for  saying 
that  the  tenant  in  such  a  case  is  liable  to  the  full  amount 
of  the  consequential  damage  resulting  from  the  breach  of  a 
covenant  in  a  lease  of  which  he  had  no  notice  ?  To  say 
the  least,  it  would  be  a  very  hard  thing  on  the  tenant  if 
in  measuring  the  damages  the  jury  were  compelled  to  give 
the  full  amount  of  the  consequential  loss.]  It  would  be 
equally  hard  upon  the  landlord  to  lose  both  rent  and  rever- 
sion without  any  default  on  his  part.  [Bosanquet^  J. — 
Your  argument  must  go  to  this  extent — ^that,  where  the 
immediate  landlord  is  tenant  of  a  large  tract  of  land, 
and  the  superior  landlord  enters  upon  the  whole  for  a 
forfeiture,  the  under-tenant  (if  in  any  degree  a  cause  of 
the  forfeiture)  would  be  liable  to  pay,  not  merely  the  value 
of  that  portion  of  the  premises  which  was  held  by  him,  but 
the  full  value  of  the  estate  forfeited  !  Tindal,  C.  J. — Upon 
the  general  point  it  is  unnecessary  to  give  any  opinion : 
it  is  enough  to  say  that  in  this  case  the  plaintiffs  are  not 
entitled  to  recover  the  300/. ;  but  I  see  no  reason  why 
they  should  not  have  a  verdict  for  the  29/.] 
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Allan^  contra. — ^To  entitle  them  to  recover  more  than  1840. 
nominal  damages^  the  plaintiffs  must  shew  that  some 
actual  damage  has  resulted  to  them  from  the  loss  of  their 
term  by  the  defendants*  default.  Whilst  the  term  was 
existing  no  loss  could  have  been  occasioned  to  the  plaintiffs 
by  the  want  of  repair.  [Tlndalj  C.  J. — You  are  arguing 
against  the  experience  of  every  day.  Suppose  the  plaintiffs 
had  put  up  their  interest  at  auction:  would  it  be  no 
ground  of  complaint^  that^  by  reason  of  the  want  of  repair^ 
the  reversion  was  diminished  in  value  ?]  In  Vivian  v. 
Campion,  1  Salk.  141^  the  plaintiff^  as  heir^  declared  that 
his  ancestor  per  indenturam  suam  did  demise^  and  that  the 
lessee  covenanted  to  repair  from  time  to  time  and  to  leave 
in  repair,  and  then  shewed  that  his  ancestor  died  anno 
10  W.  3,  and  for  breach  assigned  quod  primum  Apr.  anno 
tertio  reginae  nunc^  et  per  decem  annos  ante  tunc^  the  pre- 
mises were  out  of  repair.  After  verdict  for  the  plaintiff^ 
it  was  moved  in  arrest  of  judgment^  that  part  of  the  ten 
years  incurred  in  the  life  of  the  ancestor,  and  that  this  was 
a  hard  action.  Et  per  Holt,  C.  J. — '1£  the  premises  were 
out  of  repair  in  the  time  of  the  ancestor,  and  continued  so 
in  the  time  of  the  heir,  it  is  a  damage  to  the  heir ;  and  the 
jury  give  as  much  in  damages  as  will  put  the  premises  in 
repair ;  but  hereby  no  damages  are  given  in  respect  of  the 
length  of  time  they  continued  in  decay,  but  in  respect  of 
what  it  will  cost  at  the  time  of  the  action  brought  to  put  the 
premises  in  repair ;  therefore,  per  decem  annos  was  frivo- 
lous :  and  he  said  that  this  is  not  a  hard  action ;  and  good 
damages  are  always  given  in  these  cases,  because  the 
damages  recovered  ought  to  be  applied  to  the  repair  of  the 
premises.**  Here,  at  the  time  the  action  was  brought,  the 
plaintiffs  could  not  put  the  premises  in  repair,  because 
their  term,  as  well  as  that  of  their  lessees,  was  determined. 
[Bosanquet,  J. — Are  the  defendants  at  liberty  to  say  that 
^  the  term  is  ended  by  their  own  wrong?  Tindal,  C.  J. — 
At  least,  there  is  damage  in  contemplation  of  law.  Maule,  J. 
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1840.  The  actual  injury  is  not  always  the  proper  measure  of 
damages  to  be  given.  My  neighbour  may  take  firom 
under  my  house  coal  which  I  may  have  no  means  of  get- 
ting at :  may  I  not  recover  the  value,  notwithstanding  I 
have  sustained  no  real  injury  ?] 

TiNDAL,  C.  J. — ^I  can  see  no  reason  why  the  plaintiffs 
should  not  recover  the  29/.  (the  agreed  amount  of  the 
dilapidations)  for  the  breach  of  the  covenant  to  repair 
contained  in  the  lease  of  the  17th  November,  1825.  The 
answer  that  is  attempted  to  be  set  up,  is,  that  the  plaintiffs 
have  sustained  no  actual  damage  because  by  the  very  act, 
or  rather  the  omission,  which  gives  rise  to  the  claim  the 
whole  term  is  gone.  I  cannot,  however,  admit  the  rea- 
sonableness of  that  argument :  it  is  not  an  answer  that  the 
defendants  ought  to  be  allowed  to  set  up.  And  I  am  not 
sure  that  these  plaintiffs  may  not  be  answerable  over  to 
the  superior  lord  for  the  very  damages  they  are  now 
recovering. 

The  rest  of  the  court  concurring— 

Judgment  accordingly. 


T] 
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Dob  d.  Ann  Cape,   Grace  Cape,   and   Judith    Cape,  - 

V.  Thomas  Walker.  Staurdavy 

HIS  was  an  action  of  ejectment  brought  to  recover  a  The  testator, 

freehrfd  messuage,  tenement,  and  lands,  situate  at  Ireby,  ^nufyie*^cic« 

in  the  parish  of  Ireby,  in  the  county  of  Cumberland,  now  Grwe^Srs^*^ 

in  the  possession  of  the  defendant  Thomas  Walker.     The  and  daughter  by 

i.  11       .  .1  •  •  /•    1  *  second  mar- 

loUowing  case  was,  pursuant  to  the  provisions  of  the  sta-  riage,  and  a  le- 
tute  3  &  4  Will.  4,  c.  42,  s.  25,  stated  for  the  opinion  of  lu\^^T^  '"^ 
"this  court ;  the  parties  agreeing  that  a  judgment  should  ^^^^^^J^^^^f 
be  entered  for  the  plaintiff  or  defendant  by  confession  or  his  second  son 
nolle  prosequi  immediately  after  the  decision  of  the  case,  riage,Voce«d«i 
or  otherwise,  as  the  court  might  think  fit,  and  that  judg-  J{Jouidiw*^*n" 
ment  should  be  entered  up  accordinecly : —  '*»at  ™y  «>» 

The  premises  sought  to  be  recove^  in  this  ejectment  "^^ 
were  formerly  the  property  of  Thomas  Walker  of  Ireby,  l^Tavf  hTs^ 
who  died  seised  thereof  in  1813,  having  first  made  his  fhu  own,  then 

'  **  I  order  and  di- 

will,   bearing  date   on   the  22nd  July,  1809,  and  duly  rectandmy 

will  is  that  my 

executed  and  attested  to  pass  real  estate  :  which  will  was  executors  shall 

as  follows  - P*y  ^  *^"**  ^® 

as  loiiows . —  jjgp^j  ^^^  ^y 

''  In  the  name  of  God,  Amen.     L  Thomas  Walker,  of  g™nd-daughter 

'  /  '  Mary  the  fur- 

Ireby  Low,  in  the  parish  of  Ireby,  in  the  county  of  Cum-  ther  sum  of 

-,,  ,.  ,  ,.  i^n  1    100/.  of  lawful 

berland,  yeoman,  being  advanced  m  years,  but  of  sound  money  more  in 
and  disposing  mind,  memory,  and  understanding,  and  ioo/"hefore^be- 
eonsidering  the  uncertainty  of  this  mortal  life,  make  and  queat'ied  ""to 

her,  to  be  paid 
within  twelve 
months  after  the 
birth  of  my  son  William's  first  child/'  And,  after  certain  specific  legacies  to  Jonathan  and 
<jirace,  he  declared  as  follows  :  '*  In  case  it  should  happen  that  my  son  William  should  depart 
this  life  and  having  no  heirs  lawfully  begotten,  and  that  my  freehold  messuage  and  tenement 
situate  at  I.  L.,  should/a//  by  descent  unto  my  grand- daughter  Mary,  and  she  inherit  and  pot' 
Meu  the  same,  then  I  order  and  direct,  and  my  will  is,  that  my  grand-daughter  Mary  shall  pay 
or  cause  to  be  paid  out  of  my  freehold  messuage  and  tenement  situate  at  I.  L.  aforesaid  the 
sum  of  400/.,  viz.  200/.  to  my  son  Jonathan,  and  200/.  to  my  daughter  Grace,  the  same  to  be 
paid  within  twelve  months  after  she  my  grand-daughter  Mary  comes  into possewon  of  the  said 
estate'* — with  a  power  of  entry  and  sale  in  case  of  non-payment: — Held,  that  the  words  of  the 
devise — **  that,  if  my  son  William  should  depart  this  life  and  having  no  heirs  lawfully  begotten, 
and  that  my  freehold  messuage  should  fall  by  descent  unto  my  grand-daughter" — pointed  at  an 
indefinite  failure  of  issue  of  the  son,  from  which  an  estate  tail  might  be  implied. 

But,  held,  that  the  w^ill  contained  no  such  devise  over  to  Mary,  the  grand-daughter,  express  or 
otherwise,  as  would  cut  down  the  interest  of  the  heir*at-law  to  an  estate  tail  by  implication, 
with  remainder  to  Mary  in  fee,  though  there  were  strong  grounds  for  conjecturing  such  to  have 
been  the  intention  of  the  testator. 
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liMO.  pobRih  diis  mj  ]»t  viH  az^  testuoent  in  manniT  fi>Ilow- 
ingy  ^LaX  b  to  sr — Fint,  I  order  and  direct  tiiat  mil  my 
jmt  debts  and  fiznenl  c.  i^w  liwj  flfaaD  be  paid  by  my 
rigi'iiUgi  bereiBafter  Tiamrdj  aa  wocm.  ai  ooaTcmentty  may 
be  after  my  deceaae.  I  gire,  dniK,  and  beqmeath  imto 
my  danght4T  Grace  Walker  30(ML  of  lawfid  mopcy.  Igive^ 
derise,  and  bequeath  mto  my  son  Jonatban  Walker  tbe  tam 
of  25(tf.  of  lawfbl  money.  IabogiTe,deriaeyaDdbeq[iieaib 
unto  my  grand-daughter  3fary  Walker  die  tom  of  lOOL  of 
lawful  money.  The  above  legaries  to  be  paid  by  my  exe- 
cutors within  twehre  mopths  after  my  decease.  Bui,  if 
ii  skomld  kappem  ikmi  mf  mm  ffli&am  fFalier  skomld  wunrfy  or 
eomirati  mairumomtf  amd  kmte  krirs  </  kis  owm,  tkem  larder 
amd  direct  tad  my  wiO  i$  that  my  exeeuion  9haU  pay  or 
eam$e  to  be  paid  onto  my  gramd-damghter  Mary  Walker  the 
fiaiher  nam  of  lOQ/.  of  laarfid  momey  tmare  im  addUiom  to  the 
lOQ/.  before  bequeathed  amto  her,  to  be  paid  within  tufdve 
mumths  after  the  birth  of  my  wm  Williami's  first  child.  I 
give,  devise,  and  bequeath  onto  my  son  Jonathan  Walker 
and  my  daughter  Grace  Walker,  jointly  and  equally,  share 
and  share  alike,  all  my  share,  interest,  title,  and  property 
arising  or  that  may  arise  out  of  the  ship  called  or  known 
by  the  name  of  the  Bell,  Captain  Ciurlisle,  Master,  sailing 
out  of  the  port  of  Workington,  or  some  other  British  port 
adjoining.  I  give,  devise,  and  bequeath  unto  my  daugh- 
ter Grace  Walker  aD  my  household  furniture,  such  as  beds, 
chairs,  tables,  clocks,  and  all  and  every  other  part  caUed  and 
known  by  the  name  of  household  furniture  that  is  within 
my  house,  or  may  be  contained  within  my  dwelling-house 
at  the  time  of  my  decease.  In  case  it  shoiUd  happen  that 
my  son  William  Walker  shoidd  depart  this  life  and  having  no 
heirs  lawfully  begotten,  and  that  my  freehold  messuage  and 
tenement  situate  at  Ireby  Low,  on  which  I  now  live  upon, 
should  fall  by  descent  unto  my  grand-daughter  Mary  Walker, 
and  she  inherit  and  possess  the  same,  then  I  order  and  direct, 
and  my  will  is,  that  my  grand-daughter  Mary  Walker 
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sliall  pay  or  cause  to  be  paid  out  of  my  freehold  messuage  1840. 
and  tenement  situate  at  Ireby  Low  aforesaid,  the  sum  of 
400/.  of  lawful  money,  viz.  200/.  to  my  son  Jonathan 
Walker,  and  200/.  unto  my  daughter  Grace  Walker,  the 
same  to  be  paid  within  twelve  months  after  she  my  grand- 
daughter Mary  Walker  comes  into  possession  of  the  said 
estate:  in  case  it  should  happen  the  4:00/.,  or  any  part, 
should  be  in  arrear  and  not  paid  up  at  the  above  stated 
time,  then  it  may  be  lawful  for  my  son  and  daughter 
Jonathan  and  Grace  Walker  to  re-enter  and  take  into 
possession  all  my  freehold  messuage  and  tenement,  and 
sell  the  whole  or  any  part  in  public  sale  or  sales,  and  con- 
tinue to  dispose  of  the  same  till  all  arrears  and  costs  be 
paid  up.  And  lastly,  all  the  rest  and  residue  of  my  goods 
and  chattels,  stock,  and  crop  standing  and  growing,  and 
personal  estate,  whatsoever,  wheresoever,  and  of  what  na- 
ture or  kind  soever,  I  give  unto  my  said  sons  William  and 
Jonathan  Walker.  And  I  hereby  make  and  ordain  my 
said  sons  William  and  Jonathan  Walker  sole  and  joint 
executors  of  this  my  last  will  and  testament,  hereby  revok- 
ing all  and  every  former  and  other  will  and  wiUs  by  me  at 
any  time  heretofore  made,  declare  this  only  to  be  my  last 
will  and  testament." 

William  Walker,  the  eldest  son  of  the  testator  Thomas 
Walker,  survived  his  father,  and  enjoyed  the  said  freehold 
messuage  and  tenement  situate  at  Ireby  Low,  on  which 
his  father  was  living  at  the  date  of  his  will  (and  which  are 
the  premises  sought  to  be  recovered  in  this  ejectment), 
and  died  unmarried  and  without  issue  in  February,  1836, 
and  without  having  levied  any  fine  or  suflFered  any  reco- 
very, and  devised  the  said  premises  by  his  will  to  his 
nephew  Thomas  Walker,  the  now  defendant.  The  said 
Mary  Walker,  the  grand-daughter  of  the  testator  Thomas 
Walker,  died  in  the  year  1825,  leaving  three  daughters 
(the  lessors  of  the  plaintiff)  her  surviving.     The  lessors  of 
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the  plaintiff  are  joint  heirs-at-law  of  Thomas  Walker,  the 
testator,  as  appears  by  the  following  pedigree : — 


FiBST  Wirx- 


Thomas  Walkxk, 
The  Testator. 


William  Walkzk. 
Died  Feb.  1836, 
witlMMit  lanie. 


Questioa 


Isaac  Walkzk. 

Died  before  hU 

Father. 


SXCOMO   WiFK. 


JOKATHAV 
WALKSm. 


GmACX  Walkxm. 


Maxt  Walksb. 

Married  J.  Cape. 

Died  1825. 


Thomas  Walkkh, 
The  Dtfendant. 


Ahh  Cafx. 


GxAcx  Caps. 

of  the 


Judith  Cafx. 
Plaintig. 


The  question  for  the  opinion  of  the  court  was,  whether 
the  lessors  of  the  plaintiff,  Ann,  Grace,  and  Judith  Cape, 
were  entitled  to  recover  (3). 


The  case  was  twice  argued — ^in  Hilary  Term  last,  before 
Bosanquet,  J.,  Erskine,  J.,  and  Maule,  J. ;  and  again  in 
last  Trinity  Term,  before  Tindal,  C.  J.,  Bosanquet,  J., 
Erskine,  J.,  and  Maule,  J. 

Hodgson,  for  the  lessors  of  the  plaintiff. — Under  the  will 
in  question,  Mary  Walker,  the  grand-daughter  of  the  tes- 


(3)  The  points  marked  for  ar- 
gument on  the  part  of  the  lessors 
of  the  plaintiff,  were — ^That,  hy  the 
will  of  Thomas  Walker,  William 
Walker  took  only  an  estate  tail, 
with  remainder  to  the  testator's 
grand-daughter,  Mary  Walker,  af- 
terwards Mary  Cape,  in  fee:  or 
that  there  was  an  executory  devise 


to  the  grand-daughter  Mary  Walk- 
er, in  the  event  of  the  testator's  son 
dying  without  issue  of  his  body 
living  at  his  decease. 

For  the  defendant— That  Wil- 
liam Walker  had  a  devisable 
estate  in  the  premises,  and  that 
they  passed  to  Thomas  under  the 
will  of  WiUiam. 
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tator  took  either  a  remainder  in  fee  after  an  estate  tail  in  1840. 
William  Walker,  the  eldest  son;  or  by  way  of  executory 
devise,  in  the  event  of  William  dying  without  issue  living 
at  his  death.  Though  very  inartificially  expressed,  enough 
appears  on  the  face  of  the  will  to  enable  the  court  to  col- 
lect that  the  testator  intended  his  grand-daughter  to  take 
in  one  or  other  of  these  ways.  That  he  contemplated  that 
Mary  would  possess  the  estate,  is  clear;  for,  in  that  event, 
he  charges  it  with  a  sum  of  400/.  in  favour  of  Jonathan 
and  Grace,  his  son  and  daughter  by  his  second  wife :  and, 
in  the  event  of  the  birth  of  a  child  of  his  son  William,  he 
gives  her  a  further  legacy  of  100/.  in  addition  to  the  100/. 
he  had  before  bequeathed  to  her.  And  this  is  the  only 
construction  that  can  give  a  reasonable  effect  to  every  part 
of  the  will,  which  the  court  is  boimd  to  do  if  it  can  be 
done  without  violating  any  rule  of  law.  This  principle  is 
well  illustrated  by  the  case  of  Doe  d.  Hickman  v.  Hasle- 
woody  6  Ad.  &  E.  167,  1  N.  &  P.  852,  where  Lord  Den- 
man,  in  delivering  the  judgment  of  the  court,  observes : 
''We  are  aware  of  no  authority  (and  none  such  has 
been  suggested)  which  affects  to  impose  a  limit  beyond 
which  the  courts  shall  not  proceed  in  their  favourable  con- 
struction of  wills,  to  carry  into  effect  the  intention  of  a 
testator.'*  The  case  of  Newton  v.  Bamardine,  F.  Moore,  Newton  v.  Bar- 
127,  a  case  that  is  frequently  cited,  and  always  relied  on,  "'^  "**' 
is  almost  identical  with  the  present.  There,  in  debt  by 
Newton  against  Bamardine  for  arrears  of  rent,  the  de- 
fendant pleaded  that  one  Cosham  was  seised  and  had  issue 
Thomas,  Richard,  and  Gilbert :  Thomas  died,  his  wife 
enceinte :  the  father  devised  "  to  the  child  my  son  Tho- 
mas's wife  now  goeth  withall,  twenty  nobles  yearly,  to  be 
paid  to  the  use  of  the  child  for  twenty  years ;  and,  if  my 
son  Richard  die  before  he  hath  any  issue  of  his  body,  so 
that  my  land  do  descend  to  Gilbert  before  he  come  to 
twenty-one  years  of  age,  then  mine  executors  shall  occupy 
it  until  Gilbert  be  twenty-one  years  of  age.'*     The  father 

Y  2 


IX  TBx  comrnon  pleas. 


l?n. 


CiF£ 


died:  Bidttid  ealcred:  a  d«ightrr  vss  bom,  who  tock 
to  kosband  Xrvtxm  ike  pment  phintiff,  wlio  entered  and 
lei«d  to  the  defiesiduit  rmdmng  the  rent :  and  the  de- 
fendant Auther  sod  that  before  the  day  of  payment  Rich- 
aid  re-entexvd  aikd  ocstai  him  by  title;  wherefore  he 
prayed  judgment  if  he  oo«ht  to  be  charged  with  the  rent. 
The  plaintiff  demuiied  to  this  plea :  and,  after  several  ar- 
guments, it  was  adjndged  against  die  plaintiff^  because 
Bachaid  by  implication  of  the  will  had  an  estite  in  tail^ 
as  well  by  the  words  '^'  if  he  die  befiore  he  hadi  iasoe,"  as 
if  thcT  had  been  ''if  hedie  withovt  issue;"  and  therefore 
the  entry  of  Bidiaid  wss  a  lawfal  rricticm  of  the  term, 
and  destroyed  the  rent.  Coaors  Case,  Owen,  29,  is  so 
ptecisehr  similar,  savie  a  ranation  in  the  names  and  date, 
that  it  is  probably  the  same  case  ,1.  [Tiadk/,  C.  J. — 
There  it  was  held  to  be  an  estate  tail  in  the  setomd  son, 
not  in  the  keir-^Jarr^  In  7i£y  t.  Co/Zffr,  3  Kebk,  589, 
where  one,  haiing  issoe  by  C.  three  daughters^  S.,  A^  and 
E^  derised  to  C.  for  life  all  his  fineehold,  whoerer,  until 
S.  his  heir  came  to  twenty-^me,  paying  to  the  heir  lOr . 
during  the  term,  and  to  the  rest,  after  fifteen  years  old, 
2Q».  apieo^  and  the  heir  to  pay  A.  and  £.  lOQ/.  apiece, 
40L  at  the  decease  of  the  wife,  ^c,  and  if  S.  his  heir  died 
without  heir  before  twenty-one,  so  that  the  lands  de- 
scended and  feU  to  A.,  then  A.  to  pay  to  £.  &c  It  was  ar- 
gued, on  a  question  between  the  heir  of  £.  and  S.,  that 


^-f;  Co«ra  the  ibilier  L&i  ijEiie 
tlirte  sons,  John.  Geocgv,  and 
Thomas.  Jchn.  U>e  eldest,  died  ia 
die  life- time  of  his  £uher.  his  vife 
CBceiDte  vith  a  daughter.  The 
lather  makes  a  devise  in  these 
vords:  "Tnat.  if  it  shall  please 
God  to  take  to  his  meirr  mT  son 
RkkmrJ,  before  he  shdD  have  issue 
of  his  bodr,  m>  that  mv  lands  shall 
descend  to  mr  son  George  before 


he  shall  he  cf  the  ace  of  one  and 
tvecTT  Tears,  then  mv  orexseersshaD 
hare  mr  lacd  imnl  Geovge  come 
to  the  a£e  of  ooe  and  rvestr  rears.'* 
If  Ritiard^  vho  is  ret  lirinf.  had 
an  estate  in  tail  hj  these  v«ds«  vas 
the  question.  And  all  t'-^e  justices 
agreed  that  it  vas  a  piiin  impli- 
cation to  make  an  estate  tail  in 
Riekmrd,  the  second  son. 
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S.  took  nothiDg  by  this  devise  by  implication^  there  being  1840. 
no  express  devise  to  her.  But,  on  the  other  side,  it  was 
contended  that  S.  was  sole  heir;  for,  it  was  all  one  to 
devise  to  her  as  to  make  a  stranger  heir  of  his  land ;  and 
here  the  daughter  S.  was  not  sole  heir,  unless  made  so  by 
the  intent  of  the  will,  which  six  times  called  the  eldest 
daughter  his  heir,  and  A.  the  younger  daughter  would 
have  equal  share  in  the  land  and  also  the  legacies.  Et  per 
Hale,  C.  J. — "  The  testator  was  mistaken  in  his  intent 
that  the  eldest  daughter  was  his  heir,  but  intended  his 
land  should  go  according  to  that  mistake ;  also  she  that  is 
called  heir  is  to  pay  the  portions  to  the  younger  daugh- 
ters, and  no  provision  is  made  for  her.  Therefore,  albeit 
there  is  no  express  devise  to  S.,  yet,  she  being  named  his 
heir,  this  is  sufficient  to  exclude  the  rest^  and  to  make  her 
sole  heir.''  So,  here,  when  the  testator  speaks  of  the 
estate  falling  by  descent  to  his  grand-daughter,  and  her 
inheriting  and  possessing  the  same,  he  must  be  under- 
stood to  have  intended  to  exclude  any  power  in  the  heir 
to  alienate  so  as  to  prevent  the  estate  from  so  falling.  So, 
in  Tayler  v.  fVeb,  Styles,  301,  307,  319  (nom.  Marrett  v. 
Sly,  2  Sid.  75),  where  the  devise  was  in  these  words,  ''  I  do 
make  my  cozen  Giles  Bridges  my  soUe  ayeare  and  my  yex- 
ecutor,''  after  the  case  had  been  several  times  "  argued  at 
the  bar,  and  broken  on  the  Bench,''  it  was  held  that  the  de- 
visee should  have  the  devisor's  land  in  fee ;  for,  per  Roll, 
C.  J. — ^''To  make  a  construction  of  a  will  where  the  intent  of 
the  testator  cannot  be  known,  is  intentio  cseca  et  sicca ;  but, 
here,  although  the  words  of  the  will  be  not  proper,  yet  we 
may  collect  the  testator's  meaning  to  be,  by  making  of  the 
party  his  heir,  that  he  should  have  his  lands,  and  it  is  all 
one  as  if  he  had  said  heir  of  his  lands ;  and  here  he  not 
only  makes  him  his  heir,  but  his  executor  also,  and  there- 
fore, if  he  shall  not  have  his  lands,  the  word  heir  is  merely 
nugatory  and  to  no  purpose,  for,  by  being  executor  only, 
he  shall  have  the  goods ;  and,  as  it  hath  been  observed,  he 
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1840.  is  in  this  case  hseres  fiu:tns  though  not  natos/'  Et  per 
Jerman,  J. :  **  The  word  '  heir'  implies  two  things — first, 
that  he  shall  have  the  lands—secondly,  that  he  shall  have 
them  in  fee-simple/'  In  Walter  v.  Drew,  Comyns,  872, 
upon  a  devise  that  if  William  the  eldest  son  of  the  testator 
should  happen  to  die  without  issue,  then,  and  not  other* 
wise,  after  William's  death,  the  estate  was  to  go  over  to  his 
son  Bichard  and  his  heirs;  it  was  holden  that  William 
took  an  estate  tail  by  implication.  In  Goodrighi  d.  Good- 
tidge  V.  Goodridge,  Willes,  369,  7  Mod.  458,  the  testator 
having  devised  his  lands  to  his  wife  for  life,  added — ''if 
my  son  B.  (the  eldest)  happen  to  die  without  heirs,  HieB 
my  son  J.  shall  enjoy  my  lands :"  and  it  was  held  that  B. 
took  only  an  estate  tail,  and  that,  on  his  death  without 
issue,  and  without  having  levied  a  fine  or  suffered  a  reco- 
very, J.  was  entitled  to  recover  firom  the  devisee  of  R.  In 
Doe  d.  Jones  v.  Owens,  1  B.  &  Ad.  818,  the  testator  de- 
vised as  follows :  I  bequeath  to  my  wife  E.my  real  estate 
for  her  life,  and  then  to  be  relinquished  to  my  son  B.  J.  at 
her  decease :  my  will  and  mind  is,  that,  if  my  son  B.  J. 
diould  die  without  issue,  my  real  estate  shaU  go  equally 
between  my  daughters  M.  and  S.,  for  the  life  of  M.,  and  at 
her  death  the  whole  of  my  estate  I  bequeath  to  S.  and  her 
hdrs :  and  it  was  held  that  B.  J.  took  an  estate  tail,  with 
remainder  to  M.  and  S.  Bayley,  J.,  says :  '*  The  wcnrds  in 
this  devise,  if  he  '  should  die  without  issue,'  import  primi 
&cie  that  the  bequest  to  Benjamin  Jones  is  not  extended 
to  his  heirs  generally,  but  only  to  those  of  his  bo^. 
There  are  many  cases  which  establish  that  such  woids  give 
an  estate  tail  only,  unless  the  c<mtext  of  the  will  proves  a 
different  intent.''  These  cases  shew  dearly,  that,  wlxre 
there  is  an  ejrjNnest  devise  to  a  third  party  in  cue  the 
beir-at-law  shall  die  without  issue,  the  heir  only  takes 
an  estate  tail.  Can  it  make  any  difference  that  the  de- 
vise over  is  by  implication  ?  The  answer  to  this  will 
fNTobaUy  be  a  rcfcicncc  to  the  doctrine  laid  dowm  in 
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Oardiner  v.  Sheldon,  Vaughan^  259^  that  the  heir-at-law  1340. 
is  only  to  be  disinherited  by  express  words  or  by  ne- 
cessary implication.  Upon  this  subject^  Willes^  C.  J.,  in 
Goodright  d.  Goodridge  v.  Goodridge,  says :  ''  In  Clache^s 
CasCj  reported  in  Dyer,  330.  b.,  it  is  only  determined 
that  an  heir-at-law  shall  not  be  disinherited  by  a  possi- 
ble implication  j  for,  in  that  case,  the  most  probable 
implication  was  in  favour  of  the  heir.  But  in  the  present 
case  there  is  not  only  a  possible  or  probable  implication, 
but  it  manifestly  appears  to  be  the  intent  of  the  testator 
that  his  heir  should  only  have  an  estate  tail;  so  very 
manifestly  that  I  think  it  might  be  called  a  necessary 
implication,  which  even  Vaughan,  in  the  case  of  Gardiner 
▼•  Sheldon,  Vaugh.  259  (which  was  cited  as  an  authority 
for  the  defendant),  admits  is  sufficient  to  disinherit  an 
heir ;  and  he  goes  further  in  fayou]M>f  an  heir  than  ever 
any  person  did  before.'^  And,  after  referring  to  several 
authorities,  and  amongst  them  to  Cosen's  Case,  Owen,  29, 
he  concludes  thus :  '^  I  shall  say  no  more  but  that  the  rule 
for  the  construction  of  these  sort  of  wills  is  that  which 
is  laid  down  and  agreed  to  by  all  the  judges  in  the  case  of 
Spirt  V.  Bence,  Cro.  Car.  868,  'that  the  words  of  a  will 
which  disinherit  an  heir  ought  to  have  a  clear  and  apparent 
intent,  and  not  to  be  ambiguous  or  in  any  way  doubtful ;' 
and  surely  no  words  can  be  more  plain  and  clear  and  lees 
doubtful  and  ambiguous  than  the  words  of  the  present 
will  are.  Nay,  if  this  will  were  to  be  construed  even 
according  to  Yaughan^s*  rule,  which  I  mentioned  before, 
and  which  I  think  is  carried  too  far,  that  there  must  be  a 
necessary  implication  to  disinherit  an  heir-at-la^,  I  think 
that  the  words  of  the  present  will  do  necessarily  imply 
that  it  was  the  testator's  intent  that  his  second  son  should 
have  the  estate  in  case  his  eldest  died  without  heirs 
of  his  body.''  And  see  Moon  d.  Fogg  v.  Heaseman, 
Willes,  138.  In  Tenny  d.  Agar  v.  Agar,  12  East,  253, 
under  a  devise  of  lands  to  the  testator's  son  and  his  heirs 
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1840.  for  ever,  as  to  part  of  the  lands^  upon  conditioii  that  he 
should  pay  to  the  testator's  daughter  12/.  a  year  tiH 
she  came  of  age^  and  then  pay  her  300/.^  and^  in  de- 
fault of  payment^  that  she  should  enter  upon  and  enjoy 
the  said  part  to  her  and  her  heirs  for  ever;  and,  in  case 
his  son  and  daughter  both  died  without  leaving  any  child  or 
issue,  he  devised  the  reversion  and  inheritance  of  all  the 
lands  to  another :  it  was  held  that  the  devise  over  was  not 
an  executory  devise,  but  a  remainder  limited  after  succes- 
sive estates  tail  of  the  son  and  also  of  the  daughter  by 
implication;  the  intent  being  apparent  that  the  devise 
over  should  not  take  effect  till  after  failure  of  the  issue  of 
the  son  and  daughter,  and  that  it  should  then  take  effect ; 
and  this  being  the  only  construction  which  would  give 
effect  to  such  intent  consistently  with  the  whole  of  the 
will  taken  together.-  So,  in  RomilyY.James,6  Taunt. 
263,  1  Marsh.  600,  where  the  devise  was  "to  H.  S.,  my 
brother's  son,  to  hold  to  him  and  his  heirs,  and  in  case 
my  brother  and  his  son  should  happen  to  die  having 
no  issue  of  either  of  their  bodies,  then  to  J.  C.  and  his 
heirs:''  it  was  held  that  this  was  not  a  defeasible  fee-simple 
in  H.  S.,  the  son,  with  an  executory  devise  over,  but  an 
estate  tail.  The  two  last  cited  cases  go  far  beyond  that 
which  it  is  necessary  to  contend  for  here.  But,  apart 
from  authorities,  the  language  of  the  wiU  plainly  denotes 
an  intention  in  the  testator,  that,  in  the  event  of  his  son 
William  dying  without  leaving  issue,  his  grand-daughter 
Mary  should  take  the  estate.  She  is  charged  with  the 
payment  of  400/.  out  of  it  to  the  children  of  the  second 
marriage,  who,  unless  the  construction  now  contended  for  be 
the  correct  one,  will  be  deprived  of  the  benefit  of  that  charge. 

Coote,  for  the  defendant. — ^William  Walker,  the  testa- 
tor's eldest  son,  took  the  estate  in  question  by  descent 
as  heir  (subject  to  the  charge  of  400/.  in  a  certain 
event   in  favour  of  Jonathan  and   Grace  Walker),  and 
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not  by  devise.  Charging  an  estate  devised  to  the  heir-  1840. 
at-law  with  money  to  be  paid  to  younger  children,  is 
not  such  an  alteration  of  the  estate  as  wiU  make  the  heir 
take  by  purchase.  Thus,  in  Haynsworth  v.  Pretty,  Cro.  Eliz. 
833,  919,  F.  Moore,  644,  where  P.,  seised  of  lands  in  fee, 
and  having  issue  B.,  S.,  J.,  and  M.,  sons,  and  N.,  a  daugh- 
ter, devised  to  S.,  J.,  M.,  and  N.  20/.,  to  be  paid  to  them 
when  they  attained  to  the  age  of  twenty-one  years ;  and 
devised  all  his  lands  to  B.,  his  eldest  son,  to  hold  to  him 
and  his  heirs,  upon  condition  he  should  pay  to  his  other 
children  the  said  sums  appointed  unto  them,  according  to  the 
intent  of  his  unit;  and,  if  he  refused  payment  of  any  of  the 
said  sum  or  sums  of  money,  that  then  neither  he  nor  Ms  heirs 
should  have  or  enjoy  the  said  lands,  any  devise,  title,  descent, 
or  interest  to  the  contrary  notwithstanding;  but  that  the 
said  sons  and  daughters  should  have  it  to  them  and  their 
heirs :  it  was  held  that  the  first  devise  to  the  son  and  his 
heirs  in  fee,  being  no  more  than  what  the  law  gave,  was 
void.  It  cannot  be  denied  that  it  is  apparently  settled  by 
the  several  cases  that  have  been  cited,  that  a  devise  over 
on  failure  of  issue  of  the  heir-at-law,  to  whom  no  estate  is 
given  by  the  will,  cuts^down  the  estate  of  the  heir  to  an 
estate  tail.  That  is  consistent  with  the  general  rules  of 
law.  But,  in  all  these  cases,  the  devise  was  express,  and 
not,  as  here,  by  implication  only.  The  doctrine  of  Gardiner 
V.  Sheldon,  Yaughan,  259,  has  since  been  somewhat  modi- 
fied :  but  still  that  case  is  to  the  present  hour  a  leading 
authority.  In  Aspinal  v.  Petvin,  1  Sim.  &  Stu.  544,  it  was 
said  by  Sugden,  arguendo,  that,  "if  a  testator  devise  to  his 
heir  after  the  death  of  his  wife,  the  wife  takes  for  life  by 
implication;  because  the  devise  to  the  heir  shews  an 
intention  that  he  is  not  to  take  until  after  the  death  of 
the  wife.  The  rule  is  the  same  where  the  devise  is  to  a 
stranger  after  the  death  of  the  wife.'*  But  the  Vice- 
Chancellor  (Sir  John  Leach)  said :  "  It  has  been  argued 
that  it  is  now  to  be  considered  as  the  rule  of  construction. 
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tibsty  if  an  otate  be  gifCBy  not  to  die  hdr,  bvi  to  m  stnn- 
ger^iftcr  the  dearth  ofA^  A.  takes  by  impliratino,  I  cai^ 
not  alhnr  such  a  prupoailko  to  paai  wiUiont  e&tering  my 
ptDtert  agaoist  it.  I  am  not  aware  tiiere  is  any  andionty 
to  support  it.  If  a  testator  gires  to  his  heir^  after  the 
deathof  A«9  he  pbinly  means  that  his  heir  shoold  not  take 
daring  the  life  of  A.,  and  having  named  no  oUier  person 
to  take  during  the  life  of  A^  it  is  necessarity  to  be  implied 
that  he  means  A.  to  take  during  his  own  life.  But,  if  the 
testator  gires  to  a  stranger  after  the  death  of  A.^  it  does  not 
pbdnly  and  necessarily  appear  from  thence  that  he  means 
that  lus  heir  should  not  take  during  the  life  of  A.;  anditis 
against  the  first  principles  of  construction  to  disinherit  an 
heir  by  conjecture.''  With  respect  to  iVinotoi  v.  Bamardme 
and  Co$eri9  Case,  the  court  there  were  compelled  to  hold 
that  Richard,  the  testator's  second  son,  took  an  estate  tail, 
fer  otherwise  no  effect  at  all  could  be  given  to  the  wilL  In 
TiUy  V.  CoByer,  the  intention  of  the  testator  was  mani- 
fest (5).  Doe  d.  Hickman  v.  Haslewaod,  6  Ad.  &  E.  167, 
1  N.  &  P.  352,  is  a  distinct  authority  for  the  defendant. 
There,  by  a  will  apparently  drawn  by  an  illiterate  person, 
the  testator  bequeathed  to  his  wife,  her  heirs  and  assigns  for 
ever,  all  the  residue  of  his  goods,  chattels,  and  personal  es- 
tate ;  and  likewise  made  her  full  and  sole  executrix  of  the 
freehold  house  situate  in  &c. :  no  other  person  or  property 


(5)  Upon  this  case,  Mr.  Jar- 
man  observes,  1  Pow.  Dev.  334,  n. 
— *•  In  order  to  sustain  the  deci- 
sion in  this  case,  upon  principle, 
the  learned  judge  must  have  been 
of  opinion,  not  only  that  the  devisor 
apprehended  that  the  land  would 
descend  to  E.  as  heir,  but  that  he 
intended  to  devise  it  to  her,  if  it 
did  not.  The  argument,  however, 
which  is  generally  applied  to  such 
rases,  is,  that,  as  the  testator  evi- 
dently conceives  the    person   de- 


scribed to  possess  a  title  independ- 
ently of  any  act  of  his,  he  does  not 
intend  to  exercise  any  power  of  dis- 
position in  his  favour ;  and  though 
he  (the  testator)  is  probably  influ- 
enced in  the  disposition  of  his  pro- 
perty by  this  supposition,  yet  it  is 
not  a  necessary  implication  that  he 
intends  to  give  to  the  person  that 
benefit  to  which  he  takes  it  far 
granted  he  is  entitled,  in  the  event 
of  the  failure  of  that  title." 
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was  specified  in  the  will^  nor  any  executor  appointed^  except  1840. 
as  above  :  it  was  held  that  the  wife  took  a  fee  in  the  house. 
In  giving  judgment^  the  Lord  Chief  Justice  says :  ''  Having 
completed  his  purpose  with  respect  to  the  whole  of  his 
personalty^  the  will  immediately  proceeds  to  notice  the 
only  remaining  property  of  the  testator^  his  freehold  house. 
No.  15^  Great  Queen  Street^  in  the  parish  of  St.  Giles. 
For  what  purpose^  then,  can  we  suppose  that  the  house 
was  introduced  into  the  will  at  all  ?  Why  is  it  mentioned 
in  immediate  connexion  with  property  most  certainly  disi- 
posed  of,  if  he  meant  to  die  intestate  with  respect  to  it  ? 
We  can  discover  no  other  probable  or  reasonable  supposi- 
tion but  that  the  house  was  introduced  into  the  will  with 
the  intention  of  disposing  of  it ;  and,  if  so,  there  is  no  other 
conclusion  possible  but  that  he  meant  the  disposition  to  be 
in  favour  of  his  wife.''  Tenny  d.  Agar  v.  Agar  and  RonUOy 
V.  James  have  been  cited  as  having  shaken  the  doctrine 
laid  down  in  Gardiner  v.  Sheldon.  On  examination,  how- 
ever, it  will  be  found  that  they  are  not  at  all  inconsistent 
with  it.  In  the  former,  the  heir-at-law  had  suffered  a 
recovery :  it  was  immaterial  therefore  to  him  whether  he 
took  by  descent  or  by  devise.  And  in  the  latter  there 
was  an  express  devise. 

Then,  if  this  be  an  executory  devise,  it  is  a  devise  over 
on  failure  of  issue  of  William  id  the  life-time  of  Mary — 
an  event  which  has  not  happened.  The  event  contem- 
plated by  the  testator  evidently  was,  that  the  estate  would 
'^  fall  by  descent,''  as  he  expresses  it,  to  the  grand-daughter 
Mary,  provided  William  should  die  without  issue  and  in- 
testate. 

Hodgson,  in  reply. — The  main  argument  that  has  been 
urged  on  the  part  of  the  defendant,  is,  that  Mary  was  to 
take  only  in  the  event  of  William  dying  without  issue  and 
intestate.  But  that  imports  into  the  will  an  entirely  new 
condition,  without  any  reason  or  foundation.    There  cer- 


IH4II.         tamur  ^fa»  ao.  rsnrav  ienae  iix  ail  rim  <ama  axia£  (dl  dhr 


^ 


Q£   \2B  rfuniTrrTm. :    JuT  "tUlCT  'SDI.  t™?*^  HO  ini'ti"wnti?g  is 
ffyiniffi*f  iiif  X  aieze    rOCSQlIIL    IC    iHMtiiJim.       Wiil£9w  C  J~r 

iiL  Gtmtirrqm  L  GtHMtruige  *r.  'riMM^-ii^.  WiIIbw  STL.  ay^ : 
^ JL  tnatxiiiiciiJiL  ^va»<siiusaraiiRtt'X]  le  omits  iy::&e  anmael 
fiir  biie  rRTffTunnic  '▼tuane  ditsre  i^  an.  >i!Eareaft  (ieviae-  -zi  i:&e 
ciiSeac  ion.  anit  his  btsrs  in.  "ihi:  to'^ht  gacc  .jc  cne  w:SL  ami 
wbsRS  Thsars  i»  oa  ioim.  ieriae.  dbor  iiL  ^hac  ohr  ic  ipa»  «ui 
tbor  *iie  difttsff  mi  tXHik.  a  xe*«iiiDie  hrr  ieKBoi:  w^ick 
cniEu£  mic  le  jitamt  ir  lescLiiiusd  vr  iniDiimciuii*  ami  'Anc 
a»  6e  (d[iiiiii»  outhm^  17  the  wiiL  ae  nishcaar  m  le  adSecoeii 
6v-  any  part?  of  iiL.  Bur  this^  •nacnccmL  aat  10  aiiiniTunaan. 
m&MX  izL  reawm.  <nr  Imr.  I3.  cesaaiL  ir  Jtm  3ime :  txir.  a» 
y  rgntinr  iil  Qee^^smnie  ban  pufpcr  or  ^sipuiie  of  im 
a»  he  gicaucgw  ami  n&e  aar  &aa  ou  ngac  bnc  w&aC 
ia  4Soiici7jiIatiAe  ly  bia  aoiiiacijc.  su  tmi  cmlv'  qaeaxmiL  ia^  w&ac 
tibff  GuaCicur  mtEaxifeit :  ami  ic  ia  a&Bucri  taa  ^ay  rhac  ic  ia 
BUBcs  uiaiiL  c&uc  be  intemieii  xiat  ^tim  ]ti»fr  ^fumJif  baipe  a 
B3B  aininic  wiisL  he  iuw  ^ynwgn  bim.  nu  im^  tsacatts  b^  bm 
w3L  t&aiL  woeiL  be  baa  ou^iniariy  iJemeii  it  m  "^m  jm£  bm 
&e3X9L  Besiiesy  ic  ia  admitsetL  ubac;  wben.  a  imia  (££▼»» 
Ua  eatafie  <xi  bia  ^•'ly  rn.  ase,  ^mm.  vieviae  ia  vqiiL  ami  be  wiH 
tadie  hj  deactsu:  ami  out  mnier  tiie  wilL  aa  baa  ^een. 
JiKtfc*niiined  bx  a  amiticxiife  of  oaaeik  Ami  ic  ia  jcan^ie  Q^ 
SET,  tbac  a  devise  in.  a  will  wbiirb.  ia  aoiHiIncebr  miii  ibaH 
mafce  an:^  altaEracban  in.  tiie  conscnicnini.  X<ir  baa  rbe 
fi«dm.W  an.  tfanmi^ 

woe  dted  to  angpoEt:  ic  ppjwe  any  «i:&  cbine.^  H<ae 
Acre  ia  a  dear  ami  maoi&sc  imiicaciua  t:bac  vbe  tsescatxnr 
inCEmied  diac  tbe  estace  ot  Willmm.  zmonlii  Acet'iiine  in. 
de  event  of  bia  deatb.  wicbonc  isane.  Tbe  true  conacrnir- 
tion  of  tdie  will  ia^  tbot  it  ia  a  derise  to  Wmiam.  in  isaU 
with,  a  remainiier  to  Manr  in  &e^  charged  witiL  the  par- 
mmt  o£4lJQL  to  Jooadum  and  Grace. 

Car.  ad^.  wnliL 
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TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court:  1840. 
The  right  of  the  lessors  of  the  plaintiff  to  recover  in  this 
case  depends  entirely  on  the  determination  of  the  question 
whether  Mary,  their  mother,  took  an  estate  in  fee-simple 
in  remainder  under  the  will  of  Thomas  Walker ;  for,  it  is 
upon  that  supposition  only  that  the  three  lessors  of  the 
plaintiff,  who  claim  as  the  co-heirs  of  Mary,  their  mother, 
can  make  out  any  title  to  the  estate :  for,  if  William,  their 
uncle,  took  any  devisable  estate,  he  devised  it  by  his  will 
away  from  them. 

It  is  contended  for  the  lessors  of  the  plaintiff,  that,  under 
the  proper  construction  of  this  will,  William  Walker,  the 
heir-at-law  of  the  testator,  took  an  estate  tail  by  implication, 
and  that  Mary,  the  grand-daughter  of  the  testator,  took  a 
remainder  in  fee-simple  dependent  on  such  estate  tail. 

The  case  is  one  of  undoubted  difficulty,  as  is  every  case 
which  depends  on  the  construction  of  an  informal  will: 
and  there  exists,  besides,  the  peculiar  difficulty  in  this  case, 
that  there  is  no  express  devise  in  it,  either  to  the  heir-at- 
law  or  to  Mary  the  grand-daughter,  but  that  the  whole  is 
left  to  implication  only. 

First,  with  respect  to  the  estate  taken  by  the  heir-at-law, 
it  must  be  premised,  that,  in  order  to  ground  the  impli- 
cation that  he  takes  an  estate  tail,  it  must  be  held  that, 
there  is  a  devise  over  to  the  testator's  grand-daughter 
Mary.  Supposing,  then,  that  an  unequivocal  devise  over 
to  Mary  is  to  be  found  in  the  expressions  of  this  will,  it 
appears  to  be  sufficiently  clear  from  the  authorities  cited  at 
the  Bar,  that  the  heir-at-law  would  by  implication  take  an 
estate  tail.  See  the  cases  collected  in  2  Powell  on  Devises, 
2nd  edit.,  by  Jarman,  p.  203.  And  in  the  present  case  it 
appears  to  be  the  necessary  construction  of  the  words  of 
the  devise,  *^  that,  if  my  son  William  Walker  should  depart 
this  life  and  having  no  heirs  lawfully  begotten,  and  that 
my  freehold  messuage  should  fall  by  descent  unto  my 
grand-daughter,^'  that  these  words  point  at  an  indefinite 
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1840.        failure  of  issue  of  his  son^  firom  which  an  estate  tail  might 
be  implied. 

But  the  principal  question  in  the  case  is  this--does  the 
will  contain  a  devise  over  to  Mary  the  grand-daughter^ 
and^  if  so^  of  what  estate  ?  An  express  devise  to  her  in 
terms,  undoubtedly  there  is  not :  but  an  express  devise  is 
unnecessary,  if  the  intention  of  the  testator  that  the  grand- 
daughter should  take  is  so  clearly  manifested  by  the  will 
itself  as  to  be  equivalent  to  a  direction  to  that  effect. 
Some  reliance  has  been  placed  on  the  mention  of  the 
grand-daughter  as  the  person  next  in  succession  to  the  son, 
as  a  circumstance,  though  certainly  not  a  strong  one,  that 
she  was  intended  to  take.  But,  further,  the  testator  says, 
'^  in  case  my  son  shall  depart  this  life  and  having  no  heirs 
lawfully  begotten,  and  that  my  freehold  messuage  should 
fall  by  descent  unto  my  grand-daughter,  and  she  inherit 
and  possess  the  same,  then  I  order  and  direct  that  my 
grand-daughter  shall  pay  out  of  the  estate  "  certain  sums. 
These  are  undoubtedly  not  proper  words  of  devise ;  and 
the  testator  might  be  mistaken  in  supposing  that  the  land 
must  necessarily  come  to  the  grand-daughter  by  descent, 
which  it  would  not  if  the  heir-at-law  disposed  of  the  estate 
either  by  devise  or  conveyance.  But  the  authority  of 
Jiord  Hale  in  TiUy  v.  Collyer,  8  Keble,  589,  was  dted  to 
shew,  that,  although  the  testator  was  mistaken,  yet,  if  he 
intended  his  land  should  go  according  to  this  mistake,  the 
land  should  go  accordingly,  although  the  law  did  not  so 
take  it.  It  was  further  ui^ed,  that,  in  a  former  part  of  his 
will,  the  testator  directs,  '^  that,  in  case  his  son  shall  have 
heirs  of  his  own,  then  that  his  executors  shall  pay  to  his 
grand-daughter  Mary  the  further  sum  of  100/.  in  addition 
to  the  100/.  before  bequeathed  to  her,  to  be  paid  within 
six  months  after  the  birth  of  his  son's  first  child  -/*  thereby 
denoting  a  desire  or  wish  that  the  land  might  become 
her's  if  the  son  had  no  children,  and  an  anxiety  to  make 
provision  for  her  in  case  the  estate  should  not  be  her's. 
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And,  fiiriher,  that  lie  charged  the  land,  ''in  case  it  should         1840. 
fall  by  descent  to  her,  and  she  should  inherit  and  possess 
the  same/'  with  the  payment  of  4002.  to  his  son  and 
daughter  by  his  second  wife. 

The  state  of  the  testator's  family  at  the  time  of  making 
his  will  was  this — ^William,  an  elder  son,  Mary,  a  grand- 
daughter, the  representative  of  his  second  son  Isaac,  and 
two  children  by  a  second  marriage.  Then,  as  the  testatoi^ 
appears  to  have  intended  that  the  estate  should  descend  to 
the  issue  of  his  eldest  son,  and  in  that  event  gave  an  addi- 
tional legacy  of  100/.  to  his  grand-daughter,  representing 
as  she  did  his  second  son,  and  as  he  charged  the  estate  with 
400/.  in  favour  of  the  children  of  his  second  marriage  in 
case  the  estate  should  come  into  the  possession  of  his  said 
grand-daughter,  the  child  of  his  second  son,  it  is  said  to  be 
a  fair  presumption  that  he  intended  the  grand-daughter  to 
take  the  land  subject  to  such  charge :  and,  if  she  took 
anjrthing,  it  is  clear  that  he  meant  her  to  take  the  fee; 
the  terms  ''  inherit'^  and  "fall  by  descent"  implying  a  fee, 
and  the  power  given  to  the  children,  in  favour  of  whom  the 
charges  upon  the  same  were  made,  to  enter  and  sell  in 
order  to  satisfy  the  charges,  making  it  necessary  that  he 
should  intend  a  fee. 

All  these  circumstances  have  undoubtedly  a  strong  ten- 
dency to  shew  that  the  testator  contemplated  the  succes- 
sion of  Mary,  his  grand-daughter,  to  the  estate  in  case  his 
eldest  son  should  die  without  issue ;  and  perhaps  he  meant 
that  she  should  do  so. 

But  the  court  cannot  deprive  the  heir  of  his  right  to 
take  the  inheritance  of  his  ancestor  upon  grounds  of  con- 
jecture. Even  supposing  it  were  clearly  shewn  that  William 
took  only  an  estate  tail,  still  the  reversion  dependent  on  the 
estate  tail  would  descend  upon  him,  and  he  might  dispose 
of  it  by  will,  unless  Mary  took  an  estate  in  remainder  by 
implication.  Now,  the  language  of  the  will  respecting  her 
interest  in  the  estate  is  conditional — "  If  it  shall  happen 
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1840.  that  William  shall  die  without  heirs  of  his  body^  and  that 
the  house  shall  fall  by  descent  to  Mary^  and  she  shall 
inherit  and  possess  the  same."  Whatever  we  may  con- 
jecture upon  the  subject,  there  will  be  no  inconsistency 
with  any  other  disposition  of  the  will,  if  the  words  of  this 
clause  be  construed  in  their  grammatical  and  legal  sense. 
The  testator,  not  having  made  any  express  disposition 
aflfecting  the  right  of  his  heir-at-kw,  may,  without  imputing 
to  him  any  intention  contradictory  to  the  rest  of  his  will, 
have  intended  to  direct,  that,  if  his  heir-at-law  should  not 
exercise  his  power  of  disposing  of  the  estate,  in  consequence 
of  which  the  estate  should  descend,  in  the  proper  sense  of 
the  word,  to  Mary,  to  whom  it  would  rightfully  descend  in 
the  absence  of  any  disposition  of  it  by  William,  she  should 
out  of  the  estate  pay  certain  legacies.  We  are  bound  to 
give  effect  to  all  the  words  of  the  will,  if  that  can  be  done 
without  violating  any  part  of  it:  and  also  to  construe 
technical  words  in  their  proper  sense,  where  they  can 
be  so  understood  consistently  with  the  context.  Here, 
the  estate  would  have  descended  upon  Mary,  the  grand- 
daughter, but  for  the  devise  made  by  William  in  his- 
life-time,  which  has  intercepted  her  right  to  the  inhe-^ 
ritance;  and  the  condition  upon  which  the  charge  is  made 
upon  her  to  pay  money  out  of  the  estate,  has  not  been 
fulfilled. 

In  coming  to  this  conclusion,  we  have  hesitated  for  some 
time,  principally  on  account  of  a  case  which  was  said  so- 
closely  to  resemble  the  present  as  necessarily  to  govern  our 
decision.  It  is  the  case  of  Newton  v.  Bamardine,  reported 
in  F.  Moore,  127,  and  shortly  in  Owen,  29,  by  the  name  of 
Co8en*8  Case.  That  was  an  action  of  debt  for  rent.  The 
defendant  pleaded  that  Cosham  was  seised  and  had  issue 
Thomas,  Richard,  and  Gilbert.  Thomas  died,  his  wife 
enceinte.  The  father  devised  to  "  the  child  the  wife  of  my 
son  Thomas  goeth  withall"  twenty  nobles  yearly,  to  be 
paid  to  the  use  of  the  child  for  twenty  years,  ''  and  if  my 
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son  Richard  die  before  he  hath  any  issue  of  his  body,  so  1840. 
that  my  land  do  descend  to  Gilbert  before  he  come  to 
twenty-one  years  of  age,  then  mine  executors  shall  occupy 
it  till  Gilbert  be  twenty-one  years  of  age/'  The  father 
died :  Richard  entered  :  a  daughter  was  bom,  who  married 
Newton,  the  present  plaintiff,  who  entered  and  leased,  to 
the  defendant,  rendering  rent :  but  the  defendant  shewed, 
that,  before  the  day  of  payment,  Richard  re-entered  and 
ousted  him  by  title,  whereupon  he  prayed  judgment  if  he 
ought  to  be  charged  with  the  rent.  Newton,  the  plaintiff, 
demurred  to  the  plea.  And,  after  several  arguments,  it 
was  adjudged  against  the  plaintiff,  because  Richard  by 
implication  of  the  will  had  an  estate  tail,  as  well  by  the 
words  *'if  he  die  before  he  hath  issue,*'  as  if  it  had  been 
''  if  he  die  without  issue :"  and  for  this  the  entry  of 
Richard  was  a  lawful  eviction  of  the  term,  and  destroyed 
the  rent.  It  will  be  observed  that  the  contest  in  this  case 
was  between  the  plaintiff,  who  claimed  title  by  his  wife,  the 
posthumous  child  of  Thomas,  and  the  lessee,  who  defended 
himself  by  the  lawful  eviction  of  Richard,  the  second  son. 
No  express  devise  was  made  to  Richard,  nor  was  any 
express  devise  made  to  Gilbert,  nor  to  the  executors ;  for, 
the  executors  were  not  directed  to  occupy  unless  the  land 
should  descend  to  Gilbert  before  he  came  to  twenty-one. 
The  substantial  question,  therefore,  was,  whether  Richard 
took  any  estate  by  the  will  to  justify  his  entry  and  eviction 
of  the  lessee.  As  no  express  devise  was  made  to  him,  the 
question  necessarily  was,  whether  the  words  "  if  he  died 
without  issue''  were  sufficient  to  raise  an  estate  tail  by 
implication.  J£  he  took  such  an  estate  under  the  will  by 
implication,  his  preference  to  the  heir-at-law  appears  to 
have  been  assumed.  Whether  the  words  "  so  that  my 
land  do  descend  to  Gilbert,"  were  sufficient  to  give  him  a 
remainder  dependent  on  the  estate  tail  of  Richard,  does 
not  appear  to  have  been  particularly  considered:  but, 
supposing  the  court  to  have  thought  that  an  estate  tail  to 
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1840.  Richard  could  not  be  implied  unless  there  was  a  devise 
over  to  Gilbert,  or  that  the  words  in  that  case  were  suffi- 
cient to  cany  such  a  remainder  by  implication,  it  must  be 
observed  that  the  word  '^  descend'^  in  that  case  could  not 
be  construed  in  its  legal  sense;  for,  as  Gilbert  was  the 
third  son,  and  the  testator  contemplated  the  birth  of  a 
posthumous  child  of  his  eldest  son  Thomas,  the  estate, 
upon  the  death  of  Richard  without  issue,  would  not 
naturally  descend  to  Gilbert.  It  was  not,  therefore,  to  be 
supposed  that  the  testator  could  have  intended  to  use  the 
word  '^ descend''  in  its  proper  sense,  of  the  estate  coming 
to  GObert  by  inheritance. 

Moreover,  the  language  of  the  testator  in  Newton  v. 
Bamardine  ^^  if  Richard  die  without  issue,  so  that  the  land 
do  descend  to  Gilbert,''  much  more  strongly  indicates  his 
understanding  that  the  succession  of  the  second  person 
named  would  follow  as  a  necessary  consequence  of  the 
failure  of  issue  of  the  first,  than  the  language  in  the 
present  case,  '^  that,  if  it  shall  happen  that  William  die 
without  issue,  and  that  the  house  shall  fall  by  descent  to 
Mary,  and  she  inherit  and  possess  the  same." 

We  cannot,  therefore,  consider  the  case  of  Newton  v. 
Bamardine  as  an  authority  which  compels  the  court  to  put 
a  different  construction  upon  the  present  will  from  that 
which  the  terms  of  it,  independently  of  the  authority 
relied  upon,  appear  to  us  to  require.  Here,  the  question  is, 
not  merely  whether  the  words  of  the  will  are  such  as  might 
warrant  an  implication  of  an  estate  tail  in  William,  but 
whether  a  remainder  to  Mary  is  to  be  implied  from  terms 
of  the  will  which  expressly  speak  of  her  taking  by  descent, 
and  which  may  be  satisfied  in  their  legal  sense  without 
having  such  effect. 

For  these  reasons,  we  are  of  opinion  that  judgment  must 
be  given  for  the  defendant. 

Judgment  for  the  defendant. 
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1840. 
Barrett  v.  The  Stockton  and  Parlington  Railway 

Company.  Saturday, 

A  Dec.  6th. 

SSUMPSIT  for  money  received  by  the  defendants  to  in  railway  acts, 

the  use  of  the  plaintiff,  and  for  money  found  to  be  due  posing "oiiVor" 
from  the  defendants  to  the  plaintiff  on  an  account  stated,  duties,  if  there 

^         ^  be  any  ambi- 

Plea,  non  assumpsit.  At  the  trial  before  Yaughan,  J.,  at  guity  therein, 
the  sittings  in  London,  after  Trinity  Term,  1837,  the  jury  gtmed  most  " 
returned  a  special  verdict  as  follows : —  strongly  against 

*^  the  company 

That,  after  the  passing  of  the  1  &  2  Geo.  4,  c.  xlir,  in-  ^^^  in  favour  of 

the  public. 

tituled  '  An  act  for  making  and  maintaining  a  railway  or      By  their  act 
tramroad  from  the  River  Tees  at  Stockton  to  Witton  tion"T&*2Geo. 
Park  Colliery,  with  several  branches  therefrom,  all  in  the  **  *^s?**  k  ^  ^^' 
county  of  Durham,'  and  of  the  4  Greo.  4,  c.  xxxiii.,  inti-  and  Darlington 
tuled '  An  act  to  enable  the  Stockton  and  Darlington  pany  were  im- 
Bailway  Company  to  vary  and  alter  the  line  of  their  rail-  SJIi7d?amon^^t 
way,  and  also  the  line  or  lines  of  some  of  the  branches  f^i^ers,  the  foi- 

"  ,  lowing  tolls  or 

therefrom,  and  to  make  an  additional  branch  therefrom,  duties  for  arti- 

and  for  altering  and  enlarging  the  powers  of  the  act  passed  by 'thei'r^raH- 

for  making  and  maintaining  the  said  railway,'  and  of  the  JJ^'  *~"  ^^^ 

5  Geo.  4,  c.  xlviii,  intituled  *An  act  to  authorize  the  com-  '"ci*  sum  as  the 

pany  of  proprietors  of  the  Stockton  and  Darlington  Rail-  from  time  to 

way  to  relinquish  one  of  their  branch  railways,  and  to  a^oimTm)*^^ 

enable  them  to  make  another  branch  railway  in  lieu  exceeding  4a 

"  per  ton  per 

thereof,  and  to  enable  the  said  company  to  raise  a  further  mile:"  **  For 

«  J    .  ,  . ,  J  ..  all  the  articles, 

sum  of  money,  and  to  enlarge  the  powers  and  provisions  matters,  and 

things  for  which 
a  tonnage  is  hereinbefore  directed  to  be  paid,  which  shall  pass  the  inclined  planes  upon  the  said 
railways,  such  sum  as  the  company  shall  appoint,  not  exceeding  Is.  per  ton :"  "  And  for  all 
coal  which  shall  be  shipped  on  board  of  an'y  vessel  or  vessels  in  the  port  of  Stockton-upon-Tees 
aforesaid  [the  only  previous  mention  of  the  port  being  in  s.  1,  where  it  is  described  as  the  pt>rt 
and  town  of  Stockton-upon-Tees]  for  the  purpose  of  exportation,  not  exceeding  one  halfpenny 
per  ton  per  mile." 

Under  the  authority  of  a  subsequent  act,  9  Geo.  4,  c.  Ixi,  the  Clarence  Railway  Company 
constructed  a  railway  from  a  place  on  the  River  Tees  called  Port  Clarence,  communicating  with 
the  Stockton  and  Darlington  Railway  at  a  place  called  Sim  Pasture : — 

Held — first,  that  coal  shipped  for  London  was  coal  "  shipped  for  the  purpose  of  exportation  " 
within  the  meaning  of  the  act,  and  therefore  chargeable  only  with  the  duty  of  one  halfpenny 
per  ton  per  mile. 

Secondly,  that  coal  shipped  for  exportation  was  liable  to  the  inclined  plane  duty. 

Thirdly,  that  Port  Clarence  and  a  place  called  Middlesborough,  both  on  the  river  Tees,  were 
for  this  purpose  within  the  port  of  Stockton-upon-Tees. 

z  2 
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1B40.        <£  ilie  serenl  ai±i  rdEtiiig  1x)  the  aid  Tiihrm^ 

9  Geo.  4,  c  Ix,  intitiiled  '  An  act  to  enable  tiie  oompaay 


«•  of  propdetarB  of  the  Stockton  axid  Darlinftan  Bjdhrar  to 

AM9         make  a  branch  thereErasn  in  the  ooontaes  of  Duriiaui  and 

Wlailwat  Co.  ToriL,  and  to  amend  mnA  enlarge  the  pofren  wsai  pnyvisQU 

^fatdn^       of  the  aeveral  acta  reiatipg  thereto;*  and  in  ponaMaipr  and 

vnder  the  an&oritv  of  the  said  acts  or  some  or  one  of 


&eni,  a  certain  laahraj  had  been  ocmstmcted,  caSed  ''Hie 
Sfndcton  and  Darlingtcm  Sailwar/^  and  certain  brandi 
nihi'i^  timtaQtiiiA,  and,  aaKmgst  odihen,  abnndi  to  IGd- 
dledxron^  in  tiie  port  of  Stockton^iqMin-Tws,  and  ter- 
minating at  and  iqion  the  river  Tees,  and  certain  indined 
planea  on  tiie  said  ndhrar  and  brandies^  and  particnlariy 
m  certain  double  inciined  plane  at  a  place  ea&ed  Brasel- 
toB,  and  called  "Tbc  Bnuselton  Inclined  Fkne,"  which 
dovble  inclined  plane  consists  of  two  inclined  ^anes 
meeting  at  a  point  and  derHning  thaefimu,  the  one  to 
die  East,  and  the  odier  to  the  West ;  whidi  said  Tailwar, 
brandies,  and  inrbned  planes,  weie  the  sole  property  of 
die  drfpndsTits  [see  the  plan]: 
BaU  Diaty  in  parsoance  and  nnder  the  anthurity  of  sabse- 
qnent  acts  of  pariiament  in  that  case  made  and  proTided, 
someor  one  of  them,  a  certain  other  railwaT,  called  ''Hie 
CSarence  Baihraj,"  and  certain  brandies  therefrom^  be- 
longing to  another  company  called  ''The  Company  of 
Pnqirietors  of  the*  Clarence  Railway,"  had  been  made 
snbseqoently  to  the  oonstmction  of  the  first-mentioned 
railway  and  the  said  brandies  thereof,  and  which  said 
Clarence  Railway  joined  the  said  Stockton  and  Darlington 
Railway  at  a  place  called  Sim  Pasture,  and  extended  fi!om 
thence  to  a  place  called  Harerton  HiU,  and  thence  by  a 
brandi  to  a  place  called  Samphire  Beacon,  and  thence  to 
a  ^ace  called  Port  Clarence,  upon  the  River  Tees,  and 
within  the  pcnl  of  Stodton-npon-Tees  [see  the  plan] : 
Tdkni  itfiei       That  the  ddendants  had  finom  time  to  time  directed  and 


840 


IN  THE  COMMON  PLEAS^ 


1840. 


Barrktt 

V. 

Turn  Stockton 

AND 

Darlington 
Railway  Co. 

Litts  thereof 
stuck  up. 


CoaIi  from  the 
plmintiff's  col- 
lieriet  sent  by 


appointed  the  several  rates,  tolls,  inclined  plane  dues,  and 
daties  to  be  charged  by  them  for  the  tonnage  of  all  goodsi 
wares,  and  merchandize,  and  other  things  carried  or  con- 
veyed along  the  said  railways  and  branches  and  inclined 
planes  of  the  defendants : 

That,  long  before  and  on  the  1st  July,  1836,  and  from 
thence  until  and  after  the  1st  November,  1836,  an  account 
or  list  of  the  several  rates  of  tonnage,  inclined  plane  dues, 
and  duties  which  the  defendants  had  before  then  directed 
and  appointed  as  aforesaid,  was  affixed  and  stuck  up  upon 
the  several  toll-houses  on  the  said  railway  of  the  de- 
fendants, and  in  other  places,  as  required  by  the  said  acts 
of  parliament  in  that  case  made  and  provided : 

That,  on  divers  days  and  times  between  the  said  1st 
July,  1836,  and  the  said  1st  November,  1836,  the  plaintiff 
the  defendants*    ggjif  for  the  purposc  of  the  Same  beins"  shipped  and  oon- 

rmilwaytoSim  '  ^.    ^  .  ,        *.  i 

Pasture,  veyed  as  hereinafter  mentioned,  several  parcels  of  coals, 

amounting  together  to  10,000  tons  of  coals,  from  a  certain 

colliery  called  the  Gordon  Colliery,  situate  at  a  distance  of 

eight  miles  from  Sim  Pasture  aforesaid,  and  also  several 

parcels  of  coals,  amounting  to  6,000  tons,  from  a  certain 

other  colliery  called  the  Norwood  Colliery,  situate  at  a 

distance  of  nine  miles  from  Sim  Pasture  aforesaid,  along  ' 

the  defendants^  railway,  unto,  along,  and  over  the  Brussel- 

ton  Inclined  Plane,  and  from  thence  along  the  defendants' 

and  thence  by     railway  to  Sim  Pasture  aforesaid,  and  from  Sim  Pasture 

Railway  to  Port  aforesaid,  unto  and  along  the  said  Clarence  Railway  and 

^ki^m^nt  °'       branches  thereof,  to  Port  Clarence  aforesaid ;  and  that,  at 

the  times  the  several  parcels  of  coals  were  so  sent  and 
carried  as  aforesaid,  the  defendants  had  a  toll-house  upon 
their  said  railway  near  the  junction  of  the  said  railways  at 
Sim  Pasture  aforesaid,  and  that  the  said  several  parcels  of 
coals  were  weighed  at  the  said  toll-house  by  an  agent  of 
the  defendants  there,  and  on  those  several  occasions  the 
servant  of  the  plaintiff  who  had  the  care  of  the  waggons  in 
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which  the  said  coals  were  respectiyely  loaded^  delivered  to         1340. 
the  said  agent  of  the  defendants  attending  there  for  that      ^"""^^     ' 

I5ARRETT 

purpose  at  the  said  toll-house^  tickets  in  the  form  follow-  0. 

The  Stockton 

ing,  mutatis  mutandis  as  to  the  date^  name  of  pit,  number         j^vj, 
of  waggons,  weight,  &c.—  R^awTy  cS! 

"  No.  97.  "October  27th,  1886. 

"Gordon  Pit  Export. 
*•  Return  Ticket. 
**  The  Railway  Company  will  deliver  eight  waggons  of  coals,  as  below,  for 
Export. 

Ticket. 


Nos. 

Weight. 

Description. 

Destination. 

47 
257 

37 
1.30 
313 

89 
275 
124 

55 
55 
54 
56 
57 
55 
56 
54 

Round. 
Export 

By 

To  Ralph  Darling. 

Clarence. 
Wm.  Lishman,  Agent" 

22     2 

the  weight  columns  being  filled  up  at  the  toll-house,  and 
all  the  tickets  being  signed  by  William  Lishman,  who  was 
an  agent  of  the  plaintiff  acting  at  the  Grordon  Colliery,  but 
not  the  servant  of  the  plaintiff  who  delivered  the  tickets  as 
aforesaid;  and  that,  at  the  time  the  tickets  were  so  deli-  Duty  de- 

manded. 

vered  as  aforesaid  to  the  agent  of  the  defendants,  he  told 
the  person  who  delivered  the  same  that  the  defendants 
considered  that  they  had  no  control  over  the  coals  when 
they  left  their  railway  at  Sim  Pasture  aforesaid,  and  that 
the  defendants  would  require  the  plaintiff  to  pay  for  the 
transit  of  the  said  coals  according  to  the  usual  tonnage 
rtite  charged  by  the  defendants  for  coals  carried  firom  Sim 
Pasture  aforesaid,  along  the  defendants'  railway  and  the 
branches  thereof  for  consumption  within  the  limits  of  the 
port  of  Stockton-upon-Tees  aforesaid : 
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1840.  That  the  plaintiff,  in  pursuance  of  the  purpose  aforesaid^ 

^    ""     '      shipped  the  said  several  and  respective  parcels  of  coals  on 

»-  board  of  vessels  lying  at  Port  Clarence  aforesaid,  wUhin 

AND  the  pari  of  Stockton-upon-Tees  aforesaid,  for  the  port  of 

Ri^iiwAY  C^   London,  in  that  part  of  the  United  Kingdom  caUed  Eng- 

Coals  shipped     land,  for  consumption  there ;  and  that  the  said  coals,  being 

reoce  for^lon-  ^  shipped  as  aforesaid,  were  afterwards,  and  before  the 

don.  several  demands  and  payments  thereinafter  mentioned^ 

respectively  carried  and  conveyed  by  the  said  vessels  from 
Port  Clarence  aforesaid  to  London  aforesaid,  for  con- 
sumption there : 
Coals  from  the  That,  On  divcrs  days  and  times  between  the  said  1st 
uS«  ^nt'by  J^y>  1836,  and  the  said  1st  November,  1836,  the  plain- 
the  defendanu'  |.jjp  ^nt,  for  the  purposc  of  the  same  being  shipped  and 
dlesborough  for  conveyed   as  thereinafter  mentioned,    several  parcels  of 

coals,  amounting  in  the  whole  to  four  hundred  tons,  frt>m 
the  said  Gordon  Colliery,  and  also  several  parcels  of  coals 
amounting  in  the  whole  to  four  hundred  tons,  from  the 
said  Norwood  Colliery,  along  the  defendants^  railway,  un- 
toj  along,  and  over  the  said  Brusselton  Inclined  Plane, 
and  from  thence  along  the  defendants'  railway,  and  the 
Middlesborough  branch  thereof,  to  Middlesborough ;  and 
that,  at  the  times  the  several  last-mentioned  parcels  of 
coals  were  so  sent  and  carried  as  aforesaid,  the  defendants 
had  a  toll-house  upon  their  said  railway  near  the  junction 
of  the  said  railways  at  Sim  Pasture  aforesaid,  and  that 
the  said  several  parcels  of  coals  last  aforesaid  were  weigh- 
ed at  the  said  toll-house  by  an  agent  of  the  defendants 
there,  and  on  those  several  occasions  the  servant  of  the 
plaintiff  who  had  the  care  of  the  waggons  in  which  the 
said  last-mentioned  coals  were  respectively  loaded,  de- 
livered to  the  said  agent  of  the  defendants  attending  there 
for  that  purpose  at  the  said  toll-house,  tickets  in  the  form 
following,  mutatis  mutandis  as  to  date,  name  of  pit,  num- 
bers of  waggons,  &c. — 
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*•  No.  1.  "  July  1st,  1836. 

**  Gordon  Wallsend  Coals. 

"  The  Railway  Company  will  deliver  to  Mr.  Ralph  Darling,  Middlesborough, 
eight  waggons  of  coals,  as  below,  for  export. 


'*  Wm.  Lishman, 
Agent" 


1840. 


Barrett 

V. 

Tub  Stockton 

AND 

Darlington 
Railway  Co. 


all  the  said  tickets  being  signed  by  William  Lishman,  who 
was  an  agent  of  the  plaintiff  acting  at  the  said  Gordon 
Colliery^  bnt  not  the  said  servant  of  the  plaintiff  who  de- 
livered the  tickets  as  last  aforesaid : 

That  the  plaintiff,  in  pursuance  of  the  purpose  afore- 
said, shipped  the  said  several  last-mentioned  parcels 
of  coals  on  board  of  vessels  lying  at  Middlesborough 
aforesaid,  for  the  port  of  London  aforesaid,  for  consump- 
tion there ;  and  that  the  said  last-mentioned  coals,  being 
so  shipped  as  last  aforesaid,  were  afterwards,  and  before 
the  several  demands  and  payments  thereinafter  mentioned, 
respectively  carried  and  conveyed  by  the  said  last-men- 
tioned vessels  from  Middlesborough  aforesaid  to  London 
aforesaid,  for  consumption  there : 

That,  for  and  in  respect  of  the  coals  so  conveyed  to  and 
shipped  at  Port  Clarence  as  hereinbefore  mentioned,  in 
addition  to  a  charge  for  haulage  not  in  dispute  between 
the  parties,  the  defendants  demanded  and  required  the 
plaintiff  to  pay  tonnage  for  the  transit  of  such  coals  along 
the  said  railway  of  the  defendants  to  Sim  Pasture  as  afore- 
said, at  and  after  the  rate  of  l^d.  per  ton  per  mile,  being 
the  usual  tonnage  rate  charged  by  the  defendants  for  coals 
carried  to  Sim  Pasture  aforesaid  along  the  defendants' 
railway  and  the  branches  thereof  for  consumption  within 
the  limits  of  the  port  of  Stockton-upon-Tces  aforesaid,  in 
the  whole  amounting  to  987/.  lis.  8cf.,  and  also  the  ad- 


Coals  shipped 
at  Middles- 
borough for 
London* 


Doty  received 
by  the  defend- 
ants for  the 
coals  so  sent  to 
Port  Clarence. 


Inclined  plane 
duty. 
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1840.        ditional  duty  or  sum  of  6d.  per  ton  upon  the  same  coals 

BARftETT      ^^^  *^^  ^  respect  of  the  said  transit  or  passage  thereof 

••  over  the  said  Brusselton  Inclined  Plane  as  aforesaid,  in 

Thb  Stockton 

AND         the  whole  amounting  to  404/. ;  and  that^  for  and  in  re- 
Railwat  Co.  spect  of  the  said  coals  so  conveyed  to  and  shipped  at  Mid- 
Duty  received    dlesborough  as   aforesaid^   in   addition  to   a  chai^  for 
Middiesb^''^  '^  haulage  not  in  dispute  between  the  parties^  the  defendants 
rough.  demanded  and  required  the  plaintiff  to  pay  tonnage  for 

the  transit  of  such  last-mentioned  coals  along  the  said  rail- 
way of  the  defendants  to  Middlesborough  aforesaid  at  and 
Inclined  plane  after  the  rate  of  one  hal^nny  per  ton  per  mile^  and  also 
the  additional  duty  or  sum  of  6d,  per  ton  upon  the  last- 
mentioned  coals^  for  and  in  respect  of  the  transit  or  pas- 
sage thereof  over  the  said  Brusselton  Inclined  Plane  as 
aforesaid^  which  last-mentioned  additional  duty  amounted 
in  the  whole  to  20/. ;  aU  such  charges  and  demands  for  ton- 
nage and  inclined planeduesand  duties  so  madeand  demand- 
ed as  thereinafter  mentioned  being  respectively  according 
to  the  rates,  tolls,  inclined  plane  dues,  and  duties  so  directed, 
appointed,  affixed,  and  stuck  up  as  aforesaid: 
Duties  paid  That,  after  the  said  demands,  the  said  several  sums  of 

anddS^L^n-  9^7/.  11*.  8rf.,  404/.,  and  20/.,  were  respectively  paid  by 
<^er.  ^e  plaintiff  to  the  defendants;  that  the  same  sums  were 

and  each  of  them  was  so  paid  by  the  plaintiff  to  avoid  a 
distress  and  under  protest,  and  after  the  sum  of  282/.  3*.  4-d. 
(being  at  the  rate  of  one  halfpenny  per  ton  per  mile  for 
the  tonnage  of  the  several  quantities  of  coals  so  carried 
and  conveyed  by  the  defendants  to  Sim  Pasture  afore- 
said, and  thence  carried  along  the  Clarence  Railway  and 
branches  thereof  to  Port  Clarence,  and  there  shipped  as 
aforesaid,)  had  been  tendered  by  the  plaintiff  and  refused 
by  the  defendants ;  and  that  the  said  several  sums  were 
so  paid  by  the  plaintiff  under  an  agreement  with  the  de- 
fendants that  the  plaintiff  should  be  entitled  to  recover 
back  the  whole  or  any  part  of  the  said  several  sums  so 
paid  by  him  to  the  defendants  as  aforesaid,  by  the  within- 
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mentioned  snit^  if  the  same  were  not  legally  due  when  so        1840. 

paid  as  aforesaid :  Barrett 

That  no  part  of  the  said  coals  so  carried  and  conveyed  ^     „  »• 

*^  ...       TheStocktom 

from  the  said  Gordon   and  Norwood  Collieries  to  Sim         and 
Pasture  and  Middlesborough  respectively  was  carried  or  railway  Co, 
conveyed  over  any  inclined  plane  belonging  to  the  de-  Braueiton  in- 
fendants^  except  the  said  Brusselton  Inclined  Plane :  only  JedT^ 

That  Middlesborough  and  Port  Clarence  are  on  oppo-  ReUUve  posi- 
site  banks  of  the  River  Tees^  at  the  distance  of  one  mile  diesborough 
from  each  other,  and  nearly  equally  distant  from  the  mouth  ^^^^"^  ^^' 
of  the  said  river ;  that  the  distance  from  Sim  Pasture  to 
Stockton,  by  the  defendants'  railway,  is  seventeen  miles 
and  a  quarter,  and  frt)m  Stockton  to  Middlesborough,  by 
the  defendants'  railway,  is  four  miles,  and  from  Sim  Pas- 
ture to  Middlesborough  by  the  defendants'  railway,  avoid- 
ing Stockton,  is  twenty  miles  and  a  half;  and  that  the 
distance  from  Sim  Pasture  to  Port  Clarence,  by  the  Cla- 
rence Railway  is  sixteen  miles : 

That  the  only  place  for  the  shipment  of  coals  carried  places  for  ship- 
along  the  defendants'  railway  as  constructed  under  the  ^^ed  by*the 
first  act,    was,    Stockton-upon-Tees,   within  the  port  of  ^*^®^^*°**' 
Stockton-upon-Tees ;   and  that,    at  the  times  when  the 
said  several  coals  were  so  carried  and  conveyed  as  afore- 
said,  the  only  pkces  for  the  shipment  of  coals  carried 
down  the  defendants'  railway  and  the  branches  thereof 
from  Sim  Pasture,  below  the  Junction  of  the  Clarence 
Railway  and  the  defendants'  railway,  were,  Stockton-upon- 
Tees  and  Middlesborough  aforesaid : 

That,  until  the  construction  of  the  defendants'  railway, 
coals  were  not  shipped  for  sale  in  the  said  port  of  Stock- 
ton-upon-Tees ;  that  the  defendants  have  no  property  in  Defendants  no 
or  control  over  the  said  Clarence  Railway  or  Port  Clarence  control  over ^he 
aforesaid,  and  that  Port  Clarence  aforesaid,  and  all  the  Sirnrln^PnJt 

'  '  ^fty»  or  m  rort 

staiths,  buildings,  and  places  for  the  shipment  of  coals  cia'«nc«« 
there,  and  all  the  lands  immediately  surrounding  the  same, 
arc  the  sole  property  of  the  company  of  proprietors  of  the 
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1840.         Clireiice  Baihr^ ;  tkat,  ever  since  the  oonstractaon  of  the 
Clarenoe  Baflway^  coals  gotten  from  Tarions  other  pits^ 


«•  and  conrered  upon  the  Clarence  BaihraT>  and  not  upon 

AMD         any  part  of  the  defendants'  ndhraj^  hare  been  and  are 

Railwat  Co.   shipped  at  Port  Clarence;  and  that,  about  a  quarter  of  a 

mile  from  Port  Clarence^  on  the  c^posite  side  of  the  riTer^ 

is  a  place  called  Cargo  Fleet,  for  the  landing  of  goods  and 

other  merchandijEe  (6) : 

Stste  oftkioei       That^  before  the  passing  of  the  1  fr  2  Geo.  4,  c.  zUt^ 

*'**™*^^    there  was  no  railway  from  which  coals  could  be  shipped  at 

deinduitt'  fim  the  port  of  Stockton-upon-Tees  aforesaid^  or  along  which 


coals  could  be  carried  for  exportation  there;  and  that 
Hartlepool  and  Seaham^  where  there  are  harbours  and 
staiths  and  places  for  the  shipment  of  coal^  made  and 
erected  subsequently  to  the  construction  of  the  defend- 
ants' said  raQway  and  branches,  are  respectiyely  within 
the  port  of  Stockton-upon-Tees  aforesaid,  Hartlepool  be- 
ing twelye  miles,  and  Seaham  twenty-two  miles  from  the 
town  of  Stockton  aforesaid ;  but  that  coals  passing  along 
the  defendants'  railway  and  branches,  or  any  part  thereof 
respectiyely,  are  not  shipped  at  either  of  the  said  last- 
mentioned  places. 
Finding  of  the  J^  ^^  should  seem  to  the  court  that  the  defendants  were 
J<^-  not  legally  entitled  to  charge  for  the  tonnage  of  the  said 

A«  to  the  mile-  coals  carried  and  conyeyed  along  the  railway  of  the  de- 
fendants to  Sim  Pasture,  and  thence  along  the  Clarence 
Bailway  to  Port  Clarence,  within  the  port  of  Stockton 
aforesaid,  and  there  shipped  for  and  conyeyed  to  the  port 
of  London  for  consumption  there,  more  than  after  the  rate 
of  one  halfpenny  per  ton  per  mile,  then  the  jury  found 
that  the  plaintiff  was  entitled  to  recoyer  back  and  receiye 
from  the  defendants  705/.  S$.  4d.,  being  after  the  rate  of 

(6)  This  statement  was  probably  Co.  by  sending  coal  as  "for  exporta- 

introduced  into  the  special  verdict  tion"by  the  Clarence  Railway  from 

for  the  purpose  of  shewing  how  easily  Sim  Pasture,  and  thence  conveying 

fraud  might  be  committed  upon  the  it  to  Cargo  Fleet  and  landing  it  for 

Stockton  and  Darlington  Railway  home  consumption. 
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1^.  per  ton  per  mile  by  the  defendants  overcharged  for         1840. 
and  in  respect  of  the  tonnage  of  the  said  coals  so  carried      ^^— v— ^ 

Barrett 

and  conveyed  for  the  piirpose  of  being  shipped  as  last  v. 

aforesaid:  But,  if  it  should  seem  to  the  court  that  the  de-  ^^u 

fendants  were  legally  entitled  to  charge  more  than  one  ^Arlington 
halfpenny  per  ton  per  mile  for  and  in  respect  of  the  ton- 
nage of  such  coals,  then  they  found  that  the  plaintiff  was 
not  entitled  to  recover  back  or  receive  anything  from  the 
defendants  in  respect  of  their  said  charge  for  the  tonnage 
of  the  said  coals  so  carried  and  conveyed  for  the  purpose 
of  being  shipped  as  last  aforesaid: 

K  it  should  seem  to  the  court  that  the  defendants  were  As  to  the  in- 
not  legally  entitled  to  charge  upon  the  said  coals  carried  aity.  ^  *"* 
and  conveyed  along  the  railway  of  the  defendants  to  Sim 
Pasture,  and  thence .  along  the  Clarence  Railway  to  Port 
Clarence,  within  the  port  of  Stockton  aforesaid,  and  there 
shipped  for  and  conveyed  to  the  port  of  London  for  con- 
sumption there,  an  additional  charge  of  6^;^.  per  ton  over 
and  above  the  tonnage  for  every  ton  of  such  coals  passing 
the  said  Brusselton  Inclined  Plane,  then  the  plaintiff  was 
entitled  to  recover  back  and  receive  from  the  defendants 
the  further  sum  of  404/.  in  respect  of  such  additional 
charge  for  the  passage  of  the  said  coals  over  the  said  Brus- 
selton Inclined  Plane  for  the  purpose  of  being  shipped  as 
last  aforesaid:  But,  if  it  should  seem  to  the  court  that  the 
defendants  were  legally  entitled  to  make  the  last-men- 
tioned additional  charge  of  6J.  per  ton  for  such  coals 
passing  the  said  Brusselton  Inclined  Plane  for  the  purpose 
of  being  shipped  as  last  aforesaid,  then  the  plaintiff  was 
not  entitled  to  recover  back  or  receive  anything  from  the 
defendants  in  respect  of  such  additional  charge  as  last 
aforesaid : 

If  it  should  seem  to  the  court  that  the  defendants 
were  not  legally  entitled  to  charge  upon  the  said  coals 
carried  and  conveyed  by  them  along  their  railway  and 
the  branches  thereof  to  Middlesborough  aforesaid,  and 
there  shipped  for  and  conveyed  to  the  port  of  London 
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1840.        for  consumption  there,  an  additional  xsharge  of  6d,  per  ton 

g^^^^      over  and  above  the  tonnage  for  every  ton  of  auch  coals 

^  V-  passing  the  said  Brosselton  Inclined  Plane  for  the  purpose 

The  Stockton     ... 

AND         of  being  shipped  as  last  aforesaid,  then  the  plaintiff  was 

Railway  Co!  entitled  to  recover  back  and  receive  firom  the  defendants 
the  further  sum  of  20/.  in  respect  of  such  additional  diorge 
for  the  passage  of  the  said  coals  over  the  said  Kruasehon 
Inclined  Plane  for  the  purpose  of  being  shipped  as  last 
aforesaid:  But,  if  it  should  seem  to  the  court  that  the  de- 
fendants were  legally  entitled  to  make  the  said  additional 
charge  of  Qd.  per  ton  for  such  coals  passing  the  said  Brus« 
selton  Inclined  Plane  for  the  purpose  of  being  shipped  as 
last  aforesaid,  then  the  plaintiff  was  not  entitled  to  recover 
back  or  receive  anything  from  the  defendants  in  respect  of 
such  additional  charge  as  last  aforesaid. 

And  if  upon  the  whole  matters  aforesaid,  it  should  seem 
to  the  court  that  the  issue  within  joined  between  the  par- 
ties, or  any  part  thereof,  ought  to  be  found  for  the  plain- 
tiff, then  the  jury  found  the  same,  and  assessed  the  da- 
mages accordingly  for  the  plaintiff  in  such  manner  as  the 
court  should  think  the  same  ought  to  be  found  upon  the 
whole  of  the  matters  aforesaid:  et  e  converso. 

The  Solicitor-General  (Stephen,  Serjeant,  was  with  him), 
for  the  plaintiff. — ^Two  questions  arise  for  the  considera- 
tion of  the  court  on  this  special  verdict — first,  whether  the 
plaintiff's  coal,  which  was  carried  along  the  Stockton  and 
Darlington  Bailway  as  far  as  Sim  Pasture,  and  thence 
by  the  Clarence  Bailway  to  Port  Clarence  (or  carried  to 
and  shipped  at  Middlesborough),  and  there  shipped  for 
Iiondon,  is  liable  to  a  tonnage  or  duty  of  l%d,  per  ton  per 
mile,  as  claimed  by  the  defendants,  or  only  to  the  lower 
duty  of  one  halfpenny  per  ton  per  mile  payable  on  coals 
carried  for  exportation — secondly,  supposing  the  coal  to 
have  been  shipped  for  exportation  within  the  meaning  of 
the  acts  of  parliament  relating  to  the  Stockton  and  Dar- 
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lington  Railway^  whether  it  was  liable^  in  addition  to  the         1840. 
railway  duty,  to  the  duty  of  6rf.  per  ton  for  passing  the      ^    '^'^ 
Brusselton  Inclined  Plane.  »• 

Tub  Stockton 

1.  By  the  1  &  2  Geo.  4,  c.  xliv,  authority  was  given  to  and 
the  company  (the  present  defendants)  to  make  a  railway  raiIway^co. 
or  tramroad  from  the  River  Tees  at  Stockton  to  Witton  i.  as  to  the 
Park  Colliery,  with  certain  branches  therefrom,  in  the  "*^^"«*  ^"*y- 
county  of  Durham :  and  by  the  62nd  section  of  that  act, 
'^  in  consideration  of  the  great  charge  and  expense  which 
tlie  company  must  incur  and  sustain  in  making  and  main- 
taining  the  said  railways  or  tramroads,^^  &c.,  it  was  enacted 
that  '^  it  should  be  lawful  for  the  company  from  time  to 
time,  and  at  all  times  thereafter,  to  ask,  demand,  take,  re- 
cover, and  receive,  to  and  for  the  use  and  benefit  of  the 
said  company,  for  the  tonnage  of  all  goods,  wares,  and 
merchandize  and  other  things  which  should  be  carried  or 
conveyed  upon  the  said  raUways  or  tramroads,  or  upon  any 
part  thereof,  the  rates,  toUs,  and  duties  thereinafter  men- 
tioned,'' that  is  to  say  (amongst  others),  '^  For  all  coal, 
coke,  &c.,  such  sum  as  the  said  company  of  proprietors 
shall  from  time  to  time  direct  and  appoint,  not  exceeding 
the  sum  of  4rf.  per  ton  per  mile:''  "  For  all  the  articles, 
matters,  and  things  for  which  a  tonnage  is  hereinbefore 
directed  to  be  paid,  which  shall  pass  the  inclined  planes 
upon  the  said  railways  or  tramroads,  such  sum  as  the  said 
company  of  proprietors  shall  appoint,  not  exceeding  the 
sum  of  1^.  per  ton:"  And  "  for  all  coal  which  shall  be 
shipped  on  board  of  any  vessel  or  vessels  in  the  port  of 
Stockton-upon-Tees  aforesaid^  for  the  purpose  of  exportation, 
such  sum  as  the  said  company  of  proprietors  shall  appoint, 
not  exceeding  the  sum  of  one  halfpenny  per  ton  per  mile." 

Under  this  latter  branch  of  the  clause,  the  plaintiff 
insists  that  coals  sent  by  the  Stockton  and  Darlington 
Railway  to  Sim  Pasture,  and  thence  by  the  Clarence  Rail- 
way to  Port  Clarence  in  the  port  of  Stockton-upon-Tees,  to 
be  there  shipped  for  London,  are  chargeable  only  with  a 
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1840.        duty  of  one  hal^enny  per  ton  per  mile.     On  the  part  of 

Barrett      ^^®  defendants  the  contention  will  be,  that  this  duty  of 

V'  one  halfpenny  per  ton  is   cumulative,  and  that  coals  so 

The  Stockton 

AND  sent  are  also  liable  to  the  tonnage  duty  imposed  under  the 

Railway^Co.   former  part  of  the  clause ;  and  further,  that  a  shipping  for 

London  or  any  other  domestic  port  is  not  a  ''  shipping  for 

exportation  "  within  the  meaning  of  the  statutes,  but  that 

the  words  "  shipped  on  board  any  vessel  for  the  purpose  of 

exportation,'^  mean  a  shipment  for  exportation  to  a  foreign 

port,  or  beyond  seas. 

Coals  shipped         In  construing  an  act  of  parliament  regard  must  be  had 

ported  within      to  the  subjcct- matter.     The  word  "  exportation ''  in  this 

Se  wtr^"*  ""^  ^*>  ^^^^^  relates  exclusively  to  the  port  of  Stockton-upon- 

Tees  and  the  parts  immediately  adjacent,  and  having  a 
mere  local  object — the  imposition  of  a  duty  in  respect  of 
services  to  be  rendered  in  and  near  Stockton-upon-Tees, 
and  upon  an  article  to  be  sent  thence  to  various  parts  of 
the  United  Kingdom — if  it  will  fairly  admit  of  such  a  con- 
struction, is  as  well  satisfied  by  a  transport  firom  one  port 
of  the  United  Kingdom  to  another  port  of  the  United 
Kingdom,  as  by  a  deportation  for  the  purpose  of  being 
conveyed  to  a  foreign  port.  There  could  be  no  reason  for 
imposing  upon  coals  intended  to  be  shipped  for  home  con- 
sumption a  larger  duty  than  that  imposed  upon  such  as  were 
intended  for  foreign  parts.  As  far  as  the  company  are 
concerned,  the  destination  of  the  coals  must  be  perfectly 
indificrent  to  them;  nor  does  the  act  contain  any  pro- 
vision for  enabling  them  to  ascertain  it :  whereas,  in  refer- 
ence to  goods  to  be  delivered  inland,  an  account  in  writing 
is,  by  section  70,  required  to  be  given  to  them  of  the  place 
firom  whence  they  are  brought  and  where  they  are  intended 
to  be  unloaded  or  left.  Besides,  the  special  verdict  finds, 
that,  at  the  time  the  defendants  claimed  and  received  the 
sums  in  question,  the  coals  had  been  actually  shipped :  the 
defendants  cannot  therefore  say  that  there  was  any  uncer- 
tainty as  to  their  destination.     The  legislature  clearly  did 
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not  mean  to  encourage  the  exportation  of  coal  to  foreign  1840. 
countries.  If  they  had  intended  to  use  the  word  ^^  export-  barret 
ation''  in  the  sense  for  which  the  company  contends,  is  it  »• 

.  -,-  TheStocktom 

not  reasonable  to  expect  that  some  exception  would  have         and 
been  made  in  favour  of  the  British  colonies  ?(7J     If  the   railway  Co! 
expression  be  ambiguous^  it   must   be   construed  most 
strongly  against  the  company  and  in  favour  of  the  public. 
The  instances  in  which  the  words  '*  import'*  and  "  export'* 
have  been  used  by  the  legislature  to  denote  the  bringing 
into  or  the  carrying  of  merchandize  out  of  a  port  in  the 
United  Kingdom  from  or  to  another  port  therein,  are  so 
numerous  as  to  make  a  reference  to  them  almost  super- 
fluous.    Thus,  by  the  6  &  7  Will.  3,  c.  18,  s.  14,  a  duty  is 
imposed  upon  all  sorts  of  coals  and  culm  which  shall  be 
water-borne,  or  shall  be  laid  on  board  any  ship  or  vessel  to 
be  *'  carried,  imparted,  or  brought,  or  which  shall  be  car- 
ried, imported,  or  brought  in  any  ship  or  vessel,  into  any 
port  or  place  in  the  kingdom  of  England,  dominion  of 
Wales,  or  town  of  Berwick-upon-Tweed,  from  any  port  or 
place  within  the  said  kingdom,  dominion,  or  town  of  Ber- 
wick, or  from  the  kingdom  of  Scotland :''  similar  language 
is  used  in  s.  15  :  by  s.  24,  it  is  provided,  that,  ^^  if  any  of 
the  coals  for  which  the  duty  thereby  granted,  paid,  or 
secured,  at  the  importation  thereof,  be  again  exported  to 
any  other  place  of  this  kingdom,  or  to  any  parts  beyond  the 
seas,  then  the  aforesaid  duty  shall  be  wholly  repaid,''  &c. 
The  9  &  10  Will.  3,  c.  13,  in  like  manner  distinctly  speaks, 
in  ss.  4,  5,  6,  of  the  importation  of  coals,  and  in  s.  12,  of 
their  exportation,  from  one  port  or  place  in  this  kingdom 
to  another.     So  of  the  7  Anne,  c.  v.  ss.  6,  7,  22.     The 
5  Greo,  1,  c.  9,  s.  1,  imposes  a  duty  upon  all  coals  imported 
into  the  port  of  London.  The  50  Geo.  3,  c.  110,  s.  1,  speaks 

(7)  As  in  the  5  Geo.  3,   c.  35,  ception  as  to  Ireland,  the  Isle  of 

8.  1  (imposing  a  duty  on  the  export-  Man,  and  the  British  dominions  in 

ation  of  coals  to  **  any  part  beyond  America, 
the  seas"),  which  contains  an  ex- 

VOL.  II.  A  A 
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AND 


852  IN  THE  COMMON  FLEAS^ 

1840.        ^^  ^^  importation  of  coal  into  the  city  of  London  by  inland 
^ — "^ — '      navigation,  or  coastwise:  and  the  6  Geo,  4,  c.  107,  s.  122, 

Barrett  ^^  ■'  ^  ^  ^ 

V.  speaks  of  ''  importation  or  exportation,  whether  inwards, 

outwards,  or  coastwise,*'    And  by  the  3  &  4  Will.  4,  c.  52, 
Darlington    g^  105,  it  is  enacted  "  that  all  trade  by  sea  firom  any  one 

Railway  Co.  '  ^  ,  ^  ^ 

part  of  the  United  Kingdom  to  any  other  part  thereof,  or 
firom  one  part  of  the  Isle  of  Man  to  another  thereof,  shall 
be  deemed  to  be  a  coasting  trade,  and  all  ships  while 
employed  therein  shall  be  deemed  coasting  ships ;  and  that 
no  part  of  the  United  Kingdom,  however  situate  with 
regard  to  any  other  part  thereof,  shall  be  deemed  in  law, 
with  reference  to  each  other,  to  be  parts  beyond  the  seas, 
in  any  matter  relating  to  the  trade  or  navigation  or  revenue 
of  this  realm.''  And  the  defendants  themselves  admit  a 
shipping  for  London  to  be  an  exportation  within  the  mean- 
ing of  the  62nd  section  of  the  1  &  2  Geo.  4,  c.  xliv,  when 
the  coal  is  carried  the  whole  length  of  their  railway  to 
Middlesborough,  and  there  put  on  board ;  for,  in  that  case, 
they  charge  only  a  mileage  of  one  halfpenny  per  ton,  as 
appears  by  the  special  verdict. 

A  similar  ambiguity  of  expression  occurs  in  the  9  Geo.  4, 
c.  Ixi,  the  first  act  for  the  construction  of  the  Clarence 
Railway :  the  60th  section  imposes  upon  all  coal,  &c.,  car- 
ried upon  the  said  railway  "  for  exportation,*'  such  duty  or 
toll  as  the  company  shall  from  time  to  time  direct  or 
appoint,  not  exceeding  |J.  per  ton  per  mile ;  and  for  coal, 
&c.,  carried  upon  the  railway  "  for  home  consumption,'' 
not  exceeding  l^rf.  per  ton  per  mile.  To  remove  this  am- 
biguity, by  the  37th  section  of  the  10  Geo.  4,  c.  cvi,  which 
was  passed,  amongst  other  things,  for  amending  the  act 
for  the  construction  of  the  Clarence  Railway,  it  is  enacted 
**  that  all  coal,  culm,  coke,  cinders,  and  other  articles  which 
shall  be  shipped  on  board  any  vessel  in  the  River  Tees, 
and  entered  at  the  Custom  House  of  the  port  of  Stockton- 
upon-Tees,  shall  be  deemed  and  taken  to  be  for  export- 
ation under  the  said  recited  act  and  this  act."   Here,  then. 
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is  a  construction  put  by  the  legislature  upon  the  language         i840. 
of  an  act  of  parliament  that  was  passed  at  the  same  time  as      ^T""^^"^ 

Barrbtt 

one  of  their  own  acts  (9  Greo.  4,  c.  Ix),  and  with  reference  v. 

to  a  matter  with  which  the  defendants  were  intimately  and 

connected,  and  in  which  they  were  deeply  interested,  which    r^,*"ay  cS! 
most  materially  aids  the  argument  of  the  plaintiff  in  this 
case.    The  same  language  in  the  two  acts  must  receive  the 
same  interpretation. 

The  preamble  of  the  first  Clarence  Railway  Act,  9  Greo.  4, 
c.  Ixi,  recited  that  the  making  the  proposed  railway  ^^  would 
open  a  shorter  communication  than  heretofore  between 
several  valuable  mines  of  coal  and  other  minerals  in  the 
adjacent  county  and  the  River  Tees,  at  a  more  convenient 
part  than  heretofore  for  the  shipment  of  the  aforesaid 
articles,  and  would  also  materially  assist  the  agricultural 
interest,  and  tend  to  the  improvement  of  the  estates  in 
the  vicinity  of  such  railways  or  tramroads,  and  would  be 
otherwise  of  great  public  utility.'*  A  glance  at  the  relative 
distances  and  the  rates  of  mileage  stated  in  the  special 
verdict,  will  shew  that  the  construction  contended  for  by 
the  defendants,  instead  of  benefiting  the  public  or  the 
owners  of  mines  in  the  neighbourhood,  will  impose  upon 
them  a  most  grievous  burthen.     It  appears  that  Norwood 
Colliery  (one  of  the  plaintiff's  collieries)  is  situated  at  a 
distance  of  nine  miles  from  Sim  Pasture,  along  the  Stock- 
ton and  Darlington  Railway ;  that  the  distance  from  Sim 
Pasture,  by  the  defendants'  railway,  to  Middlesborough 
(avoiding  Stockton)  is  twenty  miles  and  a  half;  and  that 
the  distance  from  Sim  Pasture,  by  the  Clarence  Railway, 
to  Port  Clarence,  is  sixteen  miles.    It  further  appears, 
that,  when  coals  are  carried  by  the  defendants'  railway  the 
whole  journey  from  Norwood  Colliery  to  Middlesborough 
for  shipment  to  London,  the  mileage  charged  by  the  de- 
fendants is  one  halfpenny  per  ton,  which  (the  entire  dis- 
tance being  twenty-nine  miles  and  a  half)  gives  a  gross 
charge  of  1*.  2Jrf.  per  ton :  whereas,  when  carried  by  their 

A  a2 
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1840.         raUway  only  as  far  as  Sim  Pasture,  and  thence  by  the 

^    ""     ^      Clarence  Railway  to  Port  Clarence,  the  mileage  charged 

0.  by  the  defendants  at  l^d.  per  ton,  for  the  nine  miles,  would 

The  ^tocktam 

AND  amount  to  Is.  S^d.,  and  that  charged  for  the  transit  by  the 

Railway^Co.  Clarence  Railway  at  three  farthings  per  ton,  for  the  sixteen 
miles,  would  amount  to  1^. — making  a  total  of  2s.  3|i/. 
per  ton. 
2.  As  to  the  in.  2.  Then,  Supposing  coals  shipped  for  London  under  the 
duel  ^  *°*  circumstances  stated  in  the  special  verdict,  may  be  con- 
sidered as  shipped  for  exportation  within  the  meaning  of 
the  1  &  2  Geo.  4,  c.  xliv,  s.  62,  the  next  question  is  whe- 
ther they  are  liable  to  the  charge  of  6  J.  per  ton  for  passing 
the  Brusselton  Inclined  Plane.  A  charge  upon  the  public 
is  only  to  be  imposed  by  plain  and  unambiguous  language ; 
it  is  not  to  be  left  to  inference  or  implication.  In  Stevens 
V.  Duckworth,  Hardres,  344,  it  is  said  by  Atkyns,  B.,  that 
'^  general  clauses  in  the  purview  of  an  act  may  restrain 
general  clauses  in  the  preamble,  but  not  special  and  parti- 
cular words  and  clauses :''  and  that  ''it  is  a  constant  rule, 
that,  upon  all  acts  of  parliament,  there  must  be  such  a 
construction  made  as  that  one  clause  may  not  destroy  and 
frustrate  another."  In  GUdart  v.  Gladstone,  11  East,  675, 
where  a  question  arose  upon  the  construction  of  the  Liver- 
pool Dock  Acts,  8  Anne,  c.  12,  and  2  Geo.  3,  c.  86,  Lord 
Ellenborough  says :  *'  If  the  words  would  fairly  admit  of 
different  meanings,  it  would  be  right  to  adopt  that  which 
would  be  most  favourable  to  the  interest  of  the  public,  and 
most  against  that  of  the  company ;  because  the  company 
in  bai^aining  with  the  public  ought  to  take  care  to  ex- 
press distinctly  what  payments  they  were  to  receive ;  and 
because  the  public  ought  not  to  be  charged  unless  it  be 
clear  that  it  was  so  intended.''  In  Scales  v.  Pickering, 
1  M.  &  P.  195,  4  Bing.  448,  Best,  C.  J.,  says :  "  K  the 
words  of  the  act  be  ambiguous  or  doubtful,  every  pre- 
sumption must  be  made  against  the  powers  of  the  com- 
pany, and  in  favour  of  individuals.'*     So,  in  Niblett  v. 
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Pottow,  4M.  &  Scott,  595,  1  New  Cases,  81,  Tindal,  C.  J.  1840. 

says :  '*  We  ought  not  to  hold  a  toll  to  be  imposed,  unless       barrett 
the  words  of  the  clause  be  clear  and  unambi^ous/'   Cases   „     ^  *• 

°  The  Stockton 

innumerable  are  to  be  found  in  the  books,  where  the  same  and 

J     x_«        •    1   -J  J  •  1     ^i_  1  TT  Daklinotom 

doctrine  is  laid  down  in  nearly  the  same  language.  Here,  railway  Co. 
the  order  in  which  the  several  clauses  of  s.  62  are  placed, 
and  the  language  in  which  they  are  framed,  would  seem 
conclusively  to  shew  that  the  legislature  did  not  intend 
that  coal  for  exportation  should  be  charged  with  the  in- 
clined plane  duty.  The  section  impowers  the  company  to 
demand  for  the  tonnage  of  all  goods,  wares,  and  mer- 
chandize, and  other  things  which  shall  be  carried  or  con- 
veyed upon  the  railway,  or  upon  any  part  thereof,  the 
rates,  tolls,  and  duties  thereinafter  mentioned,  that  is  to 
say — 

1.  ''For  all  limestone,  materials  for  the  repair  of  turn-  Mileage  duty, 
pike-roads,  or  highways,  and  all  dung,  compost,  and  all 

sorts  of  manure,  except  lime,  which  shall  be  carried  or 
conveyed  upon  the  said  railways  or  tramroads,  such  sum  as 
the  said  company  of  proprietors  shall  from  time  to  time 
direct  or  appoint,  not  exceeding  the  sum  of  4d,  per  ton  per 
mile  J' 

2.  ''  For  all  coal,  coke,  culm,  cinders,  stone,  marl,  sand, 
lime,  clay,  ironstone,  and  other  minerals,  building  stone, 
pitching  and  paving  stone,  bricks,  tiles,  slates,  and  all 
gross  and  unmanufactured  articles,  and  building  materials, 
such  sum  as  the  said  company  of  proprietors  shall  from 
time  to  time  direct  and  appoint,  not  exceeding  the  sum  of 
4d.  per  ^on  per  mile :'' 

3.  ''  For  all  lead  in  pigs  or  sheets,  bar  iron,  waggon  tire, 
timber,  staves,  and  deals,  and  all  other  goods,  commodi- 
ties, wares,  and  merchandizes,  such  sum  as  the  said 
company  of  proprietors  shall  from  time  to  time  direct 
and  appoint,  not  exceeding  the  sum  of  6d.  per  ton  per 

mUe : " 

4.  *'  For  all  the  articles,  matters,  and  things  for  which  a  inclined  plane 

duty. 
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xxxiii,  s.  21. 


tonnage  is  herembefare  directed  to  be  paid^  which  shall 
pass  the  inclined  planes  upon  the  said  railways  or  tram- 
roads^  such  sum  as  the  said  company  of  proprietors  shall 
appoint^  not  exceeding  the  sum  of  Is,  per  ton.'' 

And  then  comes  the  provision  as  to  coals  to  be  shipped 
for  the  purpose  of  exportation : — 

5.  '*  And  for  all  coal  which  shall  be  shipped  on  board  of 
any  vessel  or  vessels  in  the  port  of  Stockton-upon-Tees 
aforesaid^  for  the  purpose  of  exportation^  such  simi  as  the 
said  company  of  proprietors  shall  appoint^  not  exceeding 
the  sum  of  one  halfpenny  per  ton  per  mile.'' 

So  that^  by  the  very  words  of  this  act  of  parliament,  the 
inclined  plane  duty  is  only  payable  in  respect  of  the 
'^  articles,  matters,  and  things  for  which  a  tonnage  is 
thereinbefore  (that  is,  in  articles  1,  2,  and  3 — and  that 
word  cannot  be  rejected  for  the  purpose  of  imposing  by 
implication  a  greater  charge  upon  the  public)  directed  to 
be  paid."  The  effect  of  the  whole  clause  is,  that  coal  not 
intended  for  exportation  is  chargeable  with  a  mileage  not 
exceeding  4d.  per  ton  and  also  the  inclined  plane  duty,  and 
coal  shipped  for  exportation  only  with  a  mileage  of  one 
halfpenny  per  ton ;  for,  it  is  quite  dear,  that,  if  export 
coal  is  not  liable  to  the  mileage  imposed  by  the  second 
article  of  s.  62,  it  cannot  be  liable  to  the  inclined  plane 
duty  imposed  by  the  fourth.  For  any  embarrassment  that 
may  arise  from  the  arrangement  of  these  clauses,  the  com- 
pany alone  are  responsible:  it  was  their  duty  and  their 
interest  so  to  frame  their  acts  as  to  firee  them  firom  all 
ambiguity.  The  defendants  will  rely  on  the  4  Greo.  4, 
c.  xxxiii,  s.  21,  as  justifying  this  charge.  That  clause  pro- 
fesses to  recite,  but  does  so  with  anything  but  accuracy, 
the  62nd  section  of  the  former  act — "  And  whereas  by  the 
said  recited  act,  the  said  company  of  proprietors  were 
authorized  and  empowered  fi*om  time  to  time,  and  at  all 
times  thereafter,  to  ask,  demand,  sue  for,  recover,  and 
receive  for  the  tonnage  of  all  articles,  matters,  and  things 
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for  wliich  a  tonnage  duty  was  therein  directed  to  be  paid,         ig^o. 
which  should  pass  the  inclined  planes  upon  the  said  rail-      ^'""^'^^ 

*  r-  x-  Barrett 

ways  or  tramroads,  such  sum  as  the  said  company  of  pro-  v> 

The  Stockton 

prietors  should  appoint,  not  exceeding  the  sum  of  Is,  per  and 

ton :  and  whereas  at  the  time  of  the  passing  of  the  said  ra,lwa  y  Co! 
recited  act  it  was  understood  and  considered  that  one 
inclined  plane  only  would  be  necessary  upon  the  said  rail- 
ways or  tramroads  thereby  authorized  to  be  made ;  but, 
inasmuch  as  by  reason  of  the  deviations  and  alterations 
hereby  authorized  to  be  made,  and  by  which  it  appears  the 
length  of  the  said  railways  or  tramroads  will  be  shortened 
three  miles  or  thereabouts,  a  greater  number  of  inclined 
planes  will  be  requisite :  be  it  therefore  enacted  that  it 
shall  and  may  be  lawful  to  and  for  the  said  company  of 
proprietors  fi*om  time  to  time  and  at  all  times  hereafter  to 
ask,  demand,  take,  recover,  and  receive,  to  and  for  the  use 
and  benefit  of  the  said  company  of  proprietors,  for  all  arti- 
cles, matters,  and  things  which  shall  pass  one  or  more  of 
the  inclined  plane  or  inclined  planes  upon  the  said  rail- 
ways or  tramroads,  such  sum  as  the  said  company  of  pro- 
prietors shall  appoint,  not  exceeding  the  like  rate  or  sum 
of  Is,  per  ton  for  and  in  respect  of  each  of  the  said  inclined 
planes,  over  and  above  and  in  addition  to  the  rates,  tolls,  and 
duties  by  the  said  recited  act  and  this  act  in^osed  or  autho* 
rized  to  be  taken  and  received  for  goods,  wares,  merchandize, 
and  other  things  which  sMU  be  carried  or  conveyed  upon  the 
said  railways  or  tramroads,  or  any  part  thereof,'*  This 
clause,  however,  must  be  so  construed  as  not  to  charge  with 
inclined  plane  duty  things  that  under  the  recited  act  were 
not  chargeable  therewith.  The  two  provisions  must  be  so 
construed  as  that  both  may  if  possible  stand  together :  and 
this  they  will  do  if  the  last  provision  be  held  only  to  im- 
pose the  additional  inclined  plane  duties  on  those  who  were 
liable  to  pay  inclined  plane  duty  under  the  former  act. 

CMnnell,  Serjeant,  {Addison  and  Smythewere  with  him), 
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1840.        contra. — ^The  questions  raised  by  this  special  verdict 

g][^^^      first,  whether  the  plaintiff  ^s  coal,  which  was  carried  along 

^'  the  defendants'  railway  from  the  collieries  to  Sim  Pasture, 

The  Stockton 

AND  and  thence  by  the  Clarence  Railway  to  Port  Clarence,  and 

11a:lway  Co.   there  shipped  for  London,  is  liable  to  the  higher  duty 

of  1|J.  per  ton  per  mile,  as  claimed  by  the  defendants, 

or  only  to  the  lesser  duty  of  one  halfpenny  per  ton  per 

mile,  as  is  insisted  on  the  part  of  the  plaintiff — secondly, 

whether,  in  addition  to  the  mileage  duty,  it  is  liable  to 

the  charge  of  6d.  per  ton  for  passing  the  Brusselton 

IncHned  Plane. 

I.  Plaintiff's  I.  The  first  question  resolves  itself  into  two  points — 

TehS^er'"      first,  whether  the  duty  of  one  halfpenny  per  ton  per  mile, 

ton  cr  mUe.^"  ^^^^^  ^®  imposed  by  the  last  branch  of  the  62nd  section  of 

the  1  &  2  Geo.  4,  c.  xliv,  upon  ^'  all  coal  which  shall  be 
shipped  on  board  of  any  yessel  or  vessels  in  the  port  of 
Stockton-upon-Tees  aforesaid,  for  the  purpose  of  export- 
ation,'^ is  cumulative,  and  to  be  taken  in  addition  to  that 
before  imposed  by  the  second  branch  of  the  section  upon 
all  coal  carried  along  the  railway — secondly,  supposing  the 
court  to  be  of  opinion  that  the  export  duty  is  not  cumu- 
lative, whether  coal  shipped  at  the  places  mentioned  in  the 
special  verdict,  for  London  or  any  other  home  port,  can  be 
said  to  be  coal  shipped  "  in  the  port  of  Stockton-upon- 
Tees  for  the  purpose  of  exportation'*  within  the  meaning 
of  the  Stockton  and  Darlington  Railway  acts. 
1.  The  duty  of  1.  The  first  of  these  points  turns  entirely  upon  the  62nd 
per  ton  pc""^  scctiou  of  the  1  &  2  Greo.  4,  c.  xliv.  Had  it  not  been  for 
mile  cumuia.     ^jjg  introduction  of  the  fifth  branch  of  that  section,  no 

tive.  ' 

doubt  could  have  been  entertained  as  to  the  defendants' 
right  both  to  the  mileage  given  by  the  second  branch,  and 
the  inclined  plane  duty  given  by  the  fourth.  In  order  to 
cut  down  their  right  in  the  manner  contended  for  on  the 
plaintiff's  part,  the  fifth  branch  of  the  62nd  section  must 
be  construed  as  operating  by  way  of  proviso  or  exception. 
That,  however,  is  not  the  true  construction :  it  evidently 
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was  intended  as  a  charge  to  be  made  in  addition  to  those  1840. 
ahready  authorized  to  be  made ;  for,  it  is  not  likely  that  Barrett 
the  legislature  could  have  meant  to  give  the  company  a  ^^^  stocktoh 
discretionary  power  to  charge  to  the  extent  of  4!d.  per  ton  and 
per  mile  for  coal  to  be  consumed  on  the  spot,  and  to  limit  Railway  Co. 
them  to  so  disproportionate  a  sum  as  one  halfpenny  per 
ton  per  mile  for  export  coal.  [Tindal,  C.  J. — ^Where  a 
statute  imposing  a  charge  like  this  contemplates  that  such 
charge  shall  be  cumulative,  is  it  not  usually  so  expressed? 
In  the  stamp  acts,  for  instance?]  The  stamp  acts  im- 
pose a  tax  upon  the  public.  The  Stockton  and  Darlington 
Railway  acts  cannot  fairly  be  said  so  to  do.  It  is  true, 
the  company  have  applied  to  the  legislature  for  assistance, 
and  in  granting  it  the  legislature  has  provided  that  the 
railway  shall  be  open  to  the  public  upon  certain  terms : 
but  the  act  of  parliament,  which  secures  on  the  one  hand 
the  right  to  use  the  railway,  and  on  the  other  the  right  to 
demand  toll,  is  in  the  nature  of  a  contract,  and  is  to  be 
construed  as  any  other  contract.  It  may  be  different  with 
acts  of  parliament  passed  for  converting  public  highways 
into  turnpike  roads,  and  restraining  the  public  right  of 
user  except  upon  the  payment  of  certain  tolls:  so  with 
acts  of  parliament  for  maintaining  docks,  where  the  use  of 
such  docks  is  to  be  obligatory  upon  the  public  trading  by 
their  ships  from  within  certain  limits.  But  by  the  Stock- 
ton and  Darlington  Railway  acts  no  previously  existing 
right  is  interfered  with :  the  use  of  the  railway  for  the 
conveyance  of  goods  is  wholly  optional  with  the  public : 
there  is,  therefore,  no  ground  for  any  strictness  of  con- 
struction as  against  the  company.  The  fourth  branch  of 
s.  62,  which  gives  the  defendants  the  right  to  make  a  cer- 
tain charge  for  passing  the  inclined  planes,  would  be  per- 
fectly insensible  unless  it  were  construed  to  be  cumulative: 
and  yet  there  is  nothing  in  the  language  therein  employed 
that  expressly  renders  it  so.  And  the  fifth  branch  contains 
nothing  that  should  prevent  its  receiving  in  this  respect 
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the  same  construction  as  the  fourth.  It  is  also  material 
to  observe^  that^  until  the  construction  of  the  defendants' 
railway,  coals  were  not  shipped  for  sale  in  the  port  of  Stock- 
ton-upon-Tees^  and  there  was  no  railway  along  which 
they  could  be  conveyed  for  exportation  there. 

2.  A  shipment  to  London  is  not  a  shipment  for  the  pur- 
pose of  exportation.   In  Bennett  v.  Daniel,  10  B.  &  C.  500^ 
Parke^  J.^  says :  '^  It  is  a  safe  rule  of  construction  to  take 
words  in  their  plain  and  ordinary  sense,  unless  a  different 
intention  can  clearly  be  collected  from  the  other  parts  of 
an  act  of  parliament.^'     Similar  language  was  used  by  the 
same  learned  judge  in  reference  to  a  question  that  arose 
upon  one  of  the  acts  now  under  consideration — 4  Greo.  4, 
c.  xxxiii,  s.  8— in  The  King  v.  Pease,  1  N.  &  M.  690:— 
"  We  are/'  says  his  lordship,  ''  to  construe  provisions  in 
acts  of  parliament  according  to  the  ordinary  sense  of  the 
words,  unless  such  construction  would  lead  to  some  un- 
reasonable result,  or  be  inconsistent  with  or  contrary  to 
the  declared  or  implied  intention  of  the  framers  of  the 
laW;  in  which  case  the  grammatical  sense  of  the  words  may 
be  extended  or  modified.''    The  word  '*  exportation"  in 
its  ordinary  sense  means  sending  to  a  foreign  port :  and  if 
the  word  here  is  not  to  be  received  in  its  ordinary  sense,  why 
was  it  inserted?     The  meaning  contended  for  on  the  part 
of  the  plaintiff  would  have  been  better  conveyed  without 
it :  the  words  "  for  the  purpose  of  exportation  "  are  per- 
fectly useless.    Many  statutes  have  been  referred  to  for 
the  purpose  of  shewing  that  the  words  "  import "  and 
"  export "  may  be  satisfied  by  a  bringing  into  or  a  canying 
out  of  one  port  in  this  country  firom  or  to  another  port 
in  this  country.    But  that  must  in  all  cases  depend  upon 
the  subject-matter  and  the  context :  here  there  is  nothing 
to  render  it  necessary  to  read  the  word  "  exportation"  in 
any  other  than  the  ordinary  sense. 

But;  even  if  the  court  should  be  of  opinion  that  the 
word  ''  exportation  "  is  not  to  be  confined  to  a  shipment  to 
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a  foreign  port^  but  may  be  satisfied  by  a  shipment  to  Lon-         1840. 
don  or  any  other  home  port,  still  the  shipment  must  be  in       Barrett 
the  port  of  Stoekton-upon-Tees,  in  the  sense  in  which  the  ^     ^  «*• 

^  ,  ,  ,  ,  Thr  Stockton 

word  '^porf  is  used  in  the  act  of  parliament  in  question;  and 

^)ARIjINOTON 

and  it  is  contended  that  a  shipment  at  Port  Clarence,  or  Railway  Co. 
at  Middlesborough,  cannot  properly  be  said  to  be  a  ship- 
ment '^  in  the  port  of  Stockton-upon-Tees/'  within  the 
meaning  of  the  fifth  branch  of  the  62nd  section.  For  some 
purposes,  no  doubt,  as  appears  by  the  special  verdict.  Mid- 
dlesborough  and  Port  Clarence,  and  abo  Hartlepool  and 
Seaham,  are  within  the  port  of  Stockton-upon-Tees :  but 
the  word  "  port^*  may  either  be  applied  to  a  particular  town 
or  place,  or  it  may  embrace  a  district  containing  many 
towns  or  places ;  and  in  the  62nd  section  of  the  1  &  2  G^. 
4,  c.  xUy,  it  is  obviously  used  in  the  more  confined  sense, 
and  not  in  one  which,  having  regard  to  the  localities  and 
distances  mentioned  in  the  special  verdict  and  exhibited  in 
the  plan,  will  include  either  Port  Clarence  or  Middles- 
borough.  The  port  of  Eingston-upon-Hull  is  mentioned 
in  acts  of  parliament,  charters,  and  other  documents,  in 
two  senses — ^first,  according  to  the  popular  understanding, 
as  denoting  a  particular  place — ^secondly,  in  a  larger  accep- 
tation, as  comprising  under  one  name  a  district  of  many 
places  classed  together  for  the  purposes  of  the  revenue, 
and  of  which  Kingston-upon-Hull  is  the  chief:  the  sta- 
tute 14  Greo.  3,  c.  56,  s.  42,  which  gives  the  Hull  Dock 
Company  a  tonnage  on  ships  coming  into  or  going  out 
of  the  harbour  of  Kingston-upon-Hull,  and  the  company^s 
basin  or  docks  within  the  port  of  Kingston-upon-Hull,  or 
unlading  or  lading  any  of  their  cargo  within  tJie  said  port ,  has 
been  construed  as  using  the  term  ''port''  in  the  popular 
sense,  and  not  as  extending  to  places  which  in  point  of  local 
description  are  without  the  port  of  Hull,  as,  Goole,  on  the 
river  Ouse — The  Hull  Dock  Company  v.  Browne,  2  B.  &  Ad. 
43.  LordTenterden,  in  delivering  the  judgment  of  the  court, 
there  says :  ''  It  appears  impossible  to  say  that  the  second 
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1840.        member  of  the  sentence  of  general  enactment  as  to  vessels 
Bak&stt     unlading  or  lading  within  the  said  port,  can  be  understood 

Th«  Stockton  ^^  ^^  different  or  more  enlarged  sense  than  the  prior  mem- 
AND         ber  of  the  same  sentence,  to  which  it  so  manifestly  refers, 

Railway  Ca  &ud  which  mentions  vessels  coming  into  or  going  out  of  the 
said  harbour,  basin,  or  docks  within  the  port  of  Kingston- 
upon  Hull ;  and  the  articles  specifying  the  particular  rates 
must  be  understood  in  the  same  manner.    And,  if  we 
refer  to  the  title  and  all  the  precedent  parts  of  the  act  for 
the  interpretation  of  this  42nd  section,  as  the  word  of 
reference  tJie  said  requires  us  to  do,  we  shall  certainly  find 
nothing  to  give  a  more  extensive  sense  to  the  name  or 
phrase  ^the  port  of  Kingston-upon-Hull,'  than  its  local 
and   popular  sense,  and  much  wherein  it  is  limited  to 
that  sense/'     So,  in  the  present  case,  the  fifth  branch  of 
the  62nd  section  using  the  words  ^'  the  port  of  Stockton- 
upon-Tees  aforesaid,'^  requires  the  court  to  refer  to  some 
precedent  part  or  parts  of  the  act  for  the  interpretation 
of  the  clause  in  question:   but,  on  so  referring,  it  will 
be  found  that  the  only  previous   mention  made  in  the 
act  of  "the  port  of  Stockton-upon-Tees,'*  is  in  the  1st 
section,  the  preamble  of  which  recites  that  the  formation 
of  the  projected  railway  and  branches  '^  will  be  of  great 
public  utility,  by   facilitating   the   conveyance   of  coal, 
iron,  lime,  com,  and  other  commodities,  firom  the  interior 
of  the  county  of  Durham  to   the  town  of  Darlington 
and  the   town  and  port  of  Stockton,  and  towards  and 
into  the  North  Riding  of  the  county  of  York,  and  also 
the   conveyance  of  merchandize  and  other  commodities 
firom    the  said  town  and  port  of  Stockton  to  the  said 
town  of  Darlington,   and  into  the  interior  of  the  said 
county  of  Durham,  and  will  materially  assist  the  agri- 
cultural interest,  as  well  as  the  general  traffic  of  that 
part  of  the  country,  and  tend  to  the  improvement  of  the 
estates   in  the   vicinity   of  the   said  railways   or  tram- 
roads/'  From  this  use  more  than  once  of  the  words  "  town 
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and  port  of  Stockton-upon-Tees/'  in  the  preamble,  and         1840. 
the  necessary  reference  made  to  the  preamble  by  the  word       Barrett 
'^  aforesaid  "  in  the  62nd  section,  and  the  facts  that,  till  the  ^     « *'• 

'  '  The  Stockton 

construction  of  the  defendants'  railway,  coals  were  not  and 

shipped  for  sale  in  the  port  of  Stockton-npon-Tees,  and  Ra^ilway  Co. 
that  there  was  no  railway  along  which  they  could  be  car- 
ried for  exportation,  it  must  be  inferred  that  the  words 
''  port  of  Stockton-upon-Tees  aforesaid "  are  used  in  the 
62nd  section  with  reference  to  the  popular  understanding 
of  the  word  ''  port,''  and  to  denote  a  particular  place,  viz. 
Stockton,  and  not  with  a  view  to  include  the  place  now 
known  as  Port  Clarence,  or  Middlesborough,  or  any  other 
place  to  which  for  revenue  purposes  the  '^  port  of  Stockton- 
upon-Tees  ''  may  extend.  The  word  ''  aforesaid ''  cannot 
be  rejected,  since  a  meaning  can  properly  be  given  to  it : 
and  "  a  statute  ought,  upon  the  whole,  to  be  so  construed, 
that,  if  it  can  be  prevented,  no  clause,  sentence,  or  word 
shall  be  superfluous,  void,  or  insignificant :''  Bac.  Abr.  Sta- 
tute (I).  2.  ^'  The  rehearsal  or  preamble  of  the  statute  is  a 
good  means  to  find  out  the  meaning  of  the  statute,  and  as 
it  were  a  key  to  open  the  understanding  thereof:'*  Co. 
Litt.  79.  a.  Mr.  Hargreave's  note  upon  this  passage  is  as 
follows : — '^  Lord  Coke's  manner  of  expressing  himself  on 
the  operation  of  the  preamble  in  the  construction  of  sta- 
tutes is  very  observable.  Instead  of  saying  generally,  that 
the  preamble  should  control  the  enacting  clauses,  or  of 
limiting  precisely  how  far  it  shall  have  that  effect,  which 
would  have  been  attempting  to  make  a  line  where  one 
cannot  be  drawn,  he  cautiously  says  that  it  is  a  good  mean 
to  find  out  the  intention."  In  Crespiffny  v.  TFiitenoon, 
4i  T.  R.  790,  Buller,  J.,  says  :  "  1  agree  that  the  preamble 
cannot  control  the  enacting  part  of  a  statute  which  is 
expressed  in  clear  and  unambiguous  terms.  But,  if  any 
doubt  arise  on  the  words  of  the  enacting  part,  the  pream- 
ble mjiy  be  resorted  to  to  explain  it."  And  Grose,  J.,  adds : 
''  Though  the  preamble  cannot  control  the  enacting  clause. 
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1840.        we  may  compare  it  with  the  rest  of  the  act  in  order  to 

Barrett      collect  the  intention  of  the  legislature/'     So,  in  Mason  v. 

».  Armitage,   13  Ves.  25,   the  Lord  Chancellor  (Erskine). 

The  Stockton  \  n 

AND  speaking  of  the  case  of  Simon  v.  Metivier,  1  W.  Blac.  599, 
RArLWA^Co.  8  Burr.  1921,  says :''  It  is  said  in  the  report,  that  the 
preamble  shews  the  intention :  but  the  law  is,  that,  if  the 
enacting  part  will  bear  only  one  interpretation,  the  pre- 
amble shall  not  confine  it.  If  that  is  doubtful,  then  the 
preamble  may  be  applied  to  throw  light  upon  it.''  And 
in  HaUon  v.  Cave^  1  B.  &  Ad.  538,  Lord  Ten£erdensa]rs  : 
"  It  is  very  true,  as  was  argued  for  the  plaintifi^,  that  the 
enacting  words  of  an  act  of  parliament  are  not  always  to 
be  limited  by  the  words  of  the  preamble,  but  must  in 
many  instances  go  beyond  it.  Yet,  on  a  sound  constmc- 
tion  of  every  act  of  parliament,  I  take  it  the  words  in  the 
enacting  part  must  be  confined  to  that  which  is  the  plain 
object  and  general  intention  of  the  legislature  in  passing 
the  act,  and  that  the  preamble  affords  a  good  clue  to  dis- 
cover what  that  object  was." 
II.  Inclined  H*  Then,  with  regard  to  the  inclined  plane  duty,  it  is 

plane  duly.        ^^  ^^^  ^^  insertion  of  the  word  "  hereinbefore  "  in  the 

fourth  branch  of  the  1  &  2  G^.  4,  c.  xliv,  s.  62,  limits  the 
right  of  the  company  to  charge  inclined  plane  duty  to 
the  articles  enumerated  in  the  three  foregoing  branches. 
That  clearly  could  not  have  been  the  intention  of  the 
legislature.  There  can  be  no  reason  why  export  coal 
should,  though  free  fit>m  the  mileage  imposed  by  the 
second  branch,  be  free  from  the  inclined  plane  duty, 
which  is  a  duty  of  a  totally  different  nature — a  tonnage 
duty,  without  reference  to  mileage.  The  language  of  the 
2l8t  section  of  the  4  Geo.  4,  c.  xxxiii,  at  all  events, 
is  sufficiently  explicit,  and  warrants  the  charge  of  inclined 
plane  duty  as  now  contended  for.  It  enacts  "  that  it  shall 
and  may  be  lawful  to  and  for  the  said  company  of  proprie^ 
tors  from  time  to  time  and  at  all  times  hereafter  to  ask, 
demand,  take,  recover,  and  receive,  to  and  for  the  use  and 
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benefit  of  the  said  company  of  proprietors,  for  all  articles^ 
matters^  and  things  which  shall  pass  one  or  more  of  the 
inclined  plane  or  inclined  planes  npon  the  said  railways  or  ^• 

XT  1-  J  rpgjg  Stockton 

tramroads^  such  sum  as  the  said  company  of  proprietors  and 

shall  appoint^  not  exceeding  the  rate  or  sum  of  Is.  per  ton^  Railway  Cu! 
for  and  in  respect  of  each  of  the  said  inclined  planes^  oyer 
and  above  and  in  addition  to  the  rates^  tolls^  and  duties  by 
the  recited  act  [1  &  2  Greo.  4,  c.  xlivj  and  this  act  imposed 
or  authorized  to  be  taken  and  receiyed  for  goods^  wares^ 
merchandize^  and  other  things  which  shall  be  carried  or 
conveyed  upon  the  said  railways  or  tramroads^  or  any  part 
thereof." 


The  SolicUor-General,  in  reply. — The  circumstance  of  Reply. 
there  having  been  no  export  trade  from  Stockton  prior  to 
the  passing  of  the  first  of  the  Stockton  and  Darlington 
Railway  acts  affords  a  key  to  the  construction  of  the  62nd 
section.  The  bill  was  in  all  probability  framed  without 
reference  to  exports^  and  the  fifth  branch  added  whilst  the 
matter  was  under  discussion  in  parliament.  It  is  said  that 
the  rules  of  construction  that  are  usually  appUed  to  acts 
regulating  private  adventures^  do  not  apply  to  railway 
acts,  because  the  use  of  the  railway  is  voluntary  and  not 
compulsory  on  the  public.  The  same  remark  would 
equally  apply  to  canal  acts  :  its  fallacy^  therefore^  need  not 
be  pointed  out.  In  JTie  King  v.  The  Hungerford  Market 
Company,  In  re  Gosling,  1  N.  &  M.  548^  where  a  question 
arose  as  to  the  construction  to  be  put  upon  the  19th  sec- 
tion of  the  11  Geo.  4,  c.  70,  by  which  act  the  company 
were  incorporated,  Parke,  J.^  said :  ''If  the  19th  section  is 
obscure,  it  is  the  fault  of  the  company  that  it  is  so.  Ac- 
cording to  the  usual  rule^  the  section  ought  to  be  construed 
against  the  interest  of  the  company^^  (8).  The  answer 
to  the  argument  as  to  the  hal^enny  toll  given  by  the  fifth 

(8)  And  see  Webb  v.  The  Man-     pany,    1    Railway   Cases,   576,  4 
chaster   and  Leeds  Railway  Com-     Myl.  &  C.  116. 
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1840.        branch  of  the  62nd  section  of  the  1  &  2  Geo.  4,  c.  xliv^ 

Barrett      ^^^^g  cumulative,  is  afforded  by  the  clause  in  the  9  Geo. 

».  4,  c.  Ix,  which  enables  the  company  to  take  tolls  for  the 

Thb  Stockton  ,  , 

AND         conveyance  of  goods  on  the  new  branch  authorized  by  that 
Railway  Co.   ^^  ^^  ^^  made :  it  enables  the  company  to  demand  for 
''  coal^  &c.,  which  shall  be  carried  or  conveyed  upon  the 
said  new  branch  railway  thereby  authorized  to  be  made,  or 
any  part  thereof,  and  which  shall  be  shipped  on  board  of 
any  vessel  or  vessels  in  the  river  Tees  for  the  purpose  ofex^ 
partation,  such  sum  as  the  said  company  shaU  appoiut,  not 
exceeding  1^.  per  ton  per  mile  :'*  and  for  ^'  all  coal,  &c. 
(which  shall  not  be  shipped  on  board  any  vessel  or  vessels 
in  the  river  Tees  for  the  purpose  of  exportation),  which  shall 
be  carried  or  conveyed  upon  the  said  new  branch  railway, 
or  any  part  thereof,  such  sum  as  the  said  company  shall 
firom  time  to  time  direct  and  appoint,  not  exceeding  the 
sum  of  4d.  per  ton  per  mile.''     It  ia  impossible  to  conceive 
a  more  clear  exposition  of  the  intention  of  the  former  act. 
[Tindal,  C.  J. — In  the  9  (}eo.  4,  c.  Ix.  the  export  toll  is 
introduced  by  way  of  exception.]     The  fifth  branch  of  the 
62nd  section  of  the  1  &  2  Geo.  4,  c.  xliv,  was  evidently  in- 
tended to  operate  by  way  of  proviso  or  exception  to  the 
second  branch. 

2.  "  Exportation,''  it  is  said,  is  to  be  construed  in  these  acts 
according  to  its  ordinary  sense.  Where  are  we  to  look  for 
this  ordinary  sense  ?  If  in  acts  of  parliament,  it  has  already 
been  shewn,  that,  wherever  the  legislature  has  intended  to 
use  the  word  in  relation  to  the  conveyance  of  goods  firom  a 
domestic  to  a  foreign  port  only,  the  expression  in  ordinary 
use  is,  ''to  any  foreign  port"  or  ''beyond  seas"  (9). 
Was  it  at  all  likely  that  the  legislature  intended  that  the 
lesser  duty  should  be  confined  to  coals  sent  abroad  ?  Is 
not  the  strong  probability  this,  that  it  was  considered  that 
the  smaller  toll  of  one  halfpenny  per  ton  per  mile  would 
be  an  ample  remuneration  to  the  company  by  reason  of 

(9)  See  Battersby  v.  Kirk,  3  Scott,  11,  2  New  Cases,  584, 
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the  large  quantity  that  would  traverse  their  railway  for        1840; 
consumption  in  London^  and  that  coals  sent  thither,  being      b^rrbtt 
already  burthened  with  duties  sufficiently  onerous,  would  «.  ^  ^^^^^^ 
not  well  bear  a  higher  charge  ?  awd 

3.  As  to  the  inclined  plane  duty — The  word  ''herein-  railway  Co. 
before  '^  could  only  have  been  introduced  into  the  fourth 
branch  of  s.  62  for  the  express  purpose  of  excluding  from 
inclined  plane  duty  coals  to  be  shipped  for  exportation, 
which  were  meant  to  be  the  subject  of  a  future  charge. 
If  the  intention  of  the  legislature  were  otherwise,  it  is  not 
so  expressed  that  the  court  can  upon  any  principal  of  legal 
construction  give  effect  to  it. 

Then,  it  is  said  that  an  exportation  firom  Port  Clarence, 
or  firom  Middlesborough,  is  not  an  exportation  firom  "  the 
port  of  Stockton-upon-Tees  "  within  the  meaning  of  the 
act  of  parliament.  There  is  nothing  in  the  special  verdict 
to  warrant  the  court  in  putting  such  a  limit  to  the  port  of 
Stockton-upon-Tees :  it  would  altogether  defeat  the  Cla- 
rence Railway  acts ;  and  it  would  be  at  variance  with  the 
construction  already  put  upon  their  own  acts  by  the  defen- 
dants themselves,  who  have  ever  since  the  erection  of 
Middlesborough  into  a  place  for  the  shipment  of  coals, 
treated  it  as  being  within  the  port  of  Stockton-upon-Tees. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
court : — Upon  this  special  verdict  two  questions  are  raised 
between  the  parties — ^first,  whether  the  plaintiiBPs  coal, 
which  was  carried  along  the  company's  railway  as  far  as 
Sim  Pasture,  and  firom  thence  along  the  Clarence  Railway 
as  far  as  Port  Clarence,  and  there  shipped  for  London,  is 
liable  to  the  higher  duty  of  l^d.  per  ton  per  mile,  as 
claimed  by  the  defendants,  or  to  the  lower  duty  of  only  one 
halfpenny  per  ton  per  mile — secondly,  admitting  the  ship- 
ment of  the  coal  to  have  been  for  the  purpose  of  exporta- 

VOL.  II.  B  B 
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1840.        tion  within  the  meaning  of  the  statute^  whether  the  plain- 
tifiPs  coal  is  liable  to  pay  the  duty  of  6d.  per  ton  for  passing 


9'  the  Brosselton  Inclined  Plane,  in  addition  to  the  railway 

Ths  Stockton 

AND  dnty. 
lUn^AT^  Upon  the  first  question  two  points  have  been  made  in 
argument  on  the  part  of  the  company — ^first^  that  the 
lower  toll^  which  is  imposed  by  the  last  brandi  of  the  62nd 
section  on  ''  coal  shipped  on  board  of  any  vessel  in  the 
port  of  Stockton-upon-Tees  for  the  purpose  of  exporta- 
tion/' is  a  cumulative  and  additional  toll  over  and  above 
the  larger  toll  imposed  by  the  second  branch  of  that  section 
upon  "  all  coal"  carried  along  the  railway — secondly,  that^ 
if  such  smaller  toll  is  not  cumulative^  yet  that  at  all  events 
a  shipping  for  London  is  not  a  shipping  for  the  purpose  of 
exportation  within  the  meaning  of  the  act,  so  as  to  bring 
the  coal  in  question  within  the  lesser  rate  of  tonnage. 
1.  Coid  iluppcd  1.  Upon  the  first  point  so  made  by  the  defendants,  we 
^M^^T^  think  the  proper  construction  of  the  62nd  section  is,  that 
^"^  the  latter  branch  of  that  section  excepts  the  coal  therein 
described  out  of  the  operation  of  the  general  words  of  the 
former  branch,  and  imposes  a  lower  duty  thereon  in  lieu 
and  stead  of  the  higher  duty.  By  the  former  branch, 
"  all  coal,''  generally,  which  is  carried  on  the  railway, 
is  made  liable  to  the  higher  duty  per  ton  per  mile :  by 
the  latter,  all  coal  that  shall  be  shipped  for  the  purpose  of 
exportation  is  made  liable  to  a  payment  "  not  exceediog 
one  halfpenny  per  ton  per  nule."  And  it  appears  scarce- 
ly conceivable  that  the  legislature  should  not  have  declared 
explicitly  that  this  latter  payment  should  be  taken  ''  over 
and  above  the  former,"  if  such  had  been  its  intention ; 
or  that  it  should  have  been  provided  by  an  express 
enactment  that  the  coal  shipped  for  the  purpose  q£  ex- 
portation should  be  liable  to  a  payment  ''not  exceeding 
one  halfpenny  per  ton  per  mile,"  if  at  that  very  time  it 
still  continued  liable  to  pay  a  higher  rate  ^  duty  under  a 
foormer  provision  <^  the  act. 


only. 
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The  second  and  more  important  point  raised  on  the         1840. 
part  of  the  defendants  depends  entirely  on  the  proper      b][^J[][^ 
interpretation  of  the  terms  "  shipping  for  the  purpose  of  »• 

.        -  Thb  Stocktom 

exportation;'^  that  is^  whether  those  words  are  satisfied  and 

by  a  shipment  for  the  carrying  out  of  the  port  to  any  r^ilwat^Co. 

other  port  or  place  in  England^  or  whether  they  must  be  g  shipping  for 

construed  to  mean  and  be  confined  to  a  shipment  to  be  London  an  ex- 

.    -    ^  _  «  «       ,  r«  portation  within 

earned  from  the  port  of  Stockton-upon-Tees  to  porta  or  the  meaning  of 
places  in  foreign  countries.  *  *^^ 

That  the  legislature  has  upon  various  occasions  used  the 
word  '' exportation^'  in  a  sense  less  extensive  than  the 
exporting  of  commodities  to  foreign  ports  or  places^  and 
in  the  more  restrained  sense  of  carrying  commodities  from 
one  port  to  another  within  the  kingdom^  is  abundantly 
evident  from  the  statutes  referred  to  in  the  course  of  the 
argument.  And  that  the  word  ''  exportation/'  when  used 
in  this  very  statute^  was  intended  by  the  legislature  to 
comprise  within  it  this  more  restricted  sense^  appears 
by  no  means  improbable^  when  the  28th  section  of  the 
9  Geo.  4,  c.  Ix.^  which  was  passed  for  making  an  additional 
branch  to  the  Stockton  and  Darlington  Railway^  is  care- 
fully compared  with  the  60th  section  of  the  9  Geo.  4, 
c.  Ixi^  which  was  passed  for  the  original  formation  of  the 
Clarence  Railway  Company^  explained  as  it  is  by  the  37th 
section  of  the  10  Geo.  4^  c.  cvi.^  passed  for  the  amendment 
of  the  last-mentioned  act.  The  two  acts  passed  in  the 
9th  year  of  George  the  Fourth,  viz.,  chapters  Ix.  and  Ixi., 
received  the  Royal  assent  on  the  same  day ;  the  subject- 
matter  of  both  is  closely  connected  together,  for,  the  Cla- 
rence Railway  communicates  with  and  enters  into  the 
Stockton  and  Darlington  Railway  at  Sim  Pasture  farm ; 
and  the  sections  therein  above  referred  to  are  those  which 
impose  the  duties  for  carrying  goods  along  each  respective 
railway.  The  duty  imposed  by  the  Stockton  and  Darling- 
ton Railway  act,  s.  28,  is  in  these  terms : — '^  On  all  coal, 
&c.,  carried  upon  the  new  branch  railway,  and  which  shall 

B  b2 


870  IN  THB  COMMON  PLXAS^ 

1840.         ^  shipped  on  board  of  any  vessel  in  the  River  Tees  for  the 
^    ^     "      purpose  of  exportation/'  a  lower  duty,  and  "  for  all  coal 
V.  which  shall  not  be  shipped  for  exportation^'  a  higher  duty. 

AND  The  Clarence  Railway  act  imposes  also  a  lower  duty  '^  on 

Rail^^Co  ^  ^^^  carried  on  the  said  rulway  for  exportation/'  and 
a  higher  duty  on  "  all  coal  carried  upon  the  said  rulway 
for  home  consumption."  Now,  it  is  obvious  that  the 
terms  ''  coal  shipped  for  exportation/'  in  the  first  act,  and 
"  coal  for  exportation,"  in  the  second,  must  mean  one  and 
the  same  thing :  and,  when  we  find  in  the  10  Geo.  4, 
c.  cvi.,  which  is  an  act  for  enabling  the  Clarence  Railway 
Company  to  vary  their  Hue,  and  for  altering,  amending,  and 
enlarging  their  powers,  that  the  legislature,  in  the  37th 
section,  has  enacted  that  "  all  coal  which  shall  be  shipped 
on  board  any  vessel  in  the  Biver  Tees,  and  entered  at  the 
Custom  House  of  the  port  of  Stockton-upon-Tees,  shall 
be  deemed  and  taken  to  be  for  exportation  under  the  said 
recited  act  and  this  act,"  it  appears  a  reasonable  inference 
that  the  legislature  intended  the  same  thing  by  the  words 
''  shipped  on  board  vessels  for  the  purpose  of  exportation" 
in  the  second  Stockton  and  Darlington  Railway  act. 

But  it  appears  to  us  to  be  sufficient  for  the  determin- 
ation of  the  present  point,  if  the  word  is  only  ambiguous 
in  its  meaning;  for,  in  that  case,  the  general  principle  laid 
down  by  Lord  Ellenborough  in  his  judgment  in  Gildart 
T.  Gladstone,  1  East,  685,  (an  action  for  Liverpool  dock 
dues),  will  govern  this  case.  Lord  Ellenborough  there  says : 
''  If  the  words  would  fairly  admit  of  different  meanings,  it 
would  be  right  to  adopt  that  which  is  more  favorable  to 
the  interest  of  the  public  and  against  that  of  the  company, 
because  the  company,  in  bai^aining  with  the  public,  ought 
to  take  care  to  express  distinctly  what  payments  they  are 
to  receive,  and  because  the  public  ought  not  to  be  charged 
unless  it  be  clear  that  it  was  so  intended."  Again,  in  the 
case  of  The  Dock  ConqMmy  at  Kingston-vpon^HvUv.  Browne, 
2  B.  &  Ad.  58,  Lord  Tenterden  says :  "  These  taxes  are  a 
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rate  upon  the  subject^  and  it  is  a  sound  general  rule  that  a         1340. 
tax  shall  not  be  considered  to  be  imposed  (or,  at  leasts  not      ^    "^^^ 
for  the  benefit  of  a  subject)  without  a  plain  declaration  of  v. 

the  intent  of  the  legislature  to  impose  it/'     See  also  the  ^md 

opinion  of  Bayley,  J.,  in  The  Company  of  Proprietors  of  the   ^''^^^^^ 
Leeds  and  Liverpool  Canal  v.  Hustler,  1  B.  &  C.  424^  2  D. 
&  R.  556 ;  and  the  opinion  of  Holroyd,  J.,  in  Britain  T« 
The  Cromford  Canal   Company,  8  B.  &  Aid.  140,  to  the 
same  effect. 

We  therefore  think  the  just  construction  of  the  62nd 
section  is,  that  the  coal  in  question  must  be  considered  as 
coal  shipped  for  exportation,  and  consequently  liable  to 
the  lower  duty  only. 

The  second  question  raised  upon  this  record  is,  whether  s.  As  to  the 
the  coal  so  carried  on  the  railway  for  exportation  is  liable  ^uw?*  ^  *"^ 
to  the  payment  of  the  toll  for  passing  the  inclined  plane ; 
which  question  also  depends  on  the  proper  interpretation 
of  the  same  62nd  section.  And  we  think  the  intention  of 
the  legislature  is  sufficiently  dear,  that  the  coal  in  question 
is  liable  to  that  payment. 

The  duty  payable  for  the  carriage  of  coal  on  the  railway, 
whether  for  the  purpose  of  exportation  or  not,  although  it 
varies  in  amount,  is  a  duty  of  so  much  ''  per  ton  per  mile.'' 
The  duty  payable  in  respect  of  passing  the  indined  plane 
is  a  duty  of  so  much  "per  ton,''  without  reference  to 
distanoe.  It  is  a  duty,  therefore,  of  a  perfectly  different 
character  to  the  former,  to  be  superadded  to  the  distance 
duty  if  the  coal  passes  over  the  inclined  planes.  And, 
when  the  statute  enacts  that  "  aU  the  artides,  matters, 
and  things  for  which  a  tonnage  is  herdnb^fore  directed  to 
be  paid"  shall  be  liable  to  the  duty  for  passing  the  in- 
clined planes,  we  think  all  coals  are  included ;  for,  that  is 
the  language  of  the  next  preceding  paragraph,  and  is 
large  enough  to  include  coal  intended  for  exportation, 
which  is  afterwards  made  liable  to  the  lower  duty :  and, 
indeed,  the  proper  mode  of  reading  the  section,  is,  to 
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1840.       inocnrporate  the  last  paragraph  as  an   exception  to  be 

Barrstt      *^^®d  to  the  former  more  general  one,  which  allows  id. 

9-  per  ton  per  mile  to  be  taken:  as  if  that  paragraph  had 

TbbStocktom  ^  ^  ,1 

AMD         been  followed  by  such  words   as  these — '^  except  coals 
Railway  Co.  shipped  for  exportation,  for  which  the  company  may  take 
snch  snm  as  they  shall  appoint,  not  exceeding  one  half- 
penny per  ton  per  nule/' 

We  therefore  think  the  amount  of  the  duty  to  be  taken 
shonld  be  calculated  upon  the  principles  above  laid  down, 
and  that  the  verdict  should  be  entered  for  the  difference 
between  that  sum  and  the  sum  demanded  by  the  defendants, 
and  received  by  them  under  protest  from  the  plaintiff. 

Judgment  accordingly. 


SaUardajf,  Ofpley  V.  Clat  and  Another. 

Dee.  5tk.        ^ 

To  asrampiit     aSSUMPSEP  for  work  done  and  attendance  given  by  one 
and  attendance  Ruth,  then  and  still  being  the  wife  of  the  plaintiff,  for  the 
wirrofUif*      defendants,  at  their  request, 
plaintiff  for  the      Plea — ^that,  from  time  to  time  after  the  making  of  the 

defendants,  the 

Utter  pleaded  Said  promise  &c.,  and  before  the  commencement  of  the 
iK^^thont  ^  ^^  ^^^7  ^^®  defendants  paid  to  the  said  Buth,  the  wife  of 
•hcTa?^*  the  plaintiff,  who  then  accepted  from  the  defendants, 
thority  to  re-      divers  sums  of  money  amounting  in  the  whole  to  a  large 

ceive  it  i^^ 

Held,  bad,  on  sum,  to  wit,  to  the  amouut  of  the  damages  in  the  declara- 
tp^iai  demur-    ^^^  mentioned,  in  full  satisfsu^tion  and  discharge  of  the 

cause  of  action  in  that  count  mentioned,  with  all  damages 
sustained  by  reason  thereof — ^verification. 

Special  demurrer,  assigning  for  causes — ^that  it  was  not 
averred  nor  did  it  appear  in  or  by  the  plea  that  the  said 
Buth  the  wife  of  the  plaintiff  had  at  any  time  any  autho- 
rity or  consent  fit>m  the  plaintiff  to  accept  from  the 
defendants  any  sum  or  sums  of  money  in  fall  satisfaction 
or  discharge  of  the  causes  of  action  in  the  count  men- 
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tioned^  or  of  the  damages  sustained  by  reason  thereof;  ^  1640. 
whereas  it  was  no  answer  to  the  count  to  say  that  the  said 
Ruth  accepted  the  said  sums  in  such  satisfaction  or  dis- 
charge as  aforesaid^  without  averring  that  she  had  the 
authority  or  consent  of  the  plaintiff  so  to  accept  the  same^ 
inasmuch  as  the  acceptance  by  the  said  Ruth  could  not  be 
the  acceptance  by  the  plaintiff  without  his  authority  or 
consent  thereto — ^that  it  was  not  averred^  nor  did  it  appear 
in  or  by  the  said  second  plea  that  the  plaintiff  accepted 
the  said  sums  or  any  of  them  in  such  full  satisfaction  and 
discharge  as  aforesaid ;  but  that  it  was  merely  stated  in 
the  plea  that  a  third  party,  that  is  to  say,  the  said  Ruth^ 
accepted  the  same  as  aforesaid;  which  was  no  answer  to 
the  causes  of  action  in  the  count  mentioned,  or  of  the 
damages  by  the  plaintiff  sustained  by  reason  thereof — ^and 
that  it  did  not  appear  in  or  by  the  plea  that  the  defendant 
did  not  at  the  time  of  such  alleged  payments  to  the  said 
Ruth,  and  acceptance  by  her  of  the  said  sums  in  the  plea 
mentioned,  know  that  the  said  Ruth  was  the  wife  of  the 
plaintiff,  &c.    Joinder. 

Channell,  Serjeant,  in  support  of  the  demurrer,  con- 
tended that  the  plea  was  defective  for  not  shewing  that  the 
payments  alleged  to  have  been  made  to  the  wife  of  the 
plaintiff  were  made  with  his  sanction  and  authority. 

Manrdfiff,  Serjeant,  contra,  submitted,  that,  inasmuch  a» 
the  services  of  the  wife  were  the  meritorious  cause  of 
action,  payments  made  to  her  would  be  presumed  to  be 
sanctioned  by  the  husband :  the  jury  might  infer  that  she 
had  authority  to  receive  payment — Evans  v.  Birch,  3 
Camp.  10. 

TiNDAL,  C.  J. — ^Whether  or  not  the  wife  was  authorized 
to  receive  payment  is  no  doubt  a  question  for  the  jury. 
But  if  the  defendant  chooses  to  put  evidence  on  the  record^ 
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r.  llimiiicc  and  Ocfaen^  Awignfrj  of  Iht 
'Bttata  of  HnnT  SOTnuwoKm,  a  Banknpt. 

PbEVIOUS  to  fke  mnth  of  Decodbcr,  1838,  Hemr 
^^      8liattiewort]ienndoQlioni»»aiHta^ 
IX  F.  T.  1  -   I  tnrer  in  eopartnenliip  witk  Danid  Foot  Tafler.    On  IIk 
Jktra  tikca    18&  of  that  moulli  he  cntgiwl  mto  an  agreement  witii 
^k^^Smim  I>-  ^-  Tvrler  fior  tlie  pardune  of  kb  intocat  in  fke 
iMML.tke      cmLaafiJIowa:— 


H.  S.  AmU  p^  i»  the  mMiimi,  «■  «r  kdve  tke  lOik 
,  ISM,  tJSnbL^  tm  W  pood  ««s  VjUm  i» sk^  oftke  pntiei  as  W  fikoaU  tknk  fil;  tkai. 

ikoBid  arfcr  ami  defa^me  rti  W  AobM  tkimk  fa  f  W 
m  fispBDe;  lai  tikai  the  costs  of  tfceca 
by  the  prapcr  ofieer,  ni  tke  cMis  of  tk 
Tliel,J00LTOa)^pM4tDtke»tiintar.    H.  S. 
ted  n  act  oT  hnknipccy  «B  tke  14A  Dccnker,  ISM,  ni  «B  tke  saae  ^ay  a 

thereof  giTCB  io  D.  F.  T.  aa^  abo  to  tke  aibitolot.      Oa  the  ISth  tW 

D.  F.  T.  was  UiUdijd  to  ic<x»««r,  lai  to  hove  a  vcrfict 

sae  caase;  isai  ae  aaa  SBiamea  aaB^^o^  ay 

of  Ac  iBMBinj  la  the  piradhy  ia  the  ca»e  Mendoaed,  aad  also  of  the 

of  C,(W7iL;  thai  Ac  S^JOOL  deposited  with  hiM  th 
fkoald  he  paid  ta  D.  F.  T.  oa  accoaat  of  each  daaiasci;  that  H.  S.  shoald  at  a 
paytBD.F.T.MC7^hciBgAchaiaaceof«ach  iwisn,  aadabo 
I  a«aid»to  he  tailed  by  Ac  proper  ofieer;  aad  that,  apoa  pajsent  of  the 
aad  chafsn  to  D.  F.  T^  he  ihoald  fivthwith,  whea  reqidred,  at  the  erpcme  of  H.  SL, 
coaveytohiMUsiBlBMtiBccxtaiB  pnipmj,arrarfiagto  the  iifi  of  the  ngm  anal  which  fata 
rioetotheadioa:— 

Held,  that  the  baakiaptcy  of  H.  S.  before  Ac  makiiY  of  the  award  £d  not  entitle  hb  aadgiwea 
to  datai  Ac  SfSOOL,  ithaving  been  deposited  wiA  the  arbitrstor  in  the  chaiacter  of  stak^older, 
to  abide  his  dcdsioa. 

ovdiaary  eiicaaiatanccs,  bankraptcy  of  one  of  the  parties  befare  award 
operates  a  revocation  of  the  aatbority  of  an  arbitrator  appointed  ander  an  order  of  Kisi 


Held  also,  that  it  was  not  competent  to  the  assgnees  to  obfect  that  the  refrrenco  was  fbonded 
in  illegal 
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''  Memorandum  of  an  agreement  made  and  entered  into  1840. 
this  18th  December,  1838,  between  the  undersigned  Daniel 
Foot  Tayler  of  the  one  part,  and  the  undersigned  Henry 
Shuttleworth  of  the  other  part,  whereby  it  is  agreed  and 
covenanted  as  follows,  that  is  to  say — that  the  said  D.  F. 
Tayler,  in  consideration  of  the  sum  of  3,600/.,  and  of  an 
annuity  of  300/.,  to  be  paid  and  secured  in  manner  therein- 
after mentioned,  should  assign  and  absolutely  transfer, 
free  from  incumbrances,  on  the  1st  of  Januaiy  next,  unto 
the  said  Henry  Shuttleworth,  all  his  right,  title,  benefit, 
property,  and  interest  of  and  in  the  pin  patent  machinery, 
utensils,  and  implements  of  trade,  stock,  book-debts,  se- 
curities, fixtures,  and  all  other  matters  and  things  relating 
thereto,  together  with  the  said  business ;  and  also  the  lease 
of  Light  Pool  Mills,  and  all  benefit  thereof,  for  the  remain- 
der of  the  term ;  and  also  the  lease  of  the  house,  ware- 
houses, and  hereditaments  in  King  Street,  Cheapside, 
London,  together  with  the  stock,  furniture,  and  fixtures, 
and  every  other  matter  and  thing  in  and  about  the  same 
premises;  and  also  the  lease  of  the  Priory  in  Woodchester, 
in  the  county  of  Gloucester,  and  the  coach-house,  stables, 
out-buildings,  gardens,  orchards,  closes,  and  hereditaments 
thereto  adjoining;  and  also  the  lease,  or  an  agreement  for 
a  lease,  of  a  certain  cottage,  coach-house,  lands,  closes, 
gardens,  fish-pond,  and  other  hereditaments  near  to  the 
said  priory,  and  recently  taken  by  the  said  D.  F.  Tayler  of 
Thomas  Lediard,  together  with  all  the  fixtures,  frimiture^ 
household  goods,  plate,  linen,  china,  trees,  shrubs,  and 
every  property,  matter,  and  thing  belonging  or  appertain- 
ing thereto,  or  being  in  or  about  the  same  and  every 
part  thereof,  with  all  the  privileges  and  advantages 
thereto,  except  the  furniture  and  articles  in  the  priory 
and  particularised  in  the  Ust  signed  by  the  said  D.  F. 
Tayler  and  Henry  Shuttleworth,  and  which  were  the 
property  of  the  said  D.  F.  Tayler :  That  the  said  Henry 
Shuttleworth   should   give  a   warrant  of  attorney   for 
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1840.         securing  to  the  said  D.  F.  Tayler  the  said  sum  of  3,500/. 

Tatlbr       ^^  ^^^  B^d  1^^  of  January  next,  and  which  was  to  be  paid 
as  follows,  viz.  1,500/.,  part  thereof,   on  the  25th  Feb- 
ruary next,  1,000/.,  other  part  thereof,  on  the  25th  March 
next,  and  the  remaining  1,000/.  on  the  1st  of  July  next, 
with  interest  at  four  per  cent,  on  the  respective  sums  from 
the  1st  January  next;  but  it  was  expressly  agreed  and 
understood  that  the  said  warrant  of  attorney  was  not  to 
be  filed  or  docketed,  nor  was  judgment  to  be  entered  up 
thereon  (10),  nor  was  any  other  proceeding  to  be  taken 
thereon,  or  execution  to  be  issued  until  the  said  1st  of  July 
next,  and  then  only  in  case  of  default  in  payment  of  any 
of  the  instalments  before  mentioned ;  and  the  said  annuity 
of  800/.  to  be  paid  quarterly  during  the  life  of  the  said 
D.  F.  Tayler,  upon  the  usual  feast  days,  and  the  first  pay- 
ment to  commence  on  the  25th  of  March  next,  and  to  be 
paid  to  the  account  of  the  said  D.  F.  Tayler  with  the  Bank 
of  England ;  and  the  said  annuity  to  be  secured  upon  pro- 
perty of  ample  value,  to  the  satisfaction  of  the  solicitor  of  the 
said  D.  F.  Tayler :  That  the  said  Henry  Shuttleworth  was  to 
pay  all  debts  due  to  Joseph  Wartnaby,  Sen.,  upon  his  own 
account,  or  as  executor  or  administrator  of  his  late  son 
Joseph  Wartnaby,  and  especially  the  sum  of  1,400/.  and 
upwards  claimed  by  the  said  Joseph  Wartnaby,  and  all 
expenses  attending  the  same ;  and  also  all  debts  and  liabi- 
lities of  whatever  description  now  owing  by  the  firm  or 
partnership  of  D.  F.  Tayler  &  Co.,  and  save  harmless  the 
said  D.  F.  Tayler  firom  the  same,  and  any  expenses  attend- 
ing the  same  :  That  the  said  Henry  Shuttleworth  should 
pay  all  rents,  taxes,  rates,  and  outgoings  due  or  to  become 
due  in  respect  of  the  premises  before  mentioned,  and  fulfil 
all  covenants  to  be  performed  by  the  tenant:  That  the 
said  D.  F.  Tayler  should  not  carry  on  any  trade  or  business 
as  a  pin  or  needle  manufacturer,  or  in  the  wire  business,  or 

(10)  See  Brook  v.  Mitchell,  8  Scott,  739. 
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any  business  connected  therewith  (except  for  the  benefit  of        1840. 
the  said  Henry  Shuttleworth)^  and  should  allow  the  name  of      xaylbr' 
Tayler  to  be  used  in  camdng  on  the  business  then  conducted  v. 

Marling. 

in  the  name  or  style  of  D.  F.  Tayler  &  Co.^  for  so  long  a  time 
as  it  might  be  deemed  expedient  by  the  said  Henry  Shuttle- 
worth,  and  use  his  best  exertions  to  promote  the  same 
business :  That  the  dissolution  of  the  partnership  should 
not  be  inserted  in  the  Gazette  or  elsewhere  until  the  Ist  of 
March  next :  and  that  the  expenses  of  that  agreement  and 
the  notice  of  dissolution,  should  be  borne  equally  by  the 
said  D.  F.  Tayler  and  Henry  Shuttleworth,  and  the  expense 
of  the  securities  and  assignment  by  the  said  Henry  Shut- 
tleworth  wholly. 

"Witness  (^^S^^^)  -D.F. Tayler, 

a  E.  Tayler.  "  Henry  Shuttleworth." 


In  the  month  of  May  following,  an  action  of  assumpsit  Action  com- 
was  commenced  by  the  said  D.  F.  Tayler  against  the  said  ^ea^of  Uie 
Henry  Shuttleworth  for  a  breach  of  the  said  agreement.    .  agreement. 

The  cause  came  on  for  trial  at  the  Summer  Assizes  for  q^^^,  ^^  ^^^^^ 
the  county  of  Gloucester,  1839,  when  by  an  order  of  Nisi  •"^• 
Prius  it  was  ordered,  &c.,  that  the  jury  should  find  a  verdict 
for  the  plaintifi^,  damages  10,000/.,  costs  40^.,  subject  to 
the  award  of  an  arbitrator,  who  was  to  settle  the  cause  and 
all  matters  in  difference  between  the  parties ;  that  the  said 
Henry  Shuttleworth  should  pay  to  the  arbitrator,  on  or 
before  the  10th  of  October  then  next,  the  sum  of  8,500/. 
on  account,  to  be  paid  out  by  the  arbitrator  to  such  of  the 
parties  in  the  order  mentioned  as  he  might  think  fit;  that 
the  arbitrator  should  make  one  or  more  award  or  awards, 
as  he  might  think  fit ;  that,  if  the  money  was  not  paid  as 
aforesaid  to  the  arbitrator,  judgment  should  be  signed  for 
the  damages  in  the  declaration,  and  execution  should 
issue  for  2,637/.  and  costs,  and  interest  thereon  firom  the 
6th  August  then  instant,  together  with  the  costs  of  the 
reference  and  of  any  award  or  awards  the  arbitrator  might 
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1840. 


Verdict  entered. 


Money  paid  to 
the  arbitrator. 


Act  of  bank- 
ruptcy. 


Award. 


then  have  made;  that  the  arbitrator  should  order  and 
determine  what  he  should  think  fit  to  be  done  by  the 
parties  respecting  the  matters  in  dilute,  who  agreed  to 
be  bound  and  concluded  by  such  determination,  and  to 
remain  contented  and  satisfied  therewith,  so  as  the  arbi- 
trator did  make  and  publish  his  award  or  awards  in  writing 
concerning  the  premises  on  or  before  the  4th  day  of  the 
then  next  Michaelmas  Term ;  that  the  arbitrator  should 
be  at  liberty  to  enlarge  the  time  for  making  the  same ;  that 
the  costs  of  the  cause  should  abide  the  event  of  the  award 
or  awards,  to  be  taxed  by  the  proper  officer ;  and  that  the 
costs  of  the  reference  should  be  in  the  discretion  of  the 
arbitrator,  who  should  direct  to  and  by  whom  and  in  what 
manner  they  should  be  paid. 

A  verdict  was  entered  for  the  plaintiff,  damages  10,000/. 
accordingly. 

In  pursuance  of  the  said  order,  the  said  Henry  Shuttle- 
worth,  on  the  10th  of  October,  1839,  paid  to  the  arbitrator 
the  sum  of  3,600/. 

On  the  14th  of  December,  1839,  Henry  Shuttleworth  com- 
mitted an  act  of  bankruptcy,  by  having  neglected  to  put 
in  bail  within  twenty- one  days  after  notice  that  an  affidavit 
of  debt  had  been  filed  against  him  in  the  court  of  bank- 
ruptcy, and  on  the  same  day  a  docket  was  struck  against 
him.  On  the  same  day  notice  was  given  to  the  arbitrator 
and  to  D.  F.  Tayler  of  the  act  of  bankruptcy  and  of  the  strik- 
ing of  the  docket. 

The  arbitrator  enlarged  the  time  for  making  his  award 
until  the  fourth  day  of  Hilary  Term,  1840;  and  on  the 
\%th  of  December,  1839,  he  made  his  award  in  writing, 
and  on  the  next  day  notice  of  the  making  of  the  award 
was  served  on  the  attomies  of  Henry  Shuttleworth.  The 
award,  after  reciting  the  order  of  reference,  and  that  the 
defendant  had  pursuant  thereto  paid  the  3,500/.  into  the 
hands  of  the  arbitrator,  proceeded  as  follows : — 

"  I  do  order,  award,  and  adjudge,  that  the  plaintiff  is 
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entitled  to  recover  and  to  have  a  verdict  entered  for  liim        1840. 
on  the  several  issues  joined  in  the  said  cause.    And  I  do      ^:^;;^ 
6nd,  order^  adjudge^  and  determine,  that  the  plaintiff  hath  «• 

Marling. 

sustained  damages,  by  reason  of  the  premises  in  the  plead* 
ings  in  the  cause  mentioned,  and  also  of  the  several  other 
matters  in  difference  and  dispute  between  the  said  parties 
also  referred  and  submitted  to  me,  to  the  amount  of  6,067/. 
And  I  do  think  fit,  and  further  order  and  determine,  that 
the  said  sum  of  3,500/.  so  deposited  with  me  as  aforesaid^ 
shall  and  may  be  paid  to  the  plaintiff  on  account  of  the 
said  damages  so  found  due  to  him  as  aforesaid.    And  I  do 
further  award,  order,  and  determine  that  the  defendant 
do  and  shall  pay  to  the  plaintiff  on  the  21st  of  January 
next,  between  the  hours  of  one  and  two  o^clock  in  the 
afternoon,  at  the  Hall  of  the  Law  Institution  in  Chancery 
Lane,  London,  the  sum  of  2,567/.,  being  the  balance  of 
such  damages  so  found  due  to  him  as  aforesaid.     And  I 
do  further  award,  order,  and  direct,  that  the  defendant  do 
and  shall  pay  to  the  plaintiff  all  his  the  plaintiff's  costs  of 
and  incidental  to  the  said  reference,  to  be  taxed  by  the 
proper  officer,  and  also  the  costs  and  charges  of  me  the 
said  arbitrator,  and  of  this  my  award.    And  I  do  also 
award  and  determine  that  the  defendant  do  bear  and  pay 
all  his  own  costs  of  and  occasioned  by  the  said  reference 
and  award.    And  I  do  further  award,  order,  and  direct, 
that,  upon  payment  of  the  damages,  costs,  and  charges  to 
the  plaintiff,  he  the  said  plaintiff  do  forthwith,  and  when 
thereunto  required,  at  the  costs^  charges,  and  expenses  in 
all  things  of  the  defendant,  execute  and  make  unto  the 
defendant  a  good  and  sufficient  assignment,  conveyance, 
and  transfer,  free  from  incumbrances,  of  all  his  the  plain- 
tiff's right,  title,  benefit,  property,  and  interest  of  and  in 
the  pin  patent  machinery,  &c.,  &c.,  according  to  the  terms 
of  the  agreement  made  between  the  parties  on  the  18th 
of  December,  1838.     And,  upon  payment  of  all  such 
damages,  sum  and  sums  of  money,  and  of  all  and  sin- 


w 

880  IN  THE  COMMON  FLEAS,  . 

1840.  gnlar  the  costs,  charges,  and  expenses  as  aforesaid,  I  do 
fiirther  award,  determine,  and  direct  that  the  plaintiff 
shall  and  do,  on  reqnest,  and  at  the  expense,  costs,  and 
charges  of  the  defendant,  make  and  execute  a  good  and 
proper  release  to  the  defendant  of  and  from  an  annuity  of 
800/.  agreed  to  be  secured  by  the  defendant  to  the  plain- 
tiff for  his  life  by  the  aforesaid  agreement,  but  which  has 
not  been  done,  and  also  all  arrears  of  the  said  annuity, 
and  all  claims  and  demands  in  respect  thereof,  so  as  per- 
toctij  and  effectually  to  extinguish  and  put  an  end  to  the 
same  and  all  arrears  thereof;  and  also  a  full  and  effectual 
release  of  and  from  all  other  claims  and  demands  what- 
soever up  to  the  date  of  the  said  order  of  reference.  And 
I  do  further  award,  determine,  and  direct  that  the  pri- 
vate ledger  of  and  regarding  the  partnership  affairs  of 
the  said  parties  produced  before  me,  and  now  in  my  pos- 
session, is  the  property  of,  and  shall  be  delivered  and  be- 
long to,  the  defendant,  on  his  delivering  over  a  copy  of 
such  ledger  now  in  his  possession  to  the  plaintiff  in  ex- 
change for  such  original  ledger.  And  I  do  also  award 
and  determine  that  the  plans  or  drawings  of  certain  ma- 
chinery made  by  the  plaintiff,  produced  before  me,  and 
now  in  my  possession,  are  and  of  right  belong  to  him  the 
plaintiff  as  his  own  property,  and  shall  be  delivered  to  and 
held  by  him  accordingly.  And  I  further  award  and  deter- 
mine, that,  upon  the  several  subject-matters  in  difference 
referred  and  submitted  to  me,  the  defendant  hath  not  any 
legal  or  equitable  claim  or  demand  whatsoever  upon  or 
against  the  plaintiff,  nor  hath  the  plaintiff  any  other  legal 
or  equitable  claim  upon  or  against  the  defendant  save  as 
appears  by  this  my  award.  And  lastly  I  do  award  and 
direct  that  the  defendant  shall,  when  thereunto  requested 
by,  and  at  the  costs  and  charges  of,  the  plaintiff,  make 
and  execute  to  him  a  full  and  effectual  release  of  all  claims 
and  demands  whatsoever  up  to  the  date  of  the  said  order 
of  reference.'' 
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On  the  19th  December^  1839^  the  fiat  (which  had  been        1840. 
bespoken  the  day  before)  was  issued^  nnder  which  the  said       tatlbr 
Henry  Shuttleworth  was  adjudged  a  bankrupt  upon  the  ^' 

before-mentioned  act  of  bankruptcy :  and  the  defendants  pj^^  iggued. 
were  duly  chosen  assignees  under  it. 

On  the  13th  January,  1840,  the  order  of  Nisi  Prius  was  Order  made  a 

"  rule  of  court, 

made  a  rule  of  court. 

No  judgment  has  been  signed,  nor  have  the  costs  in  the  Costi  not  taxed. 

action  so  referred  been  taxed. 

On  the  2nd  February,  1840,  D.  F.  Tayler  died  intes-  Death  of  D.  f. 
tate ;  and  letters  of  administration  were  duly  granted  to 
the  plaintiff  on  the  6th  March,  1840. 

An  action  was  commenced  by  the  plaintiff  against  the  ;;;:2^"dt^;rt 
arbitrator  to  recover  the  sum  of  3,500/.,  but,  as  that  sum  *^«  arbitrator. 
was  also  claimed  by  the  defendants,  as  assignees  of  Henry 
Shuttleworth,  the  arbitrator  applied  to  a  judge,  under  the 
interpleader  act,  who  ordered  that  the  stakeholder,  after  i^^roieader** 
deducting  the  costs  to  which  he  had  been  put,  to  be  taxed  ^^ 
by  the  Master,  should  pay  the  residue  into  court,  and 
thereupon  be  discharged,  such  costs  to  be  ultimately  paid 
by  the  unsijccessful  party :  and  he  further  ordered,  that 
an  issue  should  be  tried  as  to  the  property  in  the  money, 
in  which  the  plaintiff  in  the  action  was  to  be  plaintiff,  and 
the  assignees  defendants,  unless  the  parties  agreed  to 
state  the  facts  in  a  special  case :  all  questions  as  to  costs 
to  be  reserved:  the  money,  after  being  paid  into  court, 
to  be  invested  in  Exchequer  Bills  by  the  consent  of  the 
parties. 

The  residue  of  the  3,500/.,  after  deducting  the  costs  of  .^f "*y  Pf*^ 

'  '  ^  into  court. 

the  action,  was  paid  into  court,  and  invested,  in  pursuance 
of  that  order. 

There  being  no  facts  in  dispute,  it  was  agreed  that 
judgment  should  be  entered  for  the  plaintiff  or  defendants 
immediately  after  the  decision  of  the  court,  and  the  money 
invested  paid  as  the  court  might  think  proper. 

The  questions  for  the  opinion  of  the  court  were— First,  <l»««tion^ 
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1840.  whether^  under  the  circumstances  above  stated^  the  plain- 
tiff, as  administrator,  was  entitled  to  the  money  so  awarded 
to  D.  F.  Tayler  as  aforesaid — Secondly,  whether  the  de- 
fendants, as  assignees  of  Henry  Shuttleworth,  were  enti- 
tled to  the  said  sum  under  and  by  virtue  of  the  fiat  in 
bankruptcy  so  issued  against  the  said  Henry  Shuttleworth 
as  aforesaid. 

Channell,  Serjeant,  for  the  plaintiff. — ^The  3,500/.  were 
deposited  with  the  arbitrator  in  the  character  of  stake- 
holder ;  and  the  order  of  reference  stipulated,  not  simply 
that  that  sum  should  be  so  deposited  on  or  before  a  certain 
day,  but  that,  in  case  of  the  failure  of  Shuttleworth  so  to  do, 
D.  F.Tayler  was  to  be  at  liberty  to  sign  judgment  for  the  da- 
mages in  the  declaration— clearly  shewing  that  the  parties 
intended  that  he  should  have  as  nearly  as  possible  all  the 
benefit  that  the  warrant  of  attorney  gave  him.  The  arbi- 
trator thus  being  in  the  position  of  a  stakeholder,  and  he 
having  decided  by  his  award  that  D.  F.  Tayler  was  enti- 
tled to  a  larger  amount  than  the  sum  deposited,  and  di- 
rected that  that  sum  should  be  paid  over  to  him  on  account, 
the  8,500/.  became  in  the  hands  of  the  arbitrator  money 
had  and  received  to  the  use  of  the  party  so  declared  to  be 
entitled  to  it.  If,  therefore,  the  authority  was  well  exe- 
cuted by  the  arbitrator — and  this  the  court  has  already 
decided  in  the  affirmative :  see  Tayler  v.  Shuttleworth^  6 
New  Cases,  277,  8  Scott,  566— the  case  falls  within  the 
ordinary  ru]e,  and  the  plaintiff  is  entitled  to  recover.  The 
fact  of  the  arbitrator  having  had  notice  of  the  act  of  bank- 
ruptcy (which  was  evidently  collusive)  four  days  before  he 
made  his  award,  amounts  to  nothing;  the  court  having 
on  the  occasion  already  referred  to  determined  that  the 
bankruptcy  was  not  a  revocation  of  the  arbitrator's  autho- 
rity. For  this  purpose  the  money  deposited  with  the  arbitra- 
tor may  be  considered  in  the  same  Ught  as  money  paid  into 
court  in  lieu  of  bail.    In  Reifnolds  v.  fFedd,  6  Scott,  699, 
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6  Dowl.  728,  4  New  Cases,  694,  the  defendants  sued  one  1840. 
Shepherd  in  the  Boston  Borough  Court ;  the  latter  depo-^ 
sited  with  the  sheriflF  the  amount  of  the  debt  and  10/.  for 
costs  under  the  43  Geo.  3,  c.  46,  s.  2 ;  the  money  was 
paid  into  court  on  the  13th  September;  on  the  23rd,  the 
plaintiffs  in  that  action  obtained  the  money  under  an  order 
of  the  court,  Shepherd  having  failed  either  to  put  in  bail  or 
to  pay  in  an  additional  10/.  under  the  7  &  8  Geo.  4,  a.  71, 
s.  1 ;  on  the  28th  a  fiat  issued  against  Shepherd,  upon  an 
act  of  bankruptcy  committed  on  the  9th :  and  it  was  held^ 
that,  notwithstanding  the  money  was  paid  into  cqurt  after 
the  act  of  bankruptcy,  the  assignees  of  Shepherd  could 
not  recover  it  back;  the  creditors'  right  to  it  becoming 
complete  on  the  debtor's  failure  to  observe  the  conditions 
upon  which  he  would  have  been  entitled  either  to  with- 
draw the  money  or  to  retain  it  in  court  to  abide  the  evei\t 
of  the  suit,  and  the  payment  having  been  made  under 
the  order  of  a  court  of  competent  jurisdiction.  The  obser- 
vations of  Parke,  B.,  in  Belcher  v.  Mills,  2  C.  M.  &  R. 
150,  though  perfectly  correct  with  reference  to  the  facts 
of  that  case,  have  no  application  here :  there  the  attor- 
ney did  not  stand  in  the  position  of  a  middle  man  or. 
stakeholder :  and  here,  the  bankrupt  had  no  power ;  of 
withdrawing  from  the  submission.  Ferrall  v.  Alexander^ 
1  Dowl.  132,  is  also  distinguishable,  inasmuch  as  there 
the  plaintiff  had  no  interest  in  the  fund  at  the  time  of  the 
bankruptcy. 

Manning,   Serjeant,   (Shee,   Serjeant,  was  with  him),  i.  Original  con- 
contra. — 1.  The  contract  between  D.  F.  Tayler  atid  Shutr  the^refcrence 
tleworth  being  in  general  restraint  of  trade;  arid  conse*-  w"«equentiy  a 
quently  void,  the  order  of  reference  made  in  the  ^aqtipu 
upon  that  contract  was  also  void;  arid  the  award  a;  nullity. 
[Tifidal,  C  J. — This  is  in  effecit  a  motion  in  arrest  of 
judgment  in  the  original  action^  which  caitnot  be.  >  Be- 
sides, the  reference  is  not  only  of  the  tsause  but  also  of  all 
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1840.        matters  in .  difference ;  apd  why  are  we  to  say  that  the 

arl^ftrator  has  not  thrown  out  of  consideration  all  that  was 

nqt^^trictly  legal?]     The  arbitrator  was  appointed  imder 

a  yoid  reference :  he  derives  his  authority  firom  an  instra* 

m^t  that  is  a  nullity.    In  upholding  the  award,  there* 

f<^^^  the  court  will  be  giving  effect  to  a  contract  which 

ti|;^y  cannot  but  perceive  to  be  contrary  to  the  general 

policy  of  the  kw.     [Tmdal,  C.  J. — ^The  objection  isem^ 

tpQ]3,i^.    Bo^nquet^  J. — ^If  Shuttleworth,  the  baakrupty 

ipte]a|le4  to  taJ^e  advantage  of  any  illegality  in  the  original 

co^tracf^  he  Aould  hsvepLsaded  it.] 

2.  ShutUe-  2.  ^\Yben  the  case  of  Taifler  v.  Shuitlewarth  was  befoi^JjUe 

ropuVaVe°vo"     court,  it  did  not  ajq^ear  tihat  either  D,  F.  Tayler  or  the  w- 

cation  of  the  ar-  bitrator  had  notice  of  the  act  pf  bankruptcy  committed  by 

thority.  Shuttleworth  before  the  making  of  the  award.    Here,  that 

oinission  is  supplied.'  Tboiquestion  the  court  is  now  called 
>qKm  f or  the  first  time  to  decide,  is,  whetJaer  the  relsftioa 
<^  the  parties  to  the  reference  is  not  so  altered  by  the 
bankruptcy  of  one  of  them  (with  notice)  before  the  aiwalrd 
is  made^  that  tJ^e  <H*der  of  jreferencQ  ceases  to<  have^aa^ 
operation.  The  healing  effeet  of  the  statute  0  &  6  Yietw 
c,  ^  is  confined  to  eases  where  the  party  has  no  notice  of  « 
prior  act  of  bankruptcy  at  the  time  of  the  contract^  dealxng^ 
or  transaction^  &c*  Therefore^  assuming  that  istatute  to 
embrace  awards^  the  present  'Case  stands  wholly  unaffected 
by  it.  The  point  arose  in  Mm^h  v.  Wooded  B.  ft;  C.  659, 
4  M.  &  R.  504,  but  was  not  decided.  There^  in  covenant 
by  the  assignees  of  A.,  a  bankrupt,  on  articles  of  agreement 
'entered  into  by  A»  before  his  bankruptcy,  and  the  defend*^ 
ants^  whereby,  after  reciting  that  differences  existed  b»- 
twe^n  the  bankrupt  and  the  defendants  respecting  cer- 
tain ships  of  war  purobaaed  by  the  former,  th^  bound 
themselves  to  abide  by  the  award  of  W«  S.,  the  breach 
assigned  was  that  the  ^efiondants  hsd  revoked  their  submis- 
-aimi;  the  defendants  pleaded,  that,  before  any  award  was 
4Dsade^  A.  became  bankrupt,   and  aU  his  interest  in  the 
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subject-matter  of  the  reference  was  assigned  to  the  pro-         1840. 
Tisional  assignee ;  the  plaintifiBs  replied  that  the  provisional       tayler 
assignee  assigned  to  them:  and  it  was  held^  on  demur-  «• 

M  ARLINO* 

rer^  that^  as  the  subject-matter  of  the  reference  was  taken 
oat  of  the  bankrupt^  and  assigned  to  the  plaintiffs^  who 
would  not  have  been  bound  by  the  awards  the  submission 
was  no  longer  mutual^  and  therefore  was  not  bindings  and 
the  defendants^  by  giving  notice  to  the  arbitrator  not  to 
proceed^  did  not  make  themselves  liable  to  an  action. 
Lord  Tenterden  there  says:   ''After  the  submission  to 
arbitration^  and  after  some  proceedings  had  been  taken 
before  the  arbitrator^  the  expeijse  of  which  the  plaintiffs 
seek  to  recover  in  this  action^  Rowe  became  bankrupt^  and 
all  his  elaim^  interest^  or  demand  in  or  concerning  the 
matters  ill  dispute  was  assigned  first  to  the  provisional  as- 
signee and  then  to  the  plaintiffs.    Then  the  defendants 
revoked  their  submission.    It  does  not  appear  necessary  to 
decide  that  bankruptcy  in  general  revokes  a  submission  to 
arbitration ;  for,  m  this  case,  it  appears  on  the  record  that 
all  the  bankrupt's  interest  in  the  matters  in  dispute  had 
passed  to  the  asitignees,  -and  they  dearly  would  not  have 
been  bound  by  the  award  of  the  arbitrator.    The  defend* 
ants  therefore  ought  not  to  be  lK>und.  It  is  dear  upon  the 
auth(»ritie8  quoted  at  the  bar/  that,  if  the  original  subspds- 
sion  does  not  bind  all  the  parties,  it  does  not  bind  any.  If, 
then,  a  submismon  not  originally  binding  all  is  void,  we 
must  say  as  a  ratioaial  consequence,  that,  if  by  matter  ex 
post  facto,  a  submission  becomes  ineffectual  as  to  one 
party,  it  must  be  altogether  void.''    When  the  subject- 
matter  in  dispute  passes  out  of  the  dominion  of  one  of 
them  by  his  bankruptcy  before  the  making  of  the  award, 
the  rdation  of  the  parties  is  so  altered  that  the  submission 
can  no  longer  be  in  force.     [Thulal,  C.  J. — In  Marsh  v. 
IVood  the  fiat  issued  and  the  assignees  were  cho3en  before 
the  award  was  made.]     The  act  of  bankruptcy  here  took 
place,  and  was  known  to  the  arbitrates  as  well  aa  tp  tbe 
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1840.         opposite  party^  before  the  award  was  made.     In  fact^  the 

Tatlbr        assignees  in   this   case  are  precisely  in  the  same  situa- 

••  tion  with  respect  to  the  3,500/.  that  the  plaintiffs  there 

Marling* 

were  in  as  to  the  ships.     \Maule,  J. — Suppose  the  bank- 
rupt in  Marsh  v.  Wood  had  bona  fide  sold  his  interest  in 
the  ships,  would  not  the  purchaser  have  had  a  good  title? 
But,  is  "that  the  case  here?     The  arbitrator  was  also  a 
stakeholder:  both   the  parties  to  the   reference  had  an 
interest  in   the   money  in  his  hands.]     The  interest  of 
D.  F.  Tayler  was  defeasible.      [Tindal,  C.  J.— Could  the 
bankrupt  have  got  the  money  back  from  the  arbitrator 
before  award  ?     Where  a.party  enters  into  a  bond  of  sub- 
mission, he  may  be  liable  on  the  bond  even  after  a  revoca- 
tion of  the  submission.]     By  the  deposit  the  arbitrator 
became  a  contingent  debtor  to  Shuttleworth ;  and  that 
contingent  interest  would  clearly  pass  to  Shuttleworth's 
assignees,  whose  rights  cannot  be  affected  by  any  subse- 
quent act  of  the  arbitrator  to  which  they  were  no  parties. 
Suppose  the  arbitrator  had  died  without  having  made  an 
award,  could  the  right  of  Shuttleworth  to  recover  back  the 
money  from  his  personal  representatives  be  doubted  ?  Upon 
general  principles,  as  well  as  upon  the  principle  laid  down 
by  Lord  Tenterden  in  Marsh  v.  Wood,  the  bankruptcy  of 
one  of  the  parties  to  the  submission  must  operate  in  point 
of  law  as  a  revocation  of  the  authority  of  the  arbitrator, 
the  situation  of  the  parties  being  so  materially  changed. 
On  discovering  the  bankruptcy,  inasmuch  as  the  creditors 
of  the  bankrupt  would  not  be  bound  by  the  submission, 
and  as  the  estate  of  the  bankrupt  would  not  be  liable  to 
answer  the  award,  the  solvent  party  would  have  a  right  to 
hold  himself  released  from  the  submission,  and  there  would 
no  longer  be  any  mutuality,  without  which  the  award  is 
clearly  void— 2)t«ey  v.  PoMll,  2  Str.  923 ;  Ferrer  v.  Oven, 
7  B.  &  C.  428,  1  M.  &  R.  222. 
S.  Award  bad        8.  The  ftward  is  bad  for  not  distinguishing  how  much 
.midpoint  of  ten.  |.j^  arbitrator  found  due  in  respect  of  the  cause,  and  how 
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much  in  respect  of  the  matters  in  difference.     This  objec-        1840» 
tion  was  taken  in  Tayler  v.  ShtUtlewortk ;  but  the  attention       t^yj^rr 
of  the  court  was  not  called  to  the  fact  of  the  assignment  »• 

which  the  arbitrator  directed  that  D.  P.  Tayler  should  make 
to  Shuttleworth,  being  conditional  upon  payment  of  the 
damages,  costSy  and  charges  directed  to  be  paid  by  the  lat- 
ter; whereas,  in  consequence  of  the  informal  manner  in 
which  the  award  is  framed,  the  costs  never  can  be  taxed, 
and  consequently  neither  Shuttleworth  (if  solvent)  nor  his 
assignees  can  have  a  right  to  call  for  an  execution  of  the 
conveyance;  for,  there  can  be  no  taxation  of  costs,  except 
as  accessory  to  damages;  and  none  are  found.  [Mauley  J., 
The  plaintiff  is  at  all  events'  entitled  on  this  award  to  a 
verdict  for  one  shilling.]  The  court  cannot  make  a  division 
of  the  6,067/.  awarded  which  the  arbitrator  has  not  con- 
descended to  make.  [Mavde,  J. — Suppose  you  are  right 
in  saying  that  the  costs  of  the  cause  cannot  be  taxed, 
how  does  that  prevent  your  obtaining  a  conveyance? 
Tindal,  C.  J. — It  would  be  no  answer  to  a  motion  for  im 
attachment  for  not  executing  the  conveyance,  after  a  pro- 
per tender,  that  the  costs  had  not  been  or  could  not  be 
taxed.]  The  arbitrator  has  made  the  taxation  and  payment 
of  the  costs  a  condition  precedent.  In  Seccombe  v.  Babb,  .- 
6  M.  &  Welsby,  129,  all  matters  in  difference  on  the  record 
in  a  cause  were,  referred  to  arbitration,'  the  costs  of  the 
action  and  of  the  reference  and  the  award  to  be  in  the 
discretion  of  the  arbitrator :  the  arbitrator  awarded,  that 
the  action  should  cease,  and  no  further  proceedings  be 
taken  therein;  that  the  defendant  should  pay  to  the 
plaintiff  50/.  towards  the  costs  of  the  cause  and  reference ; 
that  the  plaintiff  should  pay  his  own  and  the  defendant's 
costs  of  the  cause  and  reference,  the  said  costs  to  be  taxed 
as  between  attorney  and  client;  and  that  the  plaintiff  should 
pay  the  arbitrator  25/.  for  his  fees  &c. :  and  it  was  held 
that  this  award  was  not  uncertain  or  inconsistent;  but 
that  the  arbitrator  had  exceeded  his^  authority  in  awarding 
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Af  to  the  form 
of  the  award. 


1840.  costs  as  between  attorney  and  client;  and  that  the  order 
as  to  costs  was  so  connected  with  the  rest  of  the  award, 
that  it  could  not  be  rejected  as  surplusage. 

ChanneU,  Seijeant,  in  reply. — The  point  last  adverted 
to  was  in  substance  urged  in  Tayler  y.  Shuttletoorth,  and 
Mortin  v.  Burge,  4  Ad.  &  E.  973,  6  N.  &  M.  201,  was  relied 
on  in  support  of  the  objection,  but  was  distinguished  upon 
a  ground  that  is  perfectly  satisfactory  and  decisive,  viz. 
that  here  the  arbitrator  has  expressly  awarded  that 
D.  P.  Tayler  was  entitled  to  recover  and  have  a  verdict 
entered  for  him  on  the  several  issues  joined  in  the  cause, 
and  that  he  had  sustained  damages,  by  reason  of  the  pre- 
mises in  the  pleadings  in  the  cause  mentioned,  and  also  of  the 
several  other  matters  in  difference  and  dispute  referred  to 
him,  to  the  amount  of  6,067/.  The  authority  given  to  the 
arbitrator  was,  to  settle  the  cause.  He  has  done  so.  He 
had  no  power  to  deal  with  the  verdict.  The  costs,  there- 
fore, will  be  taxed,  not  as  upon  a  verdict,  but  upon  the  rule 
of  court.  {Per  Curiam. — ^We  think  the  objection  does  not 
arise  upon  an  order  of  reference  framed  like  this.  The 
costs  may  well  be  taxed.] 
Af  to  the  effect  Evcu  in  the  case  of  an  ordinary  submission  under  a  rule 
ruptey^oTshut-  o(  couTt,  the  authorities  seem  to  shew  that  bankruptcy  of 
tieworth.  ^^^  ^f  ^|jg  parties  does  not  oi)erate  a  revocation  of  the 

power  of  the  arbitrator.  But,  whatever  doubt  may  exist 
in  that  case,  there  can  be  none,  where,  as  in  the  present 
case,  the  authority  is  coupled  with  an  interest.  Subject 
to  the  exceptions  founded  on  the  statute,  bankruptcy  is  no 
revocation  where  the  party  himself  had  no  power  to  revoke. 
Marsh  v.  Wood  was  the  case  of  a  submission  by  deed.  But, 
in  Andrews  v.  Palmer,  4  B.  &  Aid.  250,  where  a  cause  was 
referred  by  an  order  of  Nisi  Prius,  and,  after  the  reference, 
but  before  the  making  of  the  award,  the  plaintiff  became 
bankrupt ;  it  was  held  that  this  was  no  revocation  of  the 
^ubmissioti,   and  that  the  arbitrator  having  awarded   a 
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verdict  fgr  tJt^e  defendapc^.  l\a^  ^pi^e  pftbt.  Thp  Court  there 
said;  ''The  baiikruptcy  di.d  wi  operate  as  a  revocation  of 
the  submission.  It  would  not  have  put  ai)  end  to  the  suit 
which  the  bankrupt  had  instituted^  nor  can  it  therefore  put 
an  end  to  the  arbitration  founded  upon  that  s)iit ;  and  if  he 
baa  cpinnience^  an  action  without  having  any  cause  for  it^ 
the  .ban]pruptcy<  neither  does  no^  oijigfit  to  protect,  hi^ 
against  the  coAsequences  of  ip* .  In,  thq  case  of  the  feme 
aoH  herm^n^eisy^x^eyooallipn  (11);  fo^^  it  is  i^  law  acdvil 
death)  pi  all.  her  ;righ^:  bi;t  bapjknsyp^j  does  not  ^^jro^uce 
tbat  effect/'    Hasiuf€UyyT7iof;ogoq4,,7B.^^^^  y'ln 

substance  ^a  |a^tlH>rit7  of  tljie^smi^e  ippoxt.  Ther^^  a  cause 
and  allm^tters  in  diflFerenp!^  ijfere  referre^  by  ap, or^^  of 
Nisi  ]^rius  to  ap  arbitrator^  wb^o  f9und  that  a  sum  of  money 
was  d^q  fropa,  the  l^tilF  t^a.t^e^^eCenda^^^^  ap^d  ^rdered 
|liat  sum  to  be  paid  to  J^e  l^tt^  \^  an^  between  th^  time 
of  making  j^e  prder  of  refere](ice  ai^d  |;ajdng/[;osts  an^  signing 
judgment^  the  plaintiff  Iji^c^e  |bfM3l^ru]^t :  ,and  it  was  held 
that  the,  amoimt  of  the  tfi^e^  coifts^^djcf  nojt;  coAstijbu^  a  debt 
prove^ble  under  t^e  cpinmiss^n^  ai^^  ti[\at  .^he  bankrupt 
was  not; ^spharged  as  ^,t]^ajt^jlebt  |)^  his  certificate.' 


■  <  J/ »M    >■'  '•'•  /'    n-.ii)  '■'U 


TiNAfi^  C.  J.— It  ^p^fqrs  tp,  mej  ev^^,  wit|f put  ref^nce 
to  th^  tifKo  last  cite(|  pases— rWJtu^hj^eiBm  tQjgP  ^^  ^^f!??^  ^^ 
holding  that  bankruptcy  of  q]Q|Q  of  the^fi^ies  tcj.the  refer- 
ence befoi:^  the  paalfing  of ,  tl^  awayd.^dpe^  npt  ^operate  a 
rqypcatiQin  of  the  a^uthority  of^the  arbit^tor— th  the 
afbitcator  in  this  instance  stood  in  such  a  peculiar  si^tuation 
that  the,  bankruptcy , of  Shutii^pwqrth  did  not  operate  a 
revocation  pf  the  submission :  he  was  not  simply  arbitrator, 
but  a  depositary  or  stakeholder^i  and  that^  ui^cjler  peculiar 
circiunstances ;  for.  by  the  terms  of  the  order  of  Nisi  Prius. 
it  was  frpvidedj  that^  unle^  th^  3^50Q/.  were  paid  to*the 
arbitrator  as  stipulated^  the  pj^ntiff  in  the  action^  D.  F. 
Taylerji  was  to  be  at  liberty  to  sign  judgment  for  the 

(11)  Cumynss  BigQst,  *'  ArbiUranicnt,"  (D.  5.) 
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damages  lud  in  the  declaration,  and  to  isaae  execution  for 
2,6371.,  with  interest  and  costs.  If,  thereforB,  the  bank- 
ruptcy of  Sbuttleworth  were  held  to  revoke  or  annnl  the 
Authority  of  the  arbitrator,  instead  of  his  being  benefited 
by  the  payment  of  the  3,500/.,  D.  F.  Tayler  would  have 
.been  placed  in  a  much  less  favourable  situation.  It  ap- 
pears to  me,  however,  to  be  quite  clear,  that,  the  money 
fhaving  been  placed  in  the  hands  of  the  referee  as  a  stake- 
holder betweeu  the  parties, '  not  with  a  mere  power  to 
decide  which  was  entitled  to  receive  it,  but  with  an  autho- 
rity coupled  with  au  interest,  the  bankruptcy  of  one  of 
them  did  not  operate  a  revocation  of  that  authority. 

BoBAMQDET,  J. — I  am  of  the  same  opinion.  The  money 
was  deposited  with  one  who  had  not  the  ordinaiy  authorily 
of  an  arbitrator,  but  an  authority  coupled  with  an  interest, 
which  therefore  conld  not  be  revoked.  Independently  of 
that,  the  case  of  Andrews  v.  Palmer,  4  B.  &  Aid.  250, 
appears  to  me  to  be  in  point  to  shew  that  the  authori^  of 
an  arbitrator  appointed  under  an  order  of  the  court  is  not 
revoked  by  the  bankruptcy  of  a  party. 

CoLTMAN,  J. — No  interest  in  the  sum  deposited  with 
the  arbitrator  passed  to  the  defendants  as  assignees  of 
Sbuttleworth,  except  that  which  Sbuttleworth  himself  had 
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Mavle,  J. — I  am  of  opinion  that  the  assignees  of  Shut- 

tleworth  have  no  right  to  the  fund  in  question.   As  soon  as 

the  money  came  into  the  hands  of  the  arbitrator,  it  ceased 

to  be  the  money  of  the  bankrupt :  it  was  as  if  the  amount 

were  made  up  of  money  belonging  to  both  parties ;  for, 

though  Tayler  made  no  pecuniary  deposit,  he  gave  up 

something  valuable.     The  money,  therefore,  at  the  time 

of  the  bankruptcy,  was  not  the  property  of  either  party. 

Each  had  an  interest  in  it ;  for,  it  might  turn  out  that 

either  one  or  the  other  was  entitled  to  the  whole,  or  each 

to  a  portion  of  it.    The  assignees  could  take  no  more  than 

the  bankrupt  had :  and  that,  as  the  event  has  shewn,  was 

nothing. 

Judgment  for  the  plaintiff. 


1840. 


Tayler 

V, 

Marling. 


Clark  v.  Lazarus.  Saturday, 

DDec.  btfu 
EBT  by  the  drawer  against  the  acceptor  of  a  bill  of  To  a  count  on 

exchange  for  25/.  10*.  3rf.,  bearing  date  the  28th  Novem-  'hangf  f"" 

ber,  1839,  payable  sixteen  days  after  date.  ?^'  ^^'-  ^^^  *>y 

^   "^  ''  ,      ,  drawer  against 

Plea — ^that  theretofore,  and  before  the  plaintiff  drew  or  acceptor,  the 
the  defendant  accepted  the  said  bill  of  exchange,  he  the  that  he\eiV 
defendant,  by  the  sufferance  and  permission  of  the  plaintiff,  ^Um  oHhc 
held  and  occupied  a  certain  messuas^e  and  dwellinff-house,  defendant,  and 

7     .  1  accepted  the  bill 

with  the  appurtenances,  of  the  plaintiff,  at  and  for  a  cer-  in  payment  by 
tain  rent  therefore  payable  by  the  defendant  to  the  plain-  (rmongst^othcr 
tiff  in  respect  thereof;  that  the  plaintiff  drew  and  the  T,o^^'n^**'~^ 

^  .  .         of  12/.  10*.  rent 

defendant  accepted  the  said  bill  for  and  on  account'  of,  and  not  then  due ; 
in  payment  by  anticipation  {amongst  other  considerations)  bill  was  drawn 
of  a  certain  part,  to  wit,  the  sum  of  12/.  10*.,  of  the  said  p[JJriff ^ij! 
rent,  which  was  not  then  at  the  time  of  the  drawing  and  *^  ***«  premisea 

.  °  tooneW.B.,  to 

accepting  of  the  said  biU  due  from  the  defendant  to  the  whom  the  de- 
fendant had 

been  obliged  to 
pay  the  12/.  lOs.: — Held,  that  the  plea  was  bad  on  special  demurrer,  being  pleaded  to  the 
whole,  and  covering  only  part  of  the  consideration  for  the  bill,  and  no  fraud  being  alleged  or 
necessarily  to  be  inferred.  * 
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•m  THB  COMMON  PLSAS, 


1840. 


Replication. 

Spedtl  demur- 
rer. 


plainti£P  ^  tiittl;^  be&»e  he  4lie  plamtiff  drew  the  said  hill  of 
exchange^  tod  before  the '  defendBnt's  <acceptiaioe .  thereoC 
to  wit^  on  the  Ist  of  October,  1839,  the  plaintiff  as^igiMd* 
tntnsfevrel,  and  set  tiver  the  aaid  dwdyUng-boose  aod  pre* 
iBiae4  with  the  appurteneaicesy  unto  and  to  the  nae  oj[  <h^ 
Wv  Stradsfaaw,  of  which  tiie  defendant  had  not  then^  car.  ^ 
the  time  of  the  drawing  and  acceptiiig  of  the  4aid  hill,  any 
notice;  and  that  afterwards,  and  after  the  aaid  bill  of 
exchange  becamer4ne;  and  aftep  the  oomnencement  of 
the  suit,  to  wit,  on  the  19th  of  December,  1839,  the  said 
WaAmdshaw-  gave*  notice  to.  the  defendant  of,  the  aaid 
aissigilihent 'to  him  the^ said  W*  Bradshaw  :^  the  said 
dweUsDig-housetand  preisises,  with  the  appurtenances^  and 
then  required  the  defendant  to  pay  him  the  said  sum  of 
12/.  10^.  so  due  from  him  the  defendant  for  the  said  rent 
asiafovesaiid  to*  the  said  :W.  Brad^aw,  and  the  defendant 
theprtapon  paid  to  the<9aid  W^  Bradshaw  the  said  sum  of 
12i.'l0s.  so  due  as  iafiyteaaid  £»,  the  said  rent,  and  for 
which  the  said  bill  of  exchange  was  so  drawn  and  aco^t^ 
as  aforesaid;  and  thereupon  the  consideration  of  the 
defendant's  acceptance  of  .the  said  bill  as  respected  the  said 
sum  of  12/.  lOf.  wholly  failed — verification. 

To  this  plea  the  plaintiff  replied  de  injuria. 

Special  demurrer ;  assigning  for  cause,  amongst  others, 
that  the  replication  was  improper,  inasmuch  as  the  plea 
derived  mediate  authority  firom  the  plaintiff,  and  did  not 
amount  to  matter  of  excuse,  in  which  case  the  said  repli« 
cation  was  by  the  rules  of  pleading  only  applicable,  &c.  &c. 
Joinder. 


Manning,  Serjeant,  in  support  of  the  plea  (12). — ^The 
plea,  though  it  may  be  obnoxious  to  the  objection  pointed 


(12)  The  point  marked  for  ar- 
gument on  the  part  of  the  plain- 
tiff was — That  the  pica  was  bad  in 


law,  inasmuch  as  it  professed  to 
answer  the  whole  of  the  count,  but 
in  fact  answered  only  a  part  of  it. 
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out^  is  still  sufficient^  inasmiich  as  it  shews  that  the  accept-  1840. 
ande  was  obtained  by  fraud.  [Tindal^C.  J. — ^No  fraud  is 
alleged.]  It  is  a  necessary  inference  from  that  whiefa  is 
disclosed  on  the  &oe  of  the  plea.  {Mauk,  J. — ^That  by  no 
means  follows :  the  contract  between  the  plaintiff  waA. 
Bradshaw  may  have  contained  a  stipulation  that  the  form^ 
should  receive  the  current  rent]  • 

Channett,  Serjeant,  contrl,  was  stopped  by  the  oonrtJ  ' 

TiNDAL,  C.  J. — ^The  plea  neither  discloses  fraud  n6r 
any  thing  that  necessarily  leads  to  the  inference  of  fraud, 
and  therefore  it  is  bad  as  covering  only  a  part  of  the  con- 
sideration. 

BosANQiTET,  J. — ^I  canuot  conceive  how  any  pleader 
could  reconcile  himself  to  such  a  plea  as  this :  its  object 
manifestly  was  to  interpose  a  difficulty  in  the  way  of  re- 
plying. 

The  rest  of  the  court  concurring — 

Judgment  for  the  plaintiff. 


IN  THE  COMMON  PLEAS^ 


Henrt  Thomas  Cooper  Hine,  Clerk,  v.  John  Preston 

Saturday,  REYNOLDS,  Clerk. 

Dec.  5/A.        m 

By  the  5  &  6       X  HIS  is  RQ  action  of  Rssumpslt  brought  by  the  plaintiff 

^X7*11     Am  ^  £t 

s.  139,  it  is   '     against  the  defendant  to  try  whether  the  plaintiff,  on  the 

enacted,  that, 
where  bodies 

corporate  are  seised  in  their  corporate  capadty  of  any  manors, lands,  &&,  whereunto  any  advow- 
son  or  right  of  nomination  or  presentation  to  any  benefice  or  ecclesiastical  preferment  is  appendant 
or  appurtenant,  or  of  any  advowson  in  gross,  or  have  any  right  or  title  to  nominate  or  present  to 
any  benefice  or  ecclesiasfical  preferment,  every  such  advowson  and  every  such  right  of  nomination 
and  presentation  shall  be  sold  under  the  directions  of  the  ecclesiastical  commissioners;  and  it  is 
provided,  *'  that,  in  any  case  of  vacancy  arising  before  any  such  sale  shall  have  taken  place  and 
been  completed,  such  vacancy  shall  be  supplied  by  the  presentation  or  nomination  of  the  bishop 
or  ordinary  of  the  diocese  in  which  aach  benefice  or  ecclesiastical  preferment  is  situate." 

By  the  1  &  2  Vict  c.  31,  s.  1 — reciting  the  above  provision,  and  further  reciting,  that,  in  some 
instances,  the  manors,  lands,  &c.,  whereof  some  municipal  corporations  were  seised  were  granted 
to  them  with  an  obligation  to  nominate,  provide,  and  sustain  in  certain  churches  or  chapeb  able 
and  fit  priests,  curates,  preachers,  or  ministers,  for  the  performance  atid  adminrstratioh  of  eccle- 
siastical duties  and  rites  therein,  and  for  the  cure  of  the  souls  of  the  parishioners  and  inhabit- 
ants of  the  parishes  or  places  thereunto  belonging ;  and  although  such  corporations  had  from 
time  to  time  duly  nominated  and  provided  such  priests,  curates,  preachers,  or  ministers,  and  paid 
stipends  for  their  sustenance,  and  had   either  provided  houses  for  their  residence  or  made 
allowances  in  lieu  thereof,  yet  such  stipends  and  allowances  had  not  been  fixed  or  assured  by 
any  competent  authority  ;  and,  for  want  of  any  regular  endowment  or  augipentation  of  such 
curacies,  they  had  not  become  perpetual  cures,  or  benefices  presentative,  and  the  curates  had 
not  become  bodies  politic  and  corporate  within  the  meaning  of  the  1  Geo.  1,  c.  10,  s.  54,  and 
36  Geo.  3,  c  83,  s.  3 ;  by  reason  whereof  doubts  had  arisen  whether  the  right  of  nominating 
ministers  to  such  diurches  and  chapels  could  be  sold  under  the  provisions  of  the  5  &  6  WilL  4, 
c.  76,  s.  139;  and  it  was  expedient  that  such  doubts  should  be  removed — it  is  enacted,  that 
every  right  of  nomination  of  every  such  priest,  curate,  preacher,  or  minister  which  at  the  time 
of  the  passing  of  the  5  &  6  Will.  4,  c  76,  was  vested  in  any  municipal  corporation  &c.  shall  and 
may  be  sold  &c.,  and  shall  become  vested  in  the  purchaser  thereof,  his  heirs  and  assigns;  and 
that,  from  and  af\er  such  sale  and  assurance,  every  such'curacy,  preachership,  or  ministry  shall 
become  a  benefice  presentative  within  the  36  Geo.  3,  c.  83,  s.  3,  and  every  such  curate  &c.  a 
body  politic  and  corporate  within  the  meaning  of  the  1  Geo.  1,  c.  10,  s.  54,  &c 

By  a  grant  of  the  6  James  1,  the  tithes  &c.  of  the  lordship  of  Bury  St.  Edmunds,  were  con> 
veyed  to  the  alderman  and  burgesses  of  that  place,  subject  to  the  payment  of  8^.  10«.  yearly 
thereout  to  the  curates  and  ministers  of  the  two  parish  churches  of  Bury  St.  Edmunds,  St.  Mary's 
and  St.  James's.  By  a  subsequent  grant  of  the  12  James  1,  the  king,  after  stating  his  expecta- 
tion that  the  alderman  and  burgesses  of  Bury  St  Edmunds  would  provide  able  and  fit  ministers 
and  preachers  of  the  Word,  and  other  officers  of  the  churches  aforesaid  necessary,  at  all  times 
to  come,  granted  to  the  alderman  and  burgesses  and  their  successors  the  whole  and  entire  rec- 
tories and  vicarages  of  Bury  St  Edmunds,  and  the  said  parish  churches  of  St.  Mary  and  St 
James,  and  all  rights  and  patronag'e  of  the  same,  and  all  the  tithes  both  greater  and  less,  and  all 
other  rights  to  the  same  belonging,  to  be  held  by  them  as  freely  and  fully  as  the  late  abbot  of 
the  monastery  [of  Bury  St  Edmunds]  then  lately  dissolved,  or  any  other  his  predecessors,  had 
held  the  same.  Under  these  grants  the  corporation  made  no  endowment,  nor  did  they  give  any 
fixed  stipend  to  the  ministers  in  either  of  the  churches;  but  two  persons  were  appointed  to  do  the 
duties  in  each  parish — the  one  called  the  preacher  or  lecturer,  the  other  the  curate  or  reader ;  the 
former  being  remunerated  by  a  salary  agreed  upon  from  time  to  time  between  himself  and  the 
corporation,  the  latter  by  the  surplice  fees  : — 

Held,  that  the  right  of  presentation  or  nomination  to  the  office  of  curate  or  reader  fell  within 
the  provisions  of  the  1  &  2  Vict.  c.  31;  and  consequently  that  such  right,  in  the  case  of  a  vacancy 
before  sale,  was  vested  in  the  bishop  of  the  diocese,  under  the  proviso  in  the  5  &  6  Will.  4,  c 
76,  8.  139. 
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2nd  of  July,  1839,  and  thence  until  the  commencement  of  1840. 
the  action,  was  legally  entitled  to  the  office  of  curate  or 
reader  of  the  parish  church  of  St.  James,  Bury  St.  Ed-' 
munds,  in  the  county  of  SuflPolk ;  and  to  recover  from  the 
defendant  certain  sums  of  money  received  by  him  between 
the  said  2nd  of  July  and  the  commencement  of  the  action, 
in  right  of  the  said  office.  Plea — non  assuinpsit.  By  a 
judge's  order,  the  facts  of  the  case  were  stated  for  the 
opinion  of  the  court,  pursuant  to  the  3  &  4  Will.  4,  c.  42, 
8.  25,  as  follows : — 

The  borough  of  Bury  St.  Edmunds,  in  the  county  of  incorporation 
Suffolk,  is  an  ancient  borough,  and  was  incorporated  by  Edmunds, 
charter  of  King  James  the  First  bearing  date  the  3rd  of 
April,  1606,  by  the  name  of  ^^The  Alderman  and  Bur- 
gesses of  Bury  St.  Edmunds,  in  the  county  of  Suffolk.^' 
The  said  borough  consists  of  two  parishes — the  parish*  of 
St.  Mary,  and  the  parish  of  St.  James ;  and  there  is  now, 
and  has  been  since  the  dissolution  of  the  monasteries,  one 
church  in  each  parish,  and  no  more. 

King  James  the  First  by  his  letters  patent  or  charter,  charter  of  6 
dated  the  1  st  of  July,  1608,  and  in  the  sixth  year  of  his  reign,  1*^608.'"  "  ^ 
did  (amongst  other  things)  give  and  grant  (subject  to  a 
lease  for  forty  years  therein  mentioned  to  have  been  made 
by  the  king  to  Sir  Robert  Drury,  Knt.)  to  the  alderman 
and  burgesses  of  Bury  St.  Edmunds,  all  manner  of  tithes  of  Grant  of  all 
com,  herbage,  milk,  wool,  lambs,  calves,  fovls,  and  fruits, 
coming,  growing,  and  renewing  within  the  lordship  of 
Bury  St.  Edmunds  aforesaid  and  the  precincts  of  the  same 
lordship  of  Bury  aforesaid,  and  all  other  tithes,  profits,  and 
commodities  whatsoever,  coming,  growing,  and  renewing 
in  the  same  lordship  and  in  the  precincts  of  the  same  lord- 
ship to  the  late  monastery  of  Bury  St.  Edmunds  aforesaid 
then  dissolved  in  times  past  belonging  and  appertaining, 
and  which  late  by  the  almoners  of  the  same  late  monastery  • 
any  time  before  the  dissolution  of  the  same  were  yearly 
gathered ;  and  also  all  the  bams,  houses,  and  buildings  in 


IMO.        ggy«i— d  cMim  tiie  mhmmmr  hmnm,  wmk  tharap- 

r»  md  d  the  Id^s  hooMii,  Indt, 


wMithar  fpmti  ■Mill,  Aoide  and 

B«7  St.  Edmmdfl  aiBmnd,  to  tfe  mid  kfee 

Biy  SC  KdMtmJb 

MfTf)  of  the  Isads 

Sid  aiao  all  ^K  flmkclB  md  fries,  eotlacesy  staUi  and 

■faHiyii^  and  tbe  tails  asd  coarti  tkeRui  mattioned,  and 

gjBmfBnlij  wH  tithes  of  ahcrfocni,  gndn,  and  kar,  -wool, 

flazyiiaBp,  and  lanilia,and  all  other  Ihfcti  -aimtw^ever^  as 

weD  great  as  small,  and  all  oblstions  and  obfeBtaoas  oma- 

iBg,  gnnmg,  or  leaeakig  witliki  the  hortm^,  Umn,  ffdds, 

and  hamlet  of  B1117  St.  Edmonds  aforesaid  and  the  titfa»- 

BB<«f«aU«j-    aUe  places  thereof;  caoept,  v^raitheiessy  aB  advoirsoBs  of 

dimSuButi     ghawhtesandchapdsishataogfcrtothesaidloiAililpaiidt^ 

^*"''*'  mat  of  the  promises  beloDgMig ;  and  also  eicept  all  private 

lithef,  oMations,  ohnentions,  and  ssortasiies  yearly  ooming 
and  growing  in  Borf  aforesaid,  ^hidi  by  the  kte  sextois 
of  the  said  kfte  monastery  had  b^en  commoiily  had,  col* 
leetad,  and  taken  t  IV1  hold  ^e  aaane  to  the  afeieeaid 
aldefaum  and  bao^gessesy  and  their  successors,  of  the  king, 
hisheirs  and  saeoessors,  €»  of  the  mano^  of  East  Green- 
wich, in  the  eounty  of  Kent,  by  foalty  only,  in  fi^ee  and 
common  socage,  and  not  in  ismpite  <«*  knigfat-eenFioe,  rud- 
dering yearly  to  the  king:,  his  heirs  and  saccessors,  for  the 
ttfhes  and  for  -the  messoages  called  almoners'  bame,  and 
lands  thereto  befenging,  28^  3^.  4rf.,  tind  for  the  markets 
and  foinsy  cottages,  stalls  and  stallages,  and  tolls  and 
emoinmenls  of  fiurs  and  markets  and  oonrts,  Si.  10s.,  by 
OrantMt  to  oqnal  hstf^yearty  poEtxnia.  And  in  and  by  the  said  letters 
yZxifto'tht  Patent  the  said  alderman  and  burgesses  did  agree  and 
curatM  and  mi-  jmnit  wJth  and  to  the  king,  his  hem  and  snoeessors 

nitUrt  of  the       ^  ° 

psrishchurchci.  (amongst  Other  thingsy,  that  they  the  said  aldenmn  and 

bnrgessesy  and  their  sueeessors^  after  the  expiration  of  the 
said  lease  to  Sir  Robert  Drury,  would  pay  SI.  10».  of  the 
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aforeraid  titlies  «iid  glebe  lands  yefirijf* to  tbe^we^of  tlie  1840. 
curates  mud.  ministen  of  the  afbiesaid  ^fHOutli  ekmeheS'Ui 
Bury  St,  JS^vmds  afbreBaid^!  far  aod^  feoviaidB' tbeir  'stipead 
and  sakryi  i by  equal  portknu^  "toibe :  paid  flt>iik  time  > tx>  time^ 
and  thereof  would  acquit;  exon6ratay<ated^ianre4iaimle6S  the 
king  and  hd8«]p«irS'aiid'raoeedso:ta*foridv6ri;i'aJBd^t^^  that 
tfaqr  tbe/said  oddermasi'aiidlmrgene^*  aad^tibeir  sudoeinonv 
uStet  the  lexpiffatiDii  of  tiie  afioiesasdleaae^  w6uld  froobi  tiiae 
to  tinie>iffepaiv^  sustain;  ^oud  amend- ithe^shaniesls  olfithe 
churdiesMof  St^Morjnand  St  Sanies;  dntlBdiafbixsaiAitovxi: 
of  Bmy .8t« Edmunds/ajid  thereof. weiild  feM^qnit.  iim kinf^i 
histheiis.-andsacceasorSb.  -:  a'.     ■  :  iir.   i!-::!-.-.  .-^  '-..yr^  Wyu 

King  Jeimes  tbe.Eirst,  b}r!ihi»  dwrtev  or-^tters  fttUisK  charter  of  12 
dated  the  17th  of  SepteB(iber4fl614^«ndiJiiL  thelStklyter  ]7"i6i4r  ^^^' 
of  his.  veignH*4(fter  reKnimg  tfaereifji  (soviQlkgftfc  >otb^)  things)  R^^taitbat  the 
tbe  said.rktters^  patent  or  fsbarter.  last  abo^  meolikntfd^  b^u^t,  the  < 
and  th^t  the  ^aid  ald«WMin.4j»4;:b«WBeij8es  ha^  t^'eVanrfoT* 

the  king  to  estend  aad.fmgmeikt  titeifimchiAQS  and  gnftto  ^^«  neceuary 

'^  ^  sustentation  of 

tiiareia  expressed,  and  a0n4:^n»a>  tfov  ^m^ngst-jOteeQ^IMQirt  the  priests  or 

pases) ,  tibe  neoeiasfly.  sust^tiMJPn^^bbQ  ^iffiesto  otmioittsm  ^a^lh  churched 

of  the'Obui>cikes  in  tbepamhedof  $41  Ma^jri  and  St.  Jamei 

nfiareiiaid  serving.  Oad  th^si^  and  ijiufidirtmfl^giof  the  sa^^ 

me^ts,  and  oth^r  Divine  lites  of  th^  Ghureb4;Q;be  admsoiki 

tared  to  the  paiiifaiqio^^p^  th^j:  h9irukg  'Cvltq  of  tlieitfisoAk^ 

and^  after  jrecitingi  that  jt%.  tii^es>  >oblationi|>  obTmiiions> 

and  mortuaries  so  ^  :af<Mr0said  i(x,^pited  bgr ;  hiai  ms^esibjt  ain 

Us  letters  patent  of  the  Jet  >  Jnljr^:  ia  >the  ^  tixth  1  yisar  ci^  im 

reign^  ior  .many  jneans.  tfaen..iaMs.;e}apsed  had  tbeeniby^huni 

and  his  dear  sister  SUxabetbi- late  iGhieea.^' England;  iMd 

his  antecessorj  given^  allowed^  OTi  appointed  (anumgst  >dther 

thiniga)  tofwards  4ifae*  neoesauy  suslieBitatipun£'the/«kinites 

aadminiiteraof  the  Word  ift  theafoiesaid  severti  paiMi 

churches  of  St.  Mary  and  St«  James ;  and (bhalllie  same 

tithesi  oblations^  obventiona^;  and  mortjaaries  had  been  for 

the  whole  of  suoh  time  by  the  curates  aaid  ministers 'Ctf  the 

same  parish  diurches  for  the  time  being  req^ectively  yearly 
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IBiO^  an4.  fnxn^, ,  timp ,  to,  tine  l^tl^erto,  leett  ad4  P^a^I^^^  liad 
and.  neceived^  and  wetQj^t  that  time .  i;eceivi^  ^  n^fttr  just ; 
f^id  ftUo  reeitiug  that  it  not  beiag  his  wish  tb^sim^  ^M^^ 
Q^ldioas^  obveotionjs,  and  mortuodes  to  the  afof^Pf^j^^ 
if^  ordained»  appointed,  wd  prc^eiflj  applica^le^^mi^^y 
p^  or  pfgrceLtberepf>  to  witbdxaw  or  diiQ^^s^^a^]^,^^^^ 
XC^  or  dispose  to  an j  other  uae^  hut  considfariiigrl^^i^^i^ 
a^owa^ce  to  be  not  only  small  and  ^carceljr  sn^oip^]!;  s^ 
^<iustentationof  the  puniateq  ^4  Q'tfftte^  ^the  jafti^^gy^d 
Q^gj^h^^  bnt  ^tlso  that  no  assurance  oir  cect^o^^  J^^^rto 
\^f^  been  had  or  made  by  vhidi  the,imni^eia^4',9W9^ 
911;}^^, aforesaid  several. diiurche^  for  the  time  hi^^i^.f^fi^y 
9thepi.to  their  use,  could  have  had,  xec^edf,jffT,^j^oysf^ 
t)b/^  aforesaid  tith^  oblations^  obvent^oiiu,  s^  Jii^qrtuiu^ 
fp.iis  aforesaid  excepted,  no  longer  thaa  during  t^^gq^d 
pleasure  of  himself  lus  heurs  and  toiccessors,.  ^l^p)i  ,^ 
Oif^esty  coQsidered  to  be  too  uncertain  imd  litfjy^.bene^t; 
<  fliid  9iaf>  considering-  that  ho  by  tiie  gfcnnesai^  il^l^t^cS:  jfl^A/sffX 
l^fi^amg  date  the  aforesaid  Ist  July^  in  the  aixtln.  year  .^  Jbfb 
^epigB  above  said,  had  given  and  granted 'to  tiie  afoi^ec^^ 
i^ldjlerinan  and  burgesses  of  Bury  St,  Edmund^  and  thejur 
S9|c;ceasars  fi>r  ever^  in  fee-farm,  under  the  aforesaid  jreiM:{f 
jgpni  of  28/«  3^.  4id.  as  aforesaid,  the  aforesaid  revernon^iypd 
xeversiouB  of  (amongst  oth^  things)  aU  and  ey^iy:  ^he 
aioresaid  tithes  thereinbefore  and  in  the  last-mentign^ 
Tfre  kin|^*8  ex-  t.c^Kter  specified  (except  as  therein  excepted) ;  a;n4  ^reoMjiiig 
peei^^tfn  ^ii-  ^^1^  ^^  i|^  expected  that  the  alderman  and  t)tmg|eq9qf.^ 

.  JB^ryafoi»8aid>J&om.  time, to  tiine,  approved,  a^e^^d,^^ 
fQuoiisteirs;  and  preachers  of  the  Word  and  other  rofficeryi)^ 
jbhe  .churches  aforesaid  necessary  at  all  times  to  comet,  £!vqi 
and  after  that,  the  aforesaid  tithes  and  other. the  fraoBgyse;^ 
tliereinbefore  n»entioned  to  be  of  the  y early,,. val^e,,  of 
88^  3«.  4(1.,  should  come  to  their  hands  and  posses^opy/of 
and  with  the  issues  and  revenues  of  the  s^^ne  tith^  |^d 
of  and  ii^th  other  the  tithes,  oblations^  obyention^  g^?^ 
and  church  right9  by  )l)im  iu  and  by.,itie  n^me  pj^esents 
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thereunder  given  and  granted^  would  provide  and  sustain ;        1840. 
and  that^  in  the  mean  time^  the  same  alderman  and  bur- 
gesses, and  their  successorSi  and  other  the  inhabitants  of 
the  borough  aforesaid,  would  take  care  that  at  all  times 
thereafter  there  be  no  want  of  such  approved,  able,  and 
fit  ministers  and  preachers  of  the  Word  and  other  o£Scers 
in  the  same  churches,  which  altogether  he  the  said  king 
wished— Therefore,  his  said  majesty,  piously  and  graciously 
considering  and  weighing  the  causes  aforesaid,  and  willing 
that  the  aforesaid  churches,  and  all  things  to  the  same 
churches  and  to  either  of  them  belonging,  or  the  said 
churches  or  either  of  them  anywise  concerning,  should  at 
all  times  hereafter  have  firm  peace  and  certainty,  did  by 
the  said  charter  now  in  recital,  for  himself,  his  heirs  and 
successors,  give  and  grant  to  the  aforesaid  alderman  and  Oram  of  the 
burgesses  of  Bury  St.  Edmunds,  and  their  successors,  th^  tire  rectory, 
whole  and  entire  rectory  and    rectories,    vicarage  find  on^e^id  p,. 
vicarages  of  Bury  St.  Edmunds,  and  of  the  aforesaid  parish  "»^  churchet. 
churches  of  the  Blessed  Virgin  Mary  and  St.  James  the 
Apostle,  and  either  of  them,  in  Bury  aforesaid,  with  their 
rights,  members,  and  appurtenances  to  the  aforesaid  then 
late  monastery  of  Bury  St.  Edmunds  aforesaid,  then  dis- 
solved, formerly  belonging  or  appertaining,  and  parcel  of 
the  possessions  thereof  some  time  being,  and  the  advow-  and  the  advow- 

•1         ••  /»         J.  ...  J      •    1  ^        i»         J.  sons,  donations, 

sons,  donations,  free  dispositions,  and  nghts  of  patronage  free  disposi- 
of  the  same  churches,  and  of  either  of  them,  and  all  and  all  tions,  and  rights 

'  'of  patronage 

manner  of  tithes,  as  well  the  greater  as  the  lesser,  personal  of  the  said 

churches,  and 

and  predial,  mixed  and  not  mixed,  whatsoever  and  of  what-  all  tithes,  oUa- 
soever  nature,  gender,  or  kind,  and  all  and  all  manner  of  **"**  ^' 
oblations,  obventions,  mortuaries,  fruits,  profits,  and  other 
rights,  dues,  and  church  emoluments  whatsoever,  increas- 
ing, renewing,  happening,  and  coming,  and  which  there- 
after should  happen  to  increase,  come,  grow,  or  renew 
within  the  town  of  Bury  St.  Edmunds  aforesaid,  and 
Within  the  lordship  of  the  same  town,  and  within  the 
parishes  of  the  Blessed  Virgin  Mary  and  St.  James  the 
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Apostle  aforesaid^  and  in  either  of  themjr  and  witliui^tli^ 
bounds,  mates,  limits,  circuits,  precincts,  and  pIaQe»  tiih^^ 
able  of  them  and  every  or  either  of  them,  and  also  the  aforth 
said  two  churches  or  consecrated  buildings  and  temples 
commonly  called  the  churches  of  the  Bkssed  Virgin  Ma^ 
and  St.  James  the  Apostle,  in  Bury  St.  Edmunds  afosesaidy 
together  with  the  chancek,  chapels,  saoristiesy  wetine/h 
K[braxies,  structures,  belfries,  bells,  lead»  iron,  ston^  ^^^lodi 
ti^ber^  books^  and  all  other  edifices,  ynaments,  gpodg  «:ib^ 
things  whatsoever  to  the  aforesaid  churches  or  t»  &Ojif^.^ 
them  in  any  manner  belonging  or  relating,  or  to  the  same 
churches  or  either  of  them  annexed,  or  as  par^  or  paitce^of 
the  samye  or  either  of  them  had,  known,  accepted,  used,  09 
been  reputed ;  To  hold  the  sam^  witii  their  rights,  vfieo^^ 
beis,  and  appurtenances,  unto  the  a&resaid  alderman  and 
burgesses  of  Bury  St.  Edmunds,  in  the  county  of  Suffglk, 
and  their  successors,  for  the  sole  and  proper  use  and 
behoof  of  the  same  idderman  and  burgesses  of  Bury.Sil« 
Edmunds  aforesaid,  in  the  county  of  Suffolkj  and  theiif 
successors  for  ever,  to  be  holden  of  him  the  said  king^  hia 
heirs  and  successors,  of  bis  manor  of  East  Greenwich,  jn 
his  county  of  Kent,  by  fealty  only,  in  free  and  conun<m 
socage :  And  hii^  said  majesty  did  thereby  give  and  grant  to 
the  said  alderman  and  burgesses  and  their  auccesaora  the 
said  rectories  and  other  the  premises  in  and  by  the  new 
reciting  charter  mentioned  to  be  given  and  granted,  with 
their  rights,  members,  and  appurtenances,  as  fuUy>  freely,^ 
wholly,  and  in  as  ample  a  manner  and  form  as  John  Bei^v^ 
the  then  late  abbot  of  the  said  monastery  then  lately  dis- 
solved, or  any  other  his  predecessors,  abbots  of  the  said 
monastery,  or  any  sacrist  or  other  officer  or  minister  oC 
the  said  late  monastery,  had,  held,  or  enjoyed,  or  ought  to 
have  had,  held,  and  enjoyed  the  same,  and  as  fully  freely 
and  wholly  and  in  as  ample  a  manner  and  form  as  the 
same  premises,  or  any  part  thereof,  to  his  said  majest^s 
hands,  or  to  the  hands  of  any  of  his  progenitors  or  prede-i 
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e^mM;  kte  Ikinga  car  quisens  bf  Etlfekiid,  by  f^iiito  ot*p)^^        ifiSfo. 
tejtt  of  any  dissohitioii,  gtBAt,  ttcntn^r,  or  release  of  ariy      ^"^HfiT^ 
of  tlie  l«fe  monks,  abbots^  or  priors,  or  by  reason  or  pre-  »•   .  ^ 

terl  Of  any  act  ^r  acts  of  parliainent,  or  by  reason  of  any 
ea^^t,  or  any  other  lawful  manlier,  right,  or  title,  de- 
vWftd;  o!r  diiglit  to'  hare  devolved;  and  theii  were  or  ongfat 
t5'b<i';  i^aving^  ahrayg  atnd  for  eV^  reseitving  ik>  Mm,  ISi  Reservation  of 
kfcSi*  and  ^ueeessoirtr,  tfib  fec^faHn  and  aitoiial  rtat  df  Jcntf**'^^^ 
S8?.  8^:  4d.  iii  and  hf  the  aibi^idiid  his  lettem  patent  b€fali^i 
itig'dkte  the  afare^d  1st  of  Jtdy,  in  th^  sixth  y^ar^of  W 
ilrfgn,  above  taetttiottid  to  be  reifervtea.      -    "      '       '-''^^> 

were  rftlrpectlVely'  duly  ibbik^^  b^fchfethtt^^ldttrMtf  aiitt  •corporation'' 
bn^^ess6a '  df  the  said  borbiigfa, '  ^d  -  th^'  ^ani^  Istv^  bc^ 
eveir  Mne^^ikd  stiH  lEtue  in  fitfl'^ree  ^^6 'M'Mtfe^s^th^ 
g^knts  above"  s6t  forth,  iis^"ks'1iei^nkfter  tH^ttorn^fl^ 
an*  by  vittUiB  ihit^f  ilf  thte  tithes'  tod  othei^  ihatt^ 
ther^hil  ^reb][)ediv^  iheto^Sot^  to  Ifav^  beeibt  gi^^  <b 
l!&«'savf  ald^iin  Wnd  btti^eii^iityB  6SF  Btkty  8t  mHiiiM 
B^ioatt^  yt^ed  in  th^  iHiid  kld^^M'ahd  btki^e^e^^^ff 
their^  thtdMSors  for  ^Ver ;  ktid  the  iteMi^;  save  as  hefiK^- 
afteif  Mentioned,  are  now  vestedin'the  indyor,  aldcjrmerfa; 
aaid  btirgesses  of  the  said  borongh,  eted;ed  nnd^  atid  by 
▼irtiie' Of  the  statnte  5  ft  6  WiH.  4,  c.  76.  -^ 

''*No  eridownrent  bfthc  said  dhurche^  of  St.  Mary  or  St^  No  endowment, 
J^MfesJ  or  elthelf  of  them,  hka  evel»  been  made  by  the  <Jdi*.'  '^no^i*^*'- 
p^»)^bn  <if  the  said  boi'otigh.  Thet^  is  no  endeh(*e  extant 
rgla^h^  to  the  a]^pointmeiit  and  pa^hi^t  of  the  minist^ 
oin^iiitihg  in  the  parish  chtirches  of  St.  Mary  wtA  St. 
^aiiieis  in  the  said  borongh.  Of  an  earlier  datle  than  1633^ 
ike  tk>6ks  and  records  of  the  corporatioii  containing  thb 
lAtnutes  of  the  proceedings  of  the  oorporation  previons  to 
tliat  year,  arid  frbm  which  such  evidence  (if  any)  might 
haVe  been  obtained,  having  beeh  Ibst  ot  destroyed . 

tSrOm  i6S2  to  1687,  the  aldermi^n  and  borgesses  did  frdtii  Exerciw  of  the 
tim^  %  yUme  ajipdHi  aitid  ptovide  thcf  ministers  necei^'afy  ]^ntinl  beta. 

2)  D  ^  ran  ana  cu- 

ratea. 


ix  m  comttm  nrntM, 

lor  the  perfimuoce  «f  Kiiae  Soma  in  til*  Hii  dnndMB, 
■sd  for  the  puruiMMU]  «f  the  itfiwmri  - dntj  aiishig 
within  the  nd  pariihea  lapeetinJf ;  Md  thare  genoidlT' 
were  d^mg  aD  tte  hwt-mentianeJ  penod  t*i»  deigyiaen 
appointed  to  eadi  trf"  the  nad  pariihei,  ihat  f«  to  m^,  M« 
t»ci«ACT  or  lecture!'  sad  «ie  «mte  or  teftdtt  Air  «adi 
parvh;H>d,  darii^the  Manepaiod,  nr  mow  pivttfattwf, 
mnt  dergtiDcn  veil  fespectmly  pad  saimfle  h^  tM 
aldernum  and  bttrgewcj  of  the  nid  baraagb;  bot  sooh 
stluies  were  diiftRmt  in  £IRscBt  imtinece.  'Daring  Mtibe 
ports  of  tiie  Iwt-inentioiMd  poriod,  tberewcue  -aatauyvr 
not  the  luasl  nvmber  of  cleigrnen  iq[^<(qiritted  t»  the 
nid  perishee  or  one  at  then;  hot  the  oraporation  tno- 
eared  as  they  were  best  able  dergymen  firora  CaBibridgc 
and  eleewhete  to  come  orcr  to  Boiy  St.  Ednnmdr  and 
perform  the  dstv  from  Sunday  to  Snoday  as  ooeaaMm  19- 
qnked,  md  paid  there  tar  their  aervices  accordingly. 
I>iiring  aH  thit  period  faut^meDtiooed,  the  corporataoa  of 
the  nid  borongh  exereised  the  above  right  (^q^itttesetit 
of  the  said  preaehera  and  teadera  without  the  0(Hitnd«r 
interference  of  any  other  person,  except  in  the  'fBUowiAg 
instance  >— The  readenh^  «f  the  parish  et  9t  Mny  hav- 
ing beeomavkeaai  by  the  death  of  o*e  Pi^ott  towUds  the 
latter  end'«f  the  year  169'Btn'  begiiuiiiig'of  the  year  1676, 
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said  bishop  rdid  thereupon:  U^iva^  him  t^  serve  the  said        1840. 
cure,  and  alsa>  ^y^  Ms  4^ermy»^9^<thf^t^  thfi  3aid  John         hJJJT"^ 
Bull' coi4d>noti  mMl^rtnk^/  fluelfri^K <rfBa%^bfipg  ,|M)t  ci^a-     ^  ^  p^^^ 
T>]#t  by^quaUS^tioAii  rjaiididiiri^^     biipirtjie^flwd  John  stewkicyU- 
Bull  from  «in«j  liurtber,  tr^^blfittQ)  «h». ,  sai*  ,WilIi^  *^*"**^ 
Stewkley  l^hwwnno  TJtor#ai4iJohnij:B|^irWd  his  ^^irt^jr,  in 
th«  ooq^psatioui.  >  not  ]m^  wrtiiP|it^,Jft'J]W5  ,w4  biihqpf s 
deteimiuAtioA^p  and>^^aylk^^^f^  ^9^e^x'di9^9^imce>  to 

the  md  yfiH^tmi  9tmHf!j  wd  i4*^'iwrppwttif»in^5iiig  Roy»J  raew*g«. 
Charlsd:  the  fiee^pAi  mp^  mSflrflJ  (m^tmmt^  *fe^/  o^^ppw^ 

William  KiStewWj^yi;  r^i^  )me?sagfQ(ii#^frifefiei^fl^w»^ 
gwr^Qft.  hyirSjE^fiip  ofj  tjtei  a«ii),4^riH)r^n,otb^i(lw4,  K;i|ig 

thf)  StbfOf  July,  J67;6i.^e^m?»»i;icl^p»jtr^  |BiU>ff^l^  oon- 

ppr«tio«^r.ih^y  )Phoii|ld,.«ilt  a^fii|^itl«^i)(Mid  l^op^t 
ilh^.fjwd  WJUUliaiftfStepkl^i  j^  ^  fl^^ji^uish 

^hwrek  a^rdipg  ■  t9  tfe^  4§tl^«iii^aliQP^  fl^  Jici^iei^ ijie 
oaiji ,  biahop^  r  Mwlboiib/  wj^  >  forthcnr  farofi^itprL  i€ipp99ition 

^]|69eW>to».;;i  ,!i   t)|')-,/-»    a^-T^rj   I'jipo  van  to    j'jLf)'i*)lfyj 
v>At/ft»ertil%  iq^;  *th^  O0rp^akti<m  )h^  4>I9  th^^ll^  Acquiescence  of 

•JuljTilWft  die  «dd.iU)yidifttter  «|6  ^Sj^t^jQhwtea.t^^        the  corponmon. 

oond  Vja#  r!Si(d,;andiit^i!9«^(thi^ailpmiiUWU^ 

by.  th9iimember9fi0f rth^odrfPf^tifm.^bl^/pir^fiffitilJkat  tbay 

wtwdd  tiM)c^  ^^d-r^jaeeir^^frthfti  wdoWilii«n|rSteFWe|r;for 

i^9iides(pf^th«j9md  PAfishi'AQd^ifdiilttAQ  tb^itai^jtf  t^e  said 

lett«ie>,  aoji  acqw^se^  ia,tbe)i^|i«emiiiAtioil  ofc^e-Jl^op  of 

Norwil^t  iBfdtJbat  .belMitfii  )iAt^Ae^r«ft*e  m^eti^g  »it  (was 

uoammou%f.irQwdv6dttt]MMo!906tb9i](^i^^to  said 

^ilfawa,StQwld^y  durinf  ^^is  Deutinuam^  ju^.t^be^plaoe  of 
qre^^  &^^i*be  jiwlrpiKriiib,<  ^utk^.k^^mA.fR^nam  ireaders 

<>,d;iilrtng,tl^a,ftp4<B€ri^  fiWfti)WK^t^.l6ft7>.*h<w»i«  only  insunceof 
onet^nstimce  of  iti^  (soi^cMtikmi  hawAg  4imu0eed  ou.re-  mi"ilSf  b*/ the 
moved  any.  idergymaia  from  the  lOffices  of  preaobe»H.or  «>'po'*tion. 
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fender  of  either  oC  the  aaid  panahee  of  St^Maiy  undJSt. 
Jiqae^  luid  which  wa»  a»  follows : — ^At  a  meeting  of  tbe 
c^fporatioa  held  on  the  Srd  df  Mjurch,  1669,  it  was  i^ 
idyed  (aem.  con.) — ^Firat,  that,  upoA  tiie  repfffwntatkwi*  9f 
UfrAi^eiity's  pleasore  made  known  at  th»  meetixig  to  ti)f 
efii^ration  by  Mr.  Becorderi  touching  Mr.  Meciton  (wji^ 
Ht  that  time  was  preacher  of  St^  James's  pariah),  he  waa^9 
kmger  a  fit  person  to  be  contianed  minister  of  thet.  sapd 
pwri^  of  St.  James,  in  the  said  bcHrongh-^-^md,  seocmdifa 
tiM;  the  oorporation  sbonldf  before  the  removal  o£  the  saifd 
llr>  Meritoa^  and  before  they  chose  another  minister  in 
Uls  phice,  .acquaint  the  kml  bidiop  of  the  diocese  wiUi  Us 
OttOanty's;  pleasare  (as  Mr,  Beoorder  had  it  from  fais  Ma* 
^9iity^aown  mouth),  and  with:  the  yotea  of  the  corpfnatma 
thereupon,  desiring  his  lordship- s  coneonenee^.thereMat 
atai  it  [wa(s  th^rtupoa  ordCied  by  sU  tihe  meidbeirs  of  the 
oeffpotatien  thiM»  {ffeaesit,.  that  Mif.  Beooider  be  desired:  ta 
m^qwaint  the  lord  Inshop  with  his  majesty^s  pleaenm^  and 
tft^ewechitcoacnrreneeitherein.  ; 
. iitAttj^, meeting  of: the  oorperatioa  held  Mac«di.therlKt)H 
l($6%iiMr.  ^  William  .Lyage  was  elated  minist€»r.  of  <  the 
parish  of  St.  Jamei^  in  the  place  ^£  Mr^  MeritotB^^  but 
cefnaed  t(^  smdenteihe  the  office  except  untU  the  fcJlowing 
Michaelmas,  utd  the  ceiporation  agreed  to  pay  him  at » the 
■ate^of  KXML  a  year.      ^  :.      /     u, 

lOilM  a  meeting  (oC.  the  corp^raftiaii  hrid  A^igfirt  rthe  iStik, 
^li670,  Mr,,  WflUam  Harbut  wits  eleeted  .preaidierichiit  4er 
>dinedithe  office^l  and,  at  a  meeting  held  October  the  Jr60b 
1670,  MrLsHarbnfa  refiasal  bmng  then  marde'iknoitt^i^ 
wsis  lesobred  by  the  coj^oraticoi  that  the  memhera  (Shonld 
probutre  a  preadier  in  rotaticfn^  and/  find  him  diet  for  itfae 
•day/'Untfla  miniater  diould  be  r^ulady  aettiedrsuoh 
4XN2asiottal  <minister  to  have  30»i  each  Sunday^. ,.  .  .  n  ,.: 
wAtrameetiiig  held  the  29tik  JBtmn^^  U^TQ^  it  iiaa  pra- 
poeed  and .  oonawted  i  nnto;^  /  tbafe  hefore,  i^  eorppratioii 
would  {MBoceed  to.  the  electioQ  of  a  mini^tet  f(Mr  the^pacish 


MICH AB1MA8 ' VA^AltON/  4  VICtOBIiE.  405 

oflBt  Jaibesf;  an  tlv(>8e  metiibeiM^hdliad'lLbl  m  thieir  ttiri^  I840i 
j^vided'on^'  to  pii^ach  vp^  kpprobatioDt  on  the  hotS^h 
Ihji  sfaeuld  in  thefar  e6^sf&  pr6yide :  bat  ^terwards  a  tet* 
ter  of  ieiii^tioti  sent  firom  Sir  John- Bimcombe^  secretary  M 
S&g  Gharles  the  Sieeohd^  to  Mt.  Becord^r^  eoncemin^ 
their  ^3^cti6ii,  being  produced  and  pubScly  read^  it  ^atd 
a^re^d  thlit  the  Recorder  should  be  desiired  to  speak  #it9l 
^  Jolm;  desiring  him  that  he  would  be  pleased  to  b^ 
sidiisfibd  hy  Dr.  Oanning,  Bishop  of  C^iiehest^r,  toudikig 
the  q^aliftcaition  of  Mr.  EdwiMs/  irho  •  formerlj^  kad 
preached  in  that  parish  ohnnsh  uponiapproba/tioii ;  ^IMi, 
bring  d(me^  tmd  th^  eorpdl^ticm  hiiyikig^  'iidtice  "of !  A^ 
result  thereof^  then  the  aldaMaii' might  when  >  he  pleiisQd 
oattii^'Hidily  amd  proceed  to  ati  election  €Jf^»4&imster^1iiii 
fernie^' t>ropo«idon  notwit^hitkicKngJ   i^nn^^-i^    ;]>-<)..  .vhI) 


*  At'Eitt^ting  held  (4th  Ms(ri^*iI6f0j!<t]i[e  4lud  M^;  ikk^  EiecUonof  Ed- 
iM^ardt^mis  eleeled  prekohte  M  fche^fidd  pti^h  bf  St.  Jftisitiia^  wards^iero. 
of  which  «)0etioii:be'W«Btoihd^n<^be^)  ^tod^  ifli^isbfoiild 
accept  thereof,  then  the^alde^talUi^|iii)MdpBl><bttrgessefel^ 
tttid  ^ni^^ses  6f  ^  tihe  eoninsfM  'dottniil^ovf im Jto^ treat'^th 
hhb  ^npoti  t^^s^l^tt^bin^hisPM^  ff^i^kUit  tibafi^^A 
l^wM^hbshdiiyid^hatrefortik^itt^  >  n>ju;q 

;ji(^)ia>h^ti]jij^x\^  1^  ;c»rfMktio4-  of  thai  said  Uomdgli  saUnet  of 
fa^ld>M<the^«lst  M>¥^^litt#^i4687/ii^hu»  resoheilftlUt  ^urateVfix"^^ 
Mr.  Nicholas  Claggett,  the  minister  of(  pileachefc^  bt  >S^hit  ^^^^' 
Jfi%^ij^aIM^>Mr^Mlchtt^  BM19^^^^  m  >u 

o#'  8lAit>'Jkittett^  iptM^,'ife;^'8i;iyi^eyyiita^  ^'''''"  """'' 

Jfifa^  ^pisidsfty^iihd  Mr.  Sufl/  (^Mle^  of  ^^Sktnti  Jhtasto 
^^ariBli'(oiit  of  the^gi^^atiiisi^edt^Whi^^ 
(|ieft>6idf  l^tiiosttidc^dyporatkmiimt'i^  by ' th^  "iahabik- 
iiiilts^  &rir 'HdSpeetiveipariaheSj  and  of  tbUr  great  aUiiti^s 
forihe  ptarfinrmattee-of  th^ii^  sev€iral>etnplcrpmeiiti)y«bQuld 
be  continued  t^'offi^iit«^in<tbeit^1Mbpi^cti^a^(dM0D:cfae8  aa>tl^ 
r0speetiY^nilnkt;ers*MMi'<kirUieb  t^^  <  > 

^ittfdf  ih^tdd  etiefry'  of  Iheiii^  li4ye  Ibrir >s^M«di  and  vespeetive 
siAfeuies  Rgre^d  ikUd  settled  upoii'them  for  their  reapeetife 


406  •    IS  TBJK  t:oxMo»  nsASr        *  <* 


caBobwstdh  to  tiieflL  tmder  tbe  ieal  if  the: 

r 

tiuar  hies  liipntiidyy  tiicjr  [Mf  fi  hp  —y  thcT  icvflrti  yiilBM 
in  t]inr  rapectivcr  chazcftflK  mAii9idiii|pastiiJiiy  liid^dhne  lor 
•evoBl  jeftn  liiciikMtpai^;  and  tiat^iit  pn— fcairHWtiie 
Md  resolatkB^  Hat  wai  ikoaM  besl  b^^tfcar  AcHiJai^or 
tor^ht  sevtjcii  izuiraneiihi  thea  fLoRUtt  aMkpMdncMl  ta>tbe 
md  ccrparatum  in  pmsoaneeof  die  Mid  Maobtkm  IvrAe 


inqror  did  theft  acoirdbig^  leai  tke  said  iniic^^ 
Me«tingof  Oct.  ^  At  ft  stoetiiig  of  tke  cofpotttm  hddoii  the  lUii 


fetidnceofoDc  ag^  Mf.  Ball»  eontB  of  the  Mok  ef  Saiat  Jaws,  did 

•f  the  curates. 

iitllB  and  reads  wilhim  Ibe  and  boaou^  a*  or  tefina 
CHuntaaaa  tken  noEt,  ai^  officiate  in  iua^aaid  affiot^ike 
AoaiU  hfrdiidmfgcd  fioeaa  tiie  nnm;  aoid'tbit.tiie  aald 
Mn BxkiljikmxL  Itinhaftlmaa  laaty  ohdidd  be  anonredfiam 
tba  eufpataticm  at  ^axafee  af  ISdLpeF  annitm  aa  kiig>aa'be 
liMdd  eonlinae  oiiiKtexeRiaetiE  hia'aod. office aalatea^ 
•iA£. «  No  ite|Mr  appear  to  Ifativbeemtakeai  faraoBurytHWi 
bf  fte  .cirpoffaEtioa  to  enCoace  the  festAentioned  leaiia* 
'  tiiai^  tnitil  the  20tk  September/  1700>  on  whick  diy 'at 
a.loeetbiig-  of- the  aKii|N>nftioii  Ihen  helc^  it^  <%a8  cudcatd  'tty 
thecaldemianLaod  aasmlMra  thnfc  preoe&t  (neki^  caaii^  that 
the  bishop  of  the  diocese  should  be  acquainted  thit  4Hie 
add  tfe^rpstetkai  t  fafendBd--ipraaaiofi^  flue  jreadaaa  of  each 
parisH  withiD:  A4  said  barDUgh  for  their  ii^dct;  Aid  ikitt 
aatli'thcuriXBQgledt  ibiiddbe^aasigbedaaahduld  baBCgudged 
requisite^  and  thai^  tbo.aoaiNlr  vttke  aaidUsfac^thareiiiito 
■botdd  bciinipaTMdftartihrcaaid.  corporation  at  thdr  next 
aatdtin^c  -IM  dbeaaoteppteifllroDd'the  eoapoitttiOn  books 
dr^aecords^  whether  any  comnranicflkion  marinade  to* tibe 
bishop  in  puBsnatlee'ofJthe*  katMnestloDed'  order  of  the 
earponttion^  nor  ( nahetiiei!  >fae'*Kturnfid  any  laaswerf?  tiiere« 
Bull  amotf^  wito^' <  ^At^a  iBcetiiig  held  VOL' theiSlairof'Mayy'lfOS^  the 
*~''^^'  said:Mr,''Bull*  was  lamoved' from  his  office  and  jOace  of 
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cosate^oir  leadetf  oStke  fldd')pixnUif«f;fit;^ Junet;  witimiHthe  1840. 
siikL  i  borough/  fos  'nimtiroriddlioft  fwidim  ^the  said  bovdn^  j 
aitdiat  ^  'same.'ttieetinfP  >Mr^  Bc(beH  SlemrU  reaignodiii 
thib  ^nflNJKdtfcbruL'Iria -affictt'  of  >readlepfof ) St.  Mai^^a  paiiBk; 
aiid TMry/Hemiy^BiuiOBll^^jtui^  wta^fflpdlntBd  utins  iteaA^^ 
n}Ai^th^i$m6^mpe^g)it  Nraa^jtedtoBdjitidagBeeilthmttlhe  DuUes  of  the 


av.  *     I    » 


Jdliie4  i«iUiih^^eb«aid;ftdrD«gb^irtliei|  imcfiut'  byi'iitei^^raK 
BAP^otibmmiAiMBji^itat  BxAl^ddrk^  shotild.be  ofaosoa 
imdeF  tJiOi  oooffitibiia^  ^agioeinentB^  imd'Ui^ 
ttbl'tliat'  hs^'sliaiddiiietfiniaj'tfaeJcidc&^offioQVwit^ 

&tea^ilis^(«tfid-bodjr;;(^]ia4r  lid '  shoul&^icad  tikb  cbknim 
prajfsir^  accardhig'  to  die  vaage  idf  thk  rOhuhdv  iol  (Bngikili^ 
tuioe^tl^Dii  'tafandBjB  injevehp  Yieek,  jiameljr-  ^lomtSdiidd^^ 
'MMmA^,  iMksAwFfi,  :«iidnWedJke8da^^  iritinniiiie  sM.  ij^avUb 
dnitcfa^  foiUiGij^^  JahAclwFicteniipoiL'ievcfacjlHaUdBljri-ftllatilyk 
8hQiddi(i^f3eaniQiito>wMi&iltlte^]ilai^^  the 

iimitihBRAsMd\taaiimA  dioiild 

viasb'tiMKack);  tiuffethe^'diKicildf  attaiid(](kli6^'|bQriaM  oftAe 
dead)viAni>theiBaid^i]^aBUhp-aai9iithat  liei:feiioi:|U:^eifbnii 
aU  otiietfodtiti6a(^ufifilddntTidrii[b;aE3ddf^]^^       Aiid/atriiie  Election  of 
same.Bitati]ig7MB.  Nidikamdl  BaA^dpBriD,aiii^>el^  Firth~l703. 

and  acoepted^tlletaafdt^ffiBd:r«|wfriTtlB(a  ttemur  jnaftlmen^ 

^jG^t'ta  msbtmg  loB  ItencorpoTafeidiiJ  liflMciintftlw  Election  of 

JMly^blfl»7^oMr.»iFiiiliiteBig^        Mr^  JiAheaiOIwlUamB  C>^>^1707. 
el6dtBd)Hilo  ahd>^e^ed  ther«dd)Mktedf  ^cfoQDEto^ 
of  Sti  Jnsa^AfpMAf^wipdo  iltwumefUtla^  inu)  .ftiKirroa- 

At'»itneirtiDgi;ofi>tiie'>c6rfK>ra(liD]i7lMdi/iii^        4tii)(of  Election  of 
June,  ITO^dtoaaidltMr^'Clialilm'rdaifB  Mr.  John  1709.  ^^^ 

Brinkl^  wa8^«ppoiinitedrionrate>ocDreaderjiif/  Sti!  James's 
parish^  xqpon  the  lamDftanDB  aioMioIirthiiHBKrr  rr'    f    v 

At  a  meeting 0f  diBrfaarpQration;liidUi«n'4fae  IdthoCMay,  Duties  of  the 
1713y  ttVasdeclaredidid  agieedlihat^jUifoyerson^tobe  cho-  defined-^ma. 
sen  curate  or  reader  of  the  paridi  of  St.  Marji  then  vacant 


"■     .■      IH  THE  COMlfON  nOAB,     <■  '' ' 

115^  the  death  «f  Bicdiard  MtvfU-,  derk,  deceiaec^'  sbtMlld'  km 
chosen  under  the  propossla  ■  and  eonditkma  fbllowiiig,  Hmt 
a  to  8*7,  that  be  accept  hi*  maA  ottoe  -witbwit  any  Bohry, 
payment,  ur  reward  from' the  alderman  and  burgta«ee,'ik 
their  public  capacity,  of  the  B^d  boroi^ ;  thM;  he  reaS 
prayem  tvice  every  day  fbr  four  days  in  the  wteki  '*i^ 
VBfoa  Sunday,  Tvsada^,  ^arsday>  and  Batorday,  witii^ 
the  laid  parish  dmrdi,  publicly,  and  twice  vlpcBX  vimef 
Holiday ;  that  he  be  resident  irithin  t^  said  boVqn^ 
during  the  time  he  shall  continue  in  the  skid  o9ce  t'  that 
he  visit  the  sick ;  that  he  attend  burials  of  the  dead  iritinq 
the  said  parish ;  that  he  oatoehize  the  poor  aocording  to 
the  Boaor'a  gift  and  direotion,  fbr  whidi  4L  is  parable  to 
faim  yearly  by  the  alderman  and  btu^mes,  or  lihflir  r^ 
c^er  for  the  time  being;  that  he  peifcnU  allotfaer  dntiea 
incident  to  the  said  office ;  and  that  he  hath  liberty  t6 
gstiier  the  last  Easter  offteringa.  And  at  the  saioe  Beet^ 
ing  Hobert  Bnttx,  clerk,  vas  ehosen  Tead«r,'  and  adoepted 
oC  the  aaid  effioe  undn  the  propoaols,  conditions,  and 
agreements  abore  mentioned^  '     <  '  i  ,.    '-    ul 

'Ata  meeting  of  the  corporatiom,  held  on  tli^lSthibf 
/oly,  17&1,  the  Bcr.  Artibnr  Kynnesoaao  was^  choaM  and 
apptiintsd'OuratBorrsadbrof'the^smd  psorisli  of-St.  Janw^ 
in  the  ^aoe  of  the  said  John  Brinkley,  irhd  bad.  died;  ud 
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and  tli^  respeetively  aiaeepted  Ibe'  same  i  upon  the  «ito8i       1646. 
tertns  as  the  said  Arthur  KyxmeanaiiiWQ9  a^tpomtedi  >    . '         ^^^ 

/At  a; meeting'  of  tte  otxrpofBtion/heUuGda  the  Sthof     ^^' 
May>  1839,  the  B»eTu  E.  W;  Mattheir  w&8^  on  the  death  o£  Election  of 
Hm  Eev.  W.  Stooking^  the  late  holder  of.  *he  said  office^^  fJSJ**^"" 
deeted)by  tiie^corporationnciirKte  m$>rQeider  of  St.  James^ 
loinflh;  andhethen  aco6i)ted.Che  aaidjeffice.ixti.the  aaoiat 
terms  ast^  said  Arthur /KjmncismtmiJttd  lield  thb  same^' 
ciioept  that^  in  additionrtheoetb^rit' wae  then  first  ex^eaalg^ 
proTided  that  the  slddiE^iWvliiatthettF^^sbouhieatechizeliliei 
paorofthe  said  paridt  ofStLJanmesi  rj;(it     a-h-  h       -      mi 

•.'^  At  A  meeting  of  the  corpocatiQii,  fadd  .oiirthe  2<id  ^  Election  of 
Qctobery  1884,  the  Ee^.OuAldcistainLiivvlaateleQte^^^  1834. 


af^eptfid  the  said  officei  df  >  curate  or i  reader  of  St.  Jamesfs^* 

the  flame  being  theii  itacantth^ttho/death  of  thd  said  £;W.* 

Mattilieirji  xkpQtL  the  folloiting  temiis^  tSiat  a  tosaj^^^-^hat 

the  said  CAtkinsoui  ehould^. juscejH^c  >tfaB  -said  leffice  tdtbdnt 

tejr,  salary,  payment^  or  remrdiro^tfaB  aldsttnani  or  bur^ 

gesses^of  the  Bai4<bo!ro]pgh  ini  theArapuUidteaj^ity^iithift 

he  should  read  prayers  twice ieyKvyttBuAdaiy/^and'^onceoyt 

thrd^'days  in^the) wedE,'toirit^mpOli  iMc^iday^' Tuesday,         '  u      i  < 

and  Wednesday  mnmings/i  pnUttciy,  vi^hiikT  tbe'^  ^ariB&  : .: 

cfaforch  of  St.  James  aforesad;(and  twice >iq>oni  levery  'HqU^ 

day  or;  day  of  humiliation  dr  thainksgiviiig  appoinjted!  by 

aatiunity  of  parliflment^  or  stiieiii^al)  ApjAnn^iDonty  asi  had 

hiiJievto  been  used  and  fH»n8lQinj0dpiand>4#ioei60Br]^  Mf 

afaainrilhe'ireek:ipreteding  th^>festiyffeiifqEastctf/Whit4 

suiltido,  tod-Ohvistmail^  that  .the  said'OjAtkinstHiiahoidd 

be  resident  within  the  aaid  btm)i^  during>}tlietiln&  he 

should  continue  in  theteidofiee;  thak^he^dKadd'vnitthe 

siek>  attend  the  burials^of  the  dead/  andioatipdiise  tiie  poor 

within  the  said  parish  of  8^.  James,  and  diould  ^[leftrform 

dl  other  duties  inedmbentupoai  die  said  dffic&;lmd  that 

he  diould  tadce  and  receive^to  his  owAivfarall  sorpHce  fbte 

iheietofoite  nsoaUy  taken  ^anditeoeirved  Illy  fortne^  cmrates 

or  readers  of  the^aid  parishes ;  and  tlmtlihe  said  C.  Atkia<- 


>l      'I'ji.ii' 


I  ^  r 


.     ..     .'SNTHBCOMHON  rUAfl> 

VHithflMlf^  vbOD'^'Sltould  bfl,ifle«iK>aa  to.raliBqoish  and 
i^«g«..tbe!M«d..o9ee,.|pve?;t«::th«  AldtenDAaifor  thsrtime 
ll^g  tbn»/moQt1ss',iM)^^i4(irritiqgFef-,sych,M«  desire 

readers  was  made  diiri|^.|ilMa«u^,D;i^Hi  S^  dwiiig  the 

ytffafi\-eim79  *iff«  «lflr^D»wi>i»p»ronria»*d.'*a  eMh,of  the 
Sturw^  iffitlTQ  aaid  l«)fiOugb,!Rim  wnftpraadw?  pr, lecturer 
«f4,l9ae<wn»te  (j(,Kiftd^,ft^i^a(;b  pwwl^i;,^d  ^hen  is  no 
HiatfiRCe  dwag  thf , l^t-?i6ntfioned,p«iod  ofiaflj^ipwacher 
9f*w:?fie|hft¥iiK,lffiip.i:?nWTed.wdifl?MSMdii|fflnri^  office, 
«2,<;^,UL:1^e,,(saBe  <tf  Mr,  Bull,  in  the  ^earJ^O^fl^He 
mentioned;  but  theic  are  sixteen.  instaqcea.dnEtflgirlthe 
^aid.pehod  of  the  office  9f  i^ad^r  ImTing' ,l>0en  Ttuifrtfld.  by 
sajnefid^F  U>.  tb^  cargfuiitio^i  wd  tl^WE  aoo^pib^&c^.ofithe 

fWQfi.r:..,:.      VMM   .....     ..::    p,     .   -    ■    ,   ■/        I   .        -         ;   -T  w^.i 

;>il?^  ^r^acherp  pf.thOisai^  parishes  wore  !Ui  the  jreKll663 
pfOl^^br  tbf  i^i^KvatiiDB  %  aalaiy.  tjf  }0(V-  p<r  .wuiiunj  FfawA 
waa  subsequentlv,  in  off.alwutjthe  year  1^)6,  aa  \v  ^V  /.awjiyf." 
ptvtBh]'aqd  17,23  Wjitct.St.MaT^aiP^risbj  rfldu^o^d  4» SO/, 
por^fnniunjand.ia.tbis.year  18}4iwM;agfitniadvuie«dj)gr 
the  !C(}i¥otii^n,jto  I00ilip«r  4DmiBBufitivbic)kiUrjit*B  soi»- 

tiaWd.t&this.tilMkl.  J^:    u,    ■.    ,m,     .,lr    ;..  ijt>j:j-i  lo  nJnTf 


1CICHABLMA8  VACATION,  4  VICTORIJS.  411 

time  of  the  death  6f  tfe»'8aid'Cb'At«hii<taia$e^  ^Sb^lM  ty        i§^. 
the  mayoi'; iadidlP6iMy ^sO: hmg§iMA  iH '^he ^ ilaid  Mi^l^j      ^laiSk^ 
under  and  ^\ifYittv»i^t^§'^M&i69<«fW&Wfai4,  hiW,     jj^^jL 
8. 189,  and  1  &  2  Vict.  c.  31,  or  either  of  thieai'i'tidt  iM  ^ 

any  micfh  sttle>ai  y^t^taVe^iOtt^d^ii^h^k^s^^^  Mriiytn^w 

of  tbe^feifidd  offi^beefl^hilb6!^')iuldl^:^'J^^  jhiin  ^ti/.  ^r^bKoi  »«»*• 

The  n^hdle  ^ttftj^  cTStCStiU^l^  «ifnm(^  iH'  fh^didc^  Bury  st  Ed- 
of  Norwi^;  bit]  hbft^t&t^detttlV  tf^  MA  etA^itsm,  rth^ThTdio. 
that  fmrt  <tf  th^  «$9MQi»^8(iff(dk^lil9^1^^Ii1;h^  bdt*dti^  "^  ""^  ^'^r* 
of  Bojrf^t.  Bdlmu^^  isi  Itodlf  ^ifilkt^,'in^y'Hitidfermdf^ 
Tirt^ft^  6f  th*^lkt/»ft  T^ffl:  *;  i&Tf/iAd 
atMa  Me  MdJd^SSii;^ Will$^i9il&  Fdt^  V^iiri^'aatS 
tiiel9tbA^rf]>1637:,m^e>lMi^uH4axi^eC}^^reof;ti^ 
firofaLmhd  dioc^^  of  Nol!*wt6h  to  the  diWise  rf  Ely.^  -  '^^  ^'^ 

^  %dtt'  the'  death  ort^.  Afldiiboii^,  ii'4^i/(t6il'a^(^^'tM  Right  of  the 
BiMi^hamt^  as'to  whethc*^  the*  W^^&f  tt]^]j>oWtib^  1i  iiifea  ^3^"  ^ 
cessor  to  the  said  C.  Atkinson  in  the  said  office  becam^^^  que^iowd. 
hiir'ddAlk  %*MtM  i&^1^^'B}iAi6{^'^6f  :Bli^^  «i  >4^i^^    ^'khe 
dto^lefliey^  M4ietl^r^hbh  lfigli«^#till  lUMii^tb  tfi^  ttia;^ 

At  K  ta»6e($0g  oHl^lcdr^^A^oK^Otr^h^  lf^ItAl^,''h^%fi   Defendant  .p. 

the^eth'^  Juin^l889,iilw  drftoa^«J'^i>iii  the^iwwa  SS^uon** 
form  «pp<:^nledi1)y'tb(BrMd(]tf^Mtiol^'^t^ 
curate  or  reader  of  the  parish  of  St.  JaM!«8);''«tids>h^iAittii 
accepted  th^Msi^iipl^Jfhd  Mftfei;Ahiiflr  Atf-fehe^stttfl' C. 
Atkinson  hri8HteW^th#liM«^i  ^^^"^-1  i^'3{  oih  cTiJocir,  iouv. 

On  th^>2n(ft^M^^}^  ¥88»,  ^I^^M'Si^b^^f'fil^/ll^!^  Plaintiff  .p. 
an  initl^um^t  '«md^r  M^' lA^M'-^Md^dficUl  Mittl/ttti^flM  ^^^^ ^^  ^"^ 
tiie  pMhtiff  to  1^>^d''dffio«'^'«li!M;e  t^¥dflder'6f  tHe 
parish  of  m.J'itiA«^i'«dd''4ii'thfif  ^iikia^iiMM3ii6dt'?(H^ 
stated  that  the  said  bishop  authorized  the  saiif  *pfi^ttf 
to  receive  and:  fenjoy"  the  siu^filio^  feeS)'  afifl-all  oDU^j^  ph^ffits 
and  advantage  whatsoeve^bfi^ofi^ging^^to  ^Me^^d^'lAffice 
of  curate  or  reader,  and  theretofore  tMtaUj^'ttttk^'^^ 
received  by  former  curates  or  readers  of  the'  saM  parish 
church.  :  r 


.1    *'.':t'1K''   ■ 


413^  T  t  p '  >iii  'TH«  e&uuoff  rn A«^ 
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184e«         .^'^nie  defhtdaftt,  Af^Kiif  after  Ins  «]^iiifiiMlif  te^'tEli tii^ 
officse  by  the  corpontkm  ef  the  said  b^yhyogfa^  enteredtipoyk- 
Ht^  peKformance  of  the  duties  of  the  sidd  aSte,  ^aijd  th^  Mi 
oeqit  of  the  emohiments  and  profit*  theredl*,  and  ei^iitiAii^* 
Defendant  en-    to  do  SQch  duties  and  reoem  such  pfbfits  aiid  ei&dhtllietiltv 

tered  upon  the    ^    xi.  i—  •  /•  xi_       i^»    ^*/w^  -    -i* r^ -^.  ■.%-.- .^  ...*<' 

•^»ix»»J.n^«  ^r  tO'tiie  excnisioii  cn  toe'Diaiixtiit  ineretroin  rssBCCureiy  itvut 

the  duties,        the  said  2nd  of  July  to^  i^ut  the  14th  9t  Detettb^  l!SS9^ 

.    /  when  an  arrangSBieBl;  was  enteied   into  bet^iieif^'^ 

d^elidant.  and  tiie  corporation  om  the  one  pM^  tod'  fhe 

plaintiff  on  the  other  part^  that,  mkti!  the  questidtt  ttstb' 

.    th^  iright  of  momination  to  the  offioe  should  be4emdedy 

tte  dntiflt  ofthe  offioe  ahodd  be  peifcnnned  and  the  (MNififii' 

hereof  be  receiyed  by  a  third  party,  who  ahotiM  k^ep^^^ 

aoeoimt  of  such  porofits,  and  shoold,  irfter  dedoeting^  thi^jre- 

aat  aflter  tlM  cate  ia£2L2s.  per  week  for  Iri^  own^bkntib)^' 

n^6fm  for  the  time  he  should  do  th^  duties  o£  the  sail' 

office^;  pay  the  bahncey  if  any,  to  the  plidntiff  oif  ^efehct' 

wati  aceonding  aa.die. said  .question  should  be  dedd^id' 

fiiTonr  of  the  oneor  thebthet.  ;.i«<:i& 

and  received  The  defendant^  betweeui  the  said  2nd  of  JulyaiiiftlHMi^ 

fttrpuce  feet,     ^  p^eember,  xetmeA  in  right  of  the  said  office  40^.  H^ 

upfwarda  as  aurpUee  &ts,  paid  to  him  fin*  the  tokinniaaliibil' 
\fy  him  of  several  marriages,  and  for  his  officsating^M* 
several  baptisms  and  bniials  that  took  pkce  within'  4lbft 
s^. parish  of  SL James  dmzing  the  said  hust-meatkmed^ 
p^iripd.  ■■■■■■'■  -^»ii 

fees  for  iearch-     .  ^  ,^he  defaidani  also,  dttriug  the  same  period,  reoeived  4ti ' 
^   ^  right  qf  the  said  office^  and  by  tirtue  of  the  35th  Jieetion  (rih 

th^  statute  Q  &  7  WilL  4^  c  86,  eighteen  ahiUiugSiiiMii  «q^' 
wapcds  for  his  aUowi&g  divers  seaaohes  to  be  made  of  ^^ 
regist^  books  of  births,  deaths,  and  maniages,  in  hit  ke(^^> 
img,  and  lor  giving  divers  copies  certified  uiKlcr  his  hand  * 
of  divers  ^atries  in  the.Bame« 
and  fees  from         Xbe  delendaut  also,  during  the  same  period,  received  in 
dent  registrar    right  of  the  said  offioc,  aud  by  virtue  of  the  27th  aectsaiK 
ofthedutrict    of  thestatute  IVict.  c.  28,  ten  shilHngs  and  upwards  ftont 
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ih/^  aaid  parish  of  St.  James  is  utuated,  for  making  aiid 
delivering^  in  pursuance  of  the  SSfid  section  of  the  statute 
6  fc  7  WiU.  4v  c.  S&,  to  such  spperinteiidient  registrar,  qu^^ 
tfiriy  copies  certified  by  the  defendant  under  his  hand  of 
theentriea  Q^  viiinnages  made  dturing^  ^uch  quarters  Te^    ^  i,.; 

q^iee^velj  iA  the  itg^tes  books  kept  b J  ho^  .([|  »n  ;t  ii^ 

,Th^  d^endant  hasnerer  aocountedtaithe  plaintiff  fir  No  account. 
(^Tipaiflhiim.j^he  wd  waia  of*  laeiiey  which  tiie  defefadi&ii) 
haajreo^vediari^t  of  the  said  office.  ^  ' Micfq 

;  Jt,  is  agreed  jb^ween  the  parties  that  ^  the  conrt  shall  4i&  Court  to  draw 

a^Mbt^rtyitQidKaisr  the  s^o  iu^^  might  H^ 

ffiQAU.  tbf  ^v€(  f adask      •.•.■(!  i.^.  m ';■;•?  i-./-.  ■' ••.    •■•.•i.:ilt 

Tbiat  q\iQstkHpL  Ic^r  the  cqppuuoB  of  the*  court  upon  the  £uto  auestion. 
ab;9jife  at|tte4i  nWj.whether  tl^e  Hght  tof  nomiiiitlting^aifd' 
a|xm)iBting  a  ^rgynian  to  ithe  dffis^  af'icorate  or  readto' 
of  tb^  paiashi  ^t  St  JaiHes  in  St^rp  St:>EdBitinds  aforeidSEIi' 
wasi;  upoa  the  death-of  ttt&  aa^d  iCw  Atkinson^  vefated  in  thfi^ 
Bishop  of  Ely,  as  bishop  of  thetdiodesewwhidk  the<8a1d^ 
boftpjogb  is  situated^i  Ilf^the'coovt  shomld  be  d  bpitilbn  ^  *  ' 
tbatthe  right  of  nominating  and  appointing  a  otergyMdlP 
to  the  office  of  curate  or  reader  of  the  eaid  parish  of  ^;' 
Jwiefl^was^upon  the  death  of  the  said  G.  Atkinson^  "vested' 
iatiie  Bishop  of  Ely,  then  a  judgment  waste  be  ent^red^ 
f^.  the  plaintiff,  1^  rdict&  yeiificatione  and  confestdou,  fot^ 
nominal  damages :  but,  if  the  court  should  be  of  op&ojdftl 
that  sQoh  right  was  not  at  the  tiihe  of  the  dea(!h  df  ttie 
smd  C.  Atkinscm  vested  in  the  Bishop  of  Ely^  a  t^6lle  |)ff 5^* 
sefui:  should  be  entered  for  the  plaintiff;  ^and  a*  jtidgtirei^^ 
thereon  aooordingly  entered  for*  the  defendant^,  immed!^^ 
at^y  after  the  decision  of  th^  ea^/  b^  otherwi#e>  Wthie 
court  should  think  fit :  it  being  agteled;  in  pttrsuattbe  ift 
the  statute  3  &  4  Will.  4,  c.  42,  s.  35,  that  all  the  ptiooekl- 
iug^  herein  should  be  pursuant  to  the  directions  atitd  deid- 
siwMi  of  the  court;  Either  patty  to  be  at  libertjr  t6  tun 
th^^flpeoial  case  into  a 'Special  Terdiet.    *    -'  '   >^   >■<*  < 
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interest  payable  thereon  shall  be  carried  to  the  account  of        1840. 
the  borough  fund:  provided  always^  that,  in  any  case        hJ^^ 
of  vacancy  arising  before  any  such  sale  shall  have  taken  «• 

RSTNOLDfl. 

place  and  been  completed,  such  vacancy  shall  be  supplied 
by  the  presentation  or  nomination  of  the  bishop  or  ordi- 
nary of  the  diocese  in  which  such  benefice  or  ecclesiastical 
prefermeni  is  situated/'  The  first  question  is,  whether  the 
office  of  curate  or  reader  of  the  parish  church  of  St.  James, 
in  Bury  St.  Edmunds,  is  a  benefice  or  an  ecclesiastical 
preferment  within  this  clause :  for,  if  so,  the  right  of  nomi« 
nation  is  saleable ;  and  a  vacancy  having  occurred  before  a 
sale  had  been  effected,  the  right  to  appoint  a  clergyman  to 
fill  such  vacancy  became  vested  in  the  Bishop  of  Ely  a4 
bishop  of  the  diocese.  By  the  charters  set  out  in  the  spe* 
cial  case,  the  corporation  were  bound  to  provide  and  to  sup- 
port able  and  sufficient  ministers :  and  this  they  did  down 
to  about  the  year  1703,  paying  the  clergymen  so  appointed 
a  certain  salary :  from  that  period  they  ceased  to  pay  the 
curate  a  fixed  stipend^  and  he  received  only  the  surpUce 
fees.  The  curate  was  a  licensed  minister,  not  removable 
by  the  corporation,  and  his  office  originated  in  an  appro* 
priation.  It  may  be  material  to  advert  to  the  doctrine  oi 
appropriations,  which  will  be  found  amply  treated  of  in 
Bum's  Eccl.  Law,  title  JppropriationSy  in  Watson's  In- 
cumbent, 191,  in  Grendon  v.  The  Bisltap  of  Lincoln,  Plowd. 
493,  and  in  The  Duke  of  Portland  v.  Bingham,  1  Hag. 
Consist,  Rep,  157.  All  incumbencies  were  originally  rec- 
tories :  but  certain  ecclesiastical  corporations  had  sufficient 
influence  to  attach  to  themselves  rectories  of  parishes^ 
which  could  only  be  done  with  the  concurrence  of  the 
Crown,  the  patron,  and  the  ordinary.  Sir  W.  Scott,  in 
The  Duks  of  Portland  v.  Bingham,  says,  in  the  course  of  a 
very  learned  and  elaborate  judgment — '^  Appippriations 
are  an  abuse  which  took  their  rise  in  the  darker  ages. 
They  are  termed  usually  in  th(^  canon  law  ^  annexionps, 
ciunotiones,  unionQs,'  &c.,  and  the  term  appropriation,  which 

VOL.  II.  £  £ 
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was  borrowed  from  the  form  of  sucli  grant  'in  proprios 
osiis/  appears  to  Iiave  been  peculiar,  or  principally  conGnecl 
to  England.  Cucange  cites  a  letter  from  England,  in 
which  it  is  used — Gloss,  p.  592 :  it  is  seldom,  indeed,  to  be 
found  in  any  foreign  canon  without  reference  to  this 
country,  and  there  is  scarcely  a  foreign  writer  who,  in  no- 
ticing it,  does  not  say,  '  quas  in  Anglia  vocant  appropria* 
tiones,'  There  were  two  sorts  of  appropriation,  or  rather 
appropriation  was  authorized  to  be  made,  with  different 
privilegeB,  in  two  forms,  the  one  pleno  jure,  sive  utroque 
jure,  tarn  in  spiritualibus  quam  in  temporaUbus,  where  the 
interests  in  the  benefice,  both  temporal  and  spiritual,  were 
annexed  to  some  religious  house,  and  the  other,  non 
ntroque  jure,  though  pleno  jure,  as  it  is  described,  in  tem- 
poralibus,  where  temporal  interests  only  were  conveyed, 
such  aa  the  tithes  or  patronage  of  the  benefice ;  but  the 
cure  of  souls  resided  in  an  endowed  perpetual  vicar.  In 
the  first  species,  the  religious  house  had  the  cure  of  souls 
and  all  rights,  and  performed  the  duties  of  the  church  by 
its  own  members,  or  by  stipendiary  curates ;  and  the  dis- 
tinction on  this  point  is  summarily  described,  in  a  passage 
from  the  proceedings  of  the  court  of  Audience :  '  Cum  ec- 
clesia  conceditur  alicui  monasterio,  pleno  jure,  in  tempora- 
libusjtunc  Episcopi  debent  iustituere  vicarium  perpetnnm; 
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insufficient  against  the  power  of  the  monks.  The  civil  1840. 
legislature  next  interfered,  and  passed  the  statutes  15  Ric.2, 
c.  6,  and  4  Hen.  4,  c.  12,  which  require  that  vicarages  should 
be  regularly  endowed.  Such  was  the  general  and  legal 
character  of  appropriations  by  the  canon  law  and  by  the 
statutes  of  the  realm.  The  vicarage  became  a  benefice 
with  cure  of  souls,  and  the  monks  held  in  proprietatem,  in 
some  sort,  as  a  lay  fee.  Gibson,  719;  Mallet  v.  Trigff, 
1  Vern.  42.  But,  after  the  statute  of  appropriations,  the 
monks  were  too  subtle  and  cunning  for  the  law,  and  still 
nevertheless  obtained  appropriations  as  annexed  to  their 
tables,  as  before,  under  the  plea  of  poverty  and  inability  to 
support  themselves.  These  imiones  ad  mensam,  for  the 
sustentation  of  the  monks,  were  always  presumed  in  law 
to  be  in  utroque  jure,  and  it  was  an  universal  rule  that 
they  were  never  vacant,  but  that  there  was  a  perpetual 
plenarty ;  as  it  had  been  held  that  the  canon  '  de  supplend& 
negligenti&,'  which  gave  the  right  of  presentation  on  lapse, 
did  not  apply  to  such  appropriations.  The  monks,  who 
thus  may  be  said  to  have  been  the  immortal  incumbents, 
had  the  cure  of  souls  remaining  in  them,  and  the  minister 
whom  they  employed  was  a  mere  stipendiary.'^  Thus,  it 
seems,  the  case  of  an  appropriation  ad  mensam  mona- 
chorum,  which  this  is — difiTering  only  in  name  from  a  per- 
petual curacy — was  not  affected  by  the  statute  4  Hen.  4, 
c.  12. 

In  Bum's  Eccl.  Law,  title  Curates,  Vol.  2,  p.  54,  it  is 
said :  ''Of  curates  there  are  two  kinds  :  first,  temporary,  who 
are  employed  under  the  spiritual  rector  or  vicar,  either  as 
assistant  to  him  in  the  same  church,  or  executing  the  office 
in  his  absence  in  his  parish  church,  or  else  in  a  chapel  of  ease 
within  the  same  parish  belonging  to  the  mother  church : 
the  other,  by  way  of  distinction  called  perpetual,  which  is, 
where  there  is  in  a  parish  neither  spiritual  rector  nor  vicar, 
but  a  clerk  is  employed  to  officiate  there  by  the  impro- 
pntttor.    The  origin  of  perpetual  curacies  was  thus :   By 
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the  statute  of  the  4  Hen.  4,  c.  12,  it  is  enacted,  that,  in  every 
church  appropriated  there  shall  be  a  secular  person  ordained 
vicar  perpetual,  canonically  instituted  and  inducted,  and 
covenably  endowed  by  the  discretion  of  the  ordinary.  Buf^ 
if  the  benefice  was  given  ad  mensam  monachorom,  and  so 
not  appropriated  in  the  common  form,  bnt  granted  by  way 
of  anion  pleno  jure ;  in  that  case  it  was  served  by  a  tem- 
porary curate  belonging  to  their  own  house,  and  sent  out 
as  occafflon  required.  The  like  liberty  of  not  appointing 
a  perpetual  vicar  was  sometimes  granted  by  dispensation, 
in  benefices  not  annexed  to  their  tables,  in  consideration 
of  the  poverty  of  the  house  or  the  nearness  of  the  church. 
Bnt,  when  sach  appropriations,  together  with  the  chai^ 
of  providing  for  the  cure,  were  transferred  (after  the  dis- 
solution of  the  religious  houses)  from  spiritual  societies  to 
single  lay  persons,  who  were  not  capable  of  serving  them 
by  themselves,  and  who  by  consequence  were  obliged  to 
nominate  some  particular  person  to  the  ordinary  for  his 
license  to  serve  the  cure ;  the  curates  by  this  means  be- 
came BO  far  perpetnal  as  not  to  be  wholly  at  the  pleasure 
of  the  appropriator,  nor  removable  but  by  due  revocation 
of  the  license  of  the  ordinary.  Gibson,  819."  To  con- 
stitute a  perpetual  curacy,  augmentation  by  the  governors 
of  Queen   Annc'a  Ijouuty  is   not   iiecessan'.      Here,   tlie 
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party  to  fill  the  office  of  curate  or  reader  in  this  parish^  he  1840. 
must,  by  the  13  &  14  Car.  2,  c.  4,  s.  14,  be  in  priest^s  orders ; 
otherwise  the  office  might  be  filled  by  a  dissenter  or  a  lay- 
man ;  for,  if  this  be  neither  a  benefice  nor  an  ecclesiastical 
preferment,  the  party  filling  it  need  not  subscribe  the 
thirty-nine  articles  (13  Eliz,  c.  12,  s.  1),  or  read  the  book 
of  common  prayer,  or  take  or  subscribe  the  oaths  of  con- 
formity &c.  Whether  there  be  an  endowment  or  not,  the 
corporation  would  be  compelled  to  provide  a  fit  allowance ; 
Bonsey  v.  LeCy  1  Vem.  347 :  Gibson,  866,  In  The  Attorney'^ 
General  v.  Breretan,  2  Vez.  sen.  425,  Lord  Hardwicke  says : 
'^  It  is  a  contradiction  in  terms  to  say  that  a  perpetual 
curacy  is  removable  at  will  and  pleasure.^' 

2.  At  all  events,  the  office  in  question  is  by  force  of  the  2.  The  office 
statute  1  &  2  Vict.  c.  31,  made  retrospectively  a  benefice  brought  wUhin 
or  ecclesiastical  preferment  within  the  meaning  of  the  ^^^7*  ,^39* 
5  &  6  Will.  4,  c.  76.  It  is  a  sound  general  principle  in  the  hy  the  1  &  2 
exposition  of  statutes,  that  less  regard  is  to  be  paid  to  the 
words  that  are  used  than  to  the  poUcy  which  dictates  the 
act — Bawderok  v.  MackaUer,  Cro.  Car.  330 ;  Carver  v.  Pink' 
ney,  3  Lev.  82;  The  King  v.  HaU,  1  B.  &  C.  123,  2  D.  &  JR. 
241 ;  The  King  v.  7%c  Mayor  SfC.  of  Liverpooly  1  Ad.  &  E. 
176.  The  policy  of  the  municipal  corporation  act,  was,  to 
compel  corporations  to  dispose  of  all  church  preferment, 
because,  by  reason  of  the  repeal  of  the  test  and  corpora- 
tion acts,  dissenters  being  admitted  to  hold  corporate 
offices,  and  by  reason  of  municipal  elections  being  made 
more  popular  and  more  frequent,  it  was  thought  not  expe- 
dient that  the  right  of  nomination  to  spiritual  offices  or 
preferments  should  continue  to  be  reposed  in  them.  The 
office  in  question  is  clearly  as  much  within  the  mischief 
intended  to  be  remedied  by  the  act  as  any  other  ecclesi- 
astical preferment  that  can  be  conceived.  The  statute 
1  &  2  Vict.  c.  31,  is  not  merely  an  act  that  is  in  pari 
materia  with  the  6  &  7  Will.  4,  c.  76,  which  would  be 
enough  for  the  argument — Bac.  Abr.  Statute  (1. 3) ;  Gale 


IN  TBK  COMHON  FLEAS, 

y.  Lattrie,  5  B.  &  C.  156,  7  D.  &  R.  711  j  Edwarda  v.  7Ta 
Buhop  af  Exeter,  6  New  Cases,  146,  7  Scott,  679;  nor  ii 
it  simply  declaratory. 

Bompat,  Serjeant  {Biggs  Andrews  was  with  him),  contts. 
It  is  not  correct  (though  it  is  so  laid  down  in  some  of 
the  books)  to  say  that  all  appropriations  were  originally 
rectories.  \T\ndai,  C.  J. — Are  you  (the  corporation  having 
accepted  the  grant)  in  a  condition  to  say  that  this  was 
neither  a  rectory  nor  a  vicarage  ?  If  a  rectory,  it  was  held 
pleno  jure :  if  a  vicarage,  it  must  have  been  served  by 
a  perpetual  curate.]  It  is  enough  to  say  that  it  was 
not  both.  It  is  clear  there  was  no  endowment,  no  aug- 
mentation. The  peraoa  filling  the  office  was  a  mere  sti- 
pendiary curate,  or  a  chaplain.  A  readership  is  not  an 
ecclesiastical  preferment — Martyn  v.  Hind,  Cowp.  437, 
Doug.  X43 :  and  a  perpetual  curate  is  removable  at  plea- 
sure— Birch  V.  Wood,  Salk.  B06;  Price  v.  Pratt,  Bunb. 
273,  I  Barnard.  233 ;  Bum's  Eccl.  Law,  Curates,  Vol.  2, 
56  a.  n.  [TtTidal,  C.  J. — The  question  must  turn  upon  the 
1  &  2  Vict.  c.  31.]  That  act,  s.  1,  after  reciting  in  part 
the  139th  section  of  the  5  &  6  Will.  4,  c.  76,  and  farther 
reciting,  that,  "  in  some  instances  the  manors,  lands,  tene- 
ments, or  hereditaments  whereof  some  municipal  corpora' 
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fixed  or  assured  by  any  competent  authority ;  and /or  want  1840. 
of  any  regular  endowment  or  auffmentation  of  such  curacies 
they  had  not  become  perpetual  cures  or  benefices  presentO' 
tive,  and  the  curates  had  not  become  bodies  politic  and 
corporate  within  the  meaning  of  the  1  (tco.  1^  c.  10^  s.  54, 
and  36  Geo.  3^  c.  83^  s.  3 ;  by  reason  whereof  doubts  had 
arisen  whether  the  right  of  nominating  ministers  to  such 
churches  and  chapels  could  be  sold  under  the  provisions  of 
the  5  &  6  Will.  4,  c.  76;  and  that  it  was  expedient  that 
such  doubts  should  be  removed '^ — it  is  declared  and  en- 
acted "  that  every  right  of  nomination  of  every  such  priest, 
curate,  preacher,  or  minister,  which  at  the  time  of  the  pass- 
ing of  the  5  &  6  Will.  4,  c.  76,  was  vested  in  any  munici- 
pal corporation,  or  in  any  member  of  such  corporation 
in  virtue  of  his  office  as  such,  shall  and  may  be  sold  at 
such  time  and  in  such  manner  as  the  commissioners  may 
direct,  and  shall  by  such  conveyance  or  assurance  as  is  in 
the  said  act  mentioned  become  vested  in  the  purchaser 
thereof,  his  heirs  and  assigns ;  and  that,  from  and  after 
such  sale  and  assurance,  every  such  curacy,  preachership, 
or  ministiy  shall  become  a  benefice  presentative  within  the 
meaning  of  the  36  Geo.  3,  c.  83,  s.  3 ;  and  every  such 
curate,  preacher,  or  minister,  and  his  successors  for  ever, 
shall  become  and  be  a  body  politic  and  corporate  within 
the  meaning  of  the  1  Geo.  1,  c.  10,  s.  54,  and  shall  have 
perpetual  succession,  and  shall  be  capable  of  taking  and 
holding  in  perpetuity  all  such  lands,  tithes,  tenements, 
hereditaments,  monies,  goods,  and  chattels  as  shall  be 
granted  unto  or  purchased  for  them  respectively  by  the 
governors  of  the  bounty  of  Queen  Anne,  or  by  other  per- 
sons contributing  with  the  said  governors  as  benefactors; 
and  every  such  purchaser,  his  heirs  and  assigns,  may  pre- 
sent to  such  benefice  from  time  to  time  when  and  as  the 
same  shall  become  vacant,  in  the  same  manner  to  all 
intents  and  purposes  as  patrons  may  now  present  to  bene- 
fices presentative."     By  the  words  of  the  act,  the  office  is 
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^n,  whether  the  proviso  contained  in  the  139th  section  of        1840. 
the  5  &  6  Will.  4,  upon  which  alone  the  right  of  supplying 
the  vacancy  by  the  presentation  or  nomination  of  the  bishop 
of  the  diocese  can  be  supported,  extends  or  not  to  the  pre- 
sent case. 

Upon  the  first  point,  we  are  of  opinion  that  the  right  of  i.  The  right  of 
presentation  or  nomination  in  question  clearly  falls  within  l^^thin  the  i  ft 
the  provisions  contained  in  the  1  &  2  Vict.  c.  31,  so  as  to  ^  victc  3i. 
make  it  unnecessary  to  consider  whether  such  right  does 
or  does  not  fall  within  the  139th  section  of  the  former 
act. 

That  it  was  the  intention  of  the  legislature  to  take  from  AU  church  |hh 
municipal  corporations,  when  established  upon  their  new  fromrorpon^ 
system,  all  ecclesiastical  patronage  of  every  kind  and  de-  ^^"^ 
scription,  and  to  vest  the  same  in  the  purchasers  thereof, 
appears  to  be  beyond  doubt.  The  general  and  comprehen- 
sive terms  used  in  the  former  act;  the  passing  of  the 
second  act  in  order  to  facilitate  the  sale  of  Church  patron- 
age, which  recites  the  doubt  as  to  the  Church  patronage 
therein  described,  and  the  terms  in  which  such  doubt  is 
thereby  removed;  the  entire  absence  of  any  supposable 
ground  of  distinction  between  one  species  of  ecclesiastical 
patronage  and  another,  in  respect  that  some  should  be 
taken  from  them  and  others  left :  these  circumstances  aU 
combine  to  prove  the  intention  of  the  legislature  to  have 
been  the  general  removal  of  all  ecclesiastical  patronage 
from  the  hands  of  municipal  corporations.  And,  certainly, 
the  particular  character  and  description  of  the  patronage 
now  under  consideration,  as  claimed  on  the  part  of  the  cor- 
poration, assuming  it  to  be  correctly  claimed,  viz.  the 
right  of  nominating  a  curate  or  reader,  for  a  period  as 
short  and  limited  as  they  thought  fit,  with  the  power  to 
remove  him  at  their  own  pleasure,  would  not  entitle  it  to 
any  particular  favour,  as  an  exception  from  the  general 
operation  of  the  statutes. 

But  the  question  whether  the  right  of  patronage  claimed 
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1M>.  mad  tnjimuL  hw  tte  eurpuratiMn  of  Bvj  St.  SAmnd^ 
docs  or  does  not  &IIwii;;&iiL  t^  uyirtiiM  qf  Ae  itatote 
1  k  2  YkiL  e.  31,  wiH  best  appear  br  coaipaBiiis  tlie 
deKxiptm  of  the  patronaee  caotabied  im  tikal  ac^  widi 
tke  &ets  stated  in  the  case.    Tbe  act  ledtei^  "  dial,  in 


iciaed,  weire  granted  to  Aem  vifli.  an 
ohKgatinn  to  nomxiiate^  provide^  aad  iwilain  in  certain 
chniilics  ud  dbapeb  able  and  fit  friBBt^  cvate^  preadk- 
ciay  or  ■inJHlrrs  fiar  Ag  perfiaranrr  andadmimrtration  of 
eedesastical  dntics  and  lites  therein,  and  ibr  the  rare  of 
tkeKiokof  tbepanUaicnandinkabclants;  and,  altlioag^ 
waA  corpofationa  t^ie  firam  tone  to  tone  doljr  nominated 
and  pronded  sadi  priests^  curates^  preadiers,  or  ministen^ 
and  paid  stipends  ibr  their  sastenance,  and  haie  either 
provided  houses  for  their  residence  or  paid  aDowancea 
in  Hen  thereof,  yet  sodi  stipends  or  aOovances  hare  not 
been  fixed  or  assured  b j  an j  competent  authontj,  and  for 
want  of  an  J  regolar  endowment  or  angmentation  of  any 
sndi  carades  thej  haye  not  been  perpetual  coresy  or  bene- 
fices presentatiTe,  and  the  corates  have  not  become  bodies 
pditic  and  carponie  within  the  meaning  of  the  1  Geo.  1, 
c  10,  or  36  Geo.  3,  c,  83^  by  reason  whereof  doubts  hare 
arisen  whether  the  right  of  nominating  ministers  to  snch 
churches  and  chapehies  can  be  sold  under  the  provisions 
of  the  first-recited  act.^'    Now,  upon  reference  to  the  fiacts 
stated  in  the  case,  the  right  claimed  and  exerdsed  by  the 
corporation  of  Bury  St.  Edmunds  appears  to  agree   so 
dosely  with  the  redtal  of  the  act,  that  it  might  almost  be 
supposed  that  the  legislature  had  shaped  the  remedy  with 
an  express  view  to  this  particular  case  (13).     For,  by  the 
grant  to  the  corporation  of  the  6th  of  James  the  First,  the 
alderman  and  burgesses  agreed  to  pay  8/.  10^.  out  of  the 


(13)  The  bill  was  in  fact  intro-      the  day,  who  had  been  the  Re- 
duced by  the  Solicitor-General  of     cordcr  of  Bury  St  Edmunds. 
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tithes  thereby  granted  to  them^  yearly,  to"  the  use  of  the 
curates  and  ministers  of  the  two  parish  churches  of  Bury  St. 
Edmunds :  and  by  the  second  grant,  of  the  12th  of  James  «• 

the  First,  the  king,  after  stating  his  expectation  that  the 
alderman  and  burgesses  of  Bury  St.  Edmunds  would  provide 
able  and  fit  ministers  and  preachers  of  the  Word,  and  other 
officers  of  the  churches  aforesaid  necessary,  at  all  times  to 
come,  granted  to  the  alderman  and  burgesses,  and  their 
successors,  the  whole  and  entire  rectories  and  vicarages  of 
Bury  St.  Edmunds,  and  the  said  parish  churches  of  St. 
Mary  and  St.  James,  and  all  rights  and  patronage  of  the 
same,  and  all  the  tithes,  both  greater  and  less,  and  all  other 
rights  to  the  same  belonging,  to  be  held  by  them  as  freely 
and  fdlly  as  the  late  abbot  of  the  said  monastery  then 
lately  dissolved,  or  any  other  his  predecessors,  had  held  the 
same.  Now,  under  these  grants,  which  were  accepted  by 
the  corporation,  there  can  be  no  doubt  but  that  the  corpo- 
ration were  bound  to  make  a  sufficient  provision  for  the 
cure  of  the  parish  in  question,  and  that  they  had  the  nomi- 
nation and  appointment  of  the  person  or  persons  who 
should  perform  the  duty ;  nor  is  there  any  doubt,  that,  if 
they  had  appointed  a  person  to  such  cure,  with  a  fixed  sti- 
pend, and  irremovable  at  their  own  pleasure,  he  would 
have  been  a  perpetual  curate  in  the  strict  legal  sense  of  the 
word. 

It  appears,  however,  firom  the  statement  in  the  case,  that  No  endow- 
they  did  not  make  any  endowment,  or  give  any  fixed  sti-  "*"'* 
pend  to  the  ministers  in  either  of  the  churches ;  nor  did 
they,  so  far  as  appears  in  the  case,  for  a  considerable 
period  subsequent  to  the  grants  of  King  James,  appoint 
any  one  particular  person  to  the  cure  ol  either  of  the 
churches ;  but,  from  the  year  1652  (the  records  previous  to 
which  year  are  lost),  down  to  the  year  1687,  the  alderman 
and  burgesses  firom  time  to  time  appointed  and  provided 
the  ministers  necessary ;  during  some  part  of  that  time 
procuring  as  they  were  best  able,  firom  Sunday  to  Sunday, 
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1840.        clergymen  firom    Cambridge   or   elsewhere^  and    paving 
12,^2         them  for  such  their  services.     So   that  the  corporatioii 
*-  during  that  early  period  appear  to  have  acted  precisely  in 

the  same  manner  as  the  monastery  itself  before  the  disso- 
Intion  had  done,  except   that  the  'corporation  procured 
ministers  from  other  quarters,  instead  of  furnishing  them 
out  of  their  own  bodr.     Instances  of  which  mode  of  nomi* 
nation  were  probably  not  unfrequent  at  an  early  period 
after  the  dissolution  of  monasteries :  as  would  appear  from 
the  case  of  Carver  v.  Pmknepy  3  Lev.  83,  where  a  cove- 
nant is  set  out  in   a  lease  by  the  Dean  ol  Lincoln  of 
a  certain  rectory  to  the  defendant,  who  covenants  with 
the  dean  ''that  he  would  find  or  provide  a  sufficient 
minister  or  priest  to  serve  in  the  church,  such  as  the  dean 
and  his  successors  should  allow  and  approve,  and  would 
pay  the  said  priest  forty  marks  per  annum.'^     So  that  the 
person  or  persons  provided  by  the  corporation  to  officiate 
in  the  cure  of  the  parish  at  that  time  appears  to  have  been 
removable  or  changeable  at  their  will,  just  as  the  monk 
sent  to  officiate  by  the  monastery  was  in  some  instances 
removable  "  ad  nutum  prioris  -/^  as  appears  in  the  case  in 
Cro.  Jac.  517.    And,  supposing  such  right  of  the  corpora- 
tion to  appoint  or  present  continued  to  be  the  same  up  to 
the  time  of  the  municipal  corporation  act,  which  the  counsel 
for  the  defendant  contends  to  have  been  the  case,  that  is, 
if  there  was  no  fixed  stipend  payable  by  the  corporation, 
and  the  corporation  had  the  power  to  appoint  and  remove, 
the  case  would  fall  precisely  within  the  words  of  the  pre- 
amble of  the  statute  of  Victoria — that  tithes  were  grant- 
ed to  the  corporation  with  an  obligation  to  nominate  able 
and  sufficient  ministers;  that  ministers  were  nominated 
and  prorided  by  the  corporation,   and  stipends  paid  by 
them;  but  the  stipends  not  having  been  fixed  or  allow- 
ed by  competent    authority,    and  for   want   of  regular 
endowment  or  augmentation,  the  curacies  have  not  be- 
come perpetual  curacies :  and  the  present  case,  therefore. 
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^ould  be  precisely  that  which  the  statute  intended  to        1840. 

provide  for.  i,,^^ 

Two  objections  have  been  urged,  on  the  behalf  of  the  »• 

RSTNOLDSa 

corporation,  against  the  application  of  the  statute  to  the  ^^^g^ment  for 
case  before  us.  In  the  first  place,  it  is  said  there  was  the  defendant 
nothing  which  could  be  the  subject-matter  of  a  sale,  within 
the  intention  of  these  acts;  for,  there  was  no  certain  dur- 
ation of  incumbency  in  the  cure;  the  appointment  was 
entirely  at  the  will  of  the  corporation,  who  might  displace 
one  curate  or  reader  and  appoint  another,  as  they  pleased. 
Admitting  this  power  of  amotion  to  have  existed  in  the 
corporation,  for  the  purpose  of  argument,  but  not  conced- 
ing it  to  be  a  fact  in  this  case,  when  it  appears  that  the 
curates  have  been  regularly  licensed  by  the  bishop,  the 
effect  of  which  Ucense  it  is  now  unnecessary  to  enter  into; 
admitting  it,  however,  to  exist,  still  it  is  difficult  to  feel 
the  force  of  the  objection :  for,  the  corporation  are  only 
required  by  the  act  to  sell  such  right  of  nomination  or 
presentation  as  they  actually  possess,  without  any  reference 
to  the  period  for  which  the  nomination  or  presentation  is 
given.  If  their  right  is  to  present  a  curate  who  holds  for 
Ufe,  they  sell  a  power  of  presentation  for  life ;  if  a  curate 
who  is  removable  at  will,  such  will  be  the  presentation  that 
is  put  up  to  sale. 

It  is  objected,  in  the  second  place,  that  the  right  of  nomi- 
nation exercised  by  the  corporation  in  respect  of  the  parish 
church  of  St.  James,  is  not  a  nomination  of  one  incumbent  to 
the  church,  but  of  two  separate  and  distinct  ministers,  vis. 
a  curate  or  reader,  and  a  preacher  or  lecturer,  each  with  a 
distinct  and  separate  means  of  support  provided  for  them ; 
the  curate  receiving  the  surplice  fees,  the  preacher  having 
a  salary  paid  to  him  by  the  corporation.  And  it  is  asserted 
that  two  benefices  in  one  and  the  same  parish  are  unknown 
to  the  law  of  England,  and  cannot  exist  together.  That 
there  is  not,  however,  any  inconsistency  in  law  in  the 
proposition  that  two  benefices  should  exist  in  one  and 
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1840.  the  same  parish,  is  evident  from  the  instance  of  paraon 
and  vicar,  who  may,  under  particular  circumstances,  both 
have  the  cure  in  the  same  parish ;  the  parson,  as  it  is  said, 
habitualiter;  the  vicar,  actualiter — see  Cro.  Jac.  517 — a 
proposition  that  is  also  adopted  by  the  late  Lord  Stowell  in 
his  judgment  in  the  case  of  Tlte  Duke  of  Portland  v.  Bmg^ 
ham,  1  Hagg.  162.  But,  in  fact,  the  objection  is  one  that 
applies  itself  rather  to  the  mode  in  which  the  ecclesiastical 
commissioners  will  deal  with  the  right  of  patronage,  and 
direct  the  sale,  than  to  the  question  now  before  us,  which 
is  confined  to  the  right  of  the  ad  interim  appointment : 
and,  so  far  as  is  necessary  to  the  present  inquiry,  it  is  suf- 
ficient for  us  to  say  that  the  office  of  curate  or  reader  ap- 
pears to  us  to  fall  within  the  scope  and  intention  of  the 
statute  above  referred  to,  of  the  1  &  2  Vict.  c.  31, 
2.  Right  to  pre-  The  second  question,  therefore,  now  arises,  whether,  the 
bUhop  of  the  ^'^'^  fiedling  within  that  statute,  it  is  comprehended  within 
***^*^*^  the  proviso  of  the  139th  section  of  the  former  statute ;  so 

as  to  give  the  bishop  of  the  diocese  the  power  of  appoint- 
ing to  a  vacancy  before  the  sale.  And  we  think  the  ne- 
cessary consequence  of  holding  it  to  be  within  the  statute 
of  Victoria,  is,  to  bring  it  within  the  139th  section.  And 
we  consider  the  case  the  same  as  if  the  descriptive  words 
of  the  later  statute  of  Victoria  had  been  actually  inserted 
in  the  139th  section  of  the  former  act,  and  had  formed 
part  of  that  section.  The  doubts  expressed  in  the  recital 
of  the  statute  of  1  &  2  Victoria^,  is,  whether  such  rights 
of  nomination  as  are  therein  described  could  be  sold  under 
the  provisions  of  the  139th  section ;  one  of  which  very  pro- 
visions is,  the  power  of  interim  appointment  given  to  the 
bishop  of  the  diocese.  And,  when  it  is  argued,  that,  by 
the  express  words  of  the  statute  of  Victoria,  the  curacy 
does  not  become  a  benefice  imtil  after  the  sale,  and  that 
this  appointment  takes  place  before,  it  may  be  answered 
that  the  power  of  appointment  in  the  139th  section  is  not 
limited  to  the  case  of  benefices,  but  is  extended  also  to 
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the  ecclesiastical  preferment  mentioned  in  the  clause ;  and         1840. 
that  the  right  of  nomination  to  this  curacy,  is,  upon  the 
argument,  to  be  considered  as  virtually  introduced  into 
the  clause  itself  by  the  latter  statute. 

For  the  reasons  above  given,  we  think  the  right  of 
appointment  to  the  office  of  curate  or  reader  of  the  parish 
church  of  St.  James  in  Bury  St.  Edmunds,  became  vested 
in  the  Bishop  of  Ely  on  the  death  of  the  late  curate,  and 
that  judgment  relict&  verificatione  must  therefore  be  en- 
tered for  the  phiintiff,  for  the  damages  agreed  upon  be- 
tween the  parties. 

Judgment  accordingly. 


END   OF   THE   SITTINGS. 
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xT  IS  ORDERED  that  R  party  entitled  to  appear  to  a  de- 
claration in  ejectment^  may  appear  and  plead  thereto  at 
any  time  after  service  of  snch  declaration  and  before  the 
end  of  the  fourth  day  of  the  term  in  which  the  tenant  is 
required  by  the  notice  to  appear^  in  town  causes;  and 
before  the  end  of  the  fourth  day  after  the  term  in  which 
the  tenant  is  required  by  the  notice  to  appear^  in  country 
causes ;  and  may  proceed  to  compel  the  plaintiff  to  reply 
thereto^  or  may  sign  judgment  of  non  pros.^  notwithstand- 
ing such  plaintiff  may  not  have  obtained  a  rule  for  judg- 
ment on  such  service  of  declaration :  and  that  a  plaintiff 
who  may  have  omitted  to  obtain  a  rule  for  judgment 
within  the  time  prescribed  by  the  present  rules  and  prac- 
tice^ shall  be  entitled^  on  production  of  such  plea^  to  an 
order  of  a  judge  for  leave  to  draw  up  a  rule  for  judgment 
as  of  the  time  at  which  such  rule  for  judgment  would  have 
been  obtained. 


Denman^ 

N.  C.  TiNDAL, 

Abinger^ 

J.  Littledale^ 

J.  Parke, 


J.  B.  BOSANQUET, 

E.  H.  Alderson, 
J.  Patteson, 

J.  GURNEY, 

J.  Williams, 


J.  T.  Coleridge, 
T.  Erskine, 
W.  H.  Maule, 

R.  M.  ROLFE. 
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THE  JUDGES  WHO  SAT  IN  BANC  DURINO  THIS  TERM  WERE— 
TINDAL,  C.  J.,  BOSANQUET,  J.,  ERSKINE,  J.,  AND  MAULE,  J. 


1841. 

Johnson  and  Others  t;.  Fbeedman.  Tuesday^ 

TJan.  12/A. 
HE  plaintiffs  having  brought  an  action  in  this  court  and  The  piaintiflb 

also  filed  a  bill  in  equity  in  respect  of  the  same  matter^  the  to'thefr  election 
Master  of  the  Rolls  made  an  order  on  them  to  elect  which  |?  v^^^  «- 

ther  at  law  or 

course  they  would  pursue,  when  they  elected  to  proceed  in  *«  equity,  chose 

-rt.  1.1.  i-ii  .the  latter :  pre- 

equity.  rnor  to  their  having  so  elected^  the  cause  m  this  viousiy  to  such 
court  being  at  issue^  notice  of  trial  gi ven^  and  default  made^  fendant  had  obi 
the  defendant  obtained  a  rule  for  costs  of  the  day:  and  tainedaruiefor 

"^  costs  of  the  day, 

now^  for  the  same  default —  the  piaintift 

having  failed  to 
go  to  trial  pur- 

Manning,  Serjeant^  moved  for  judgment  as  in  case  of  a  JJ*j'J  that^^he*' 
nonsuit,  relying  on  Anderson  v.  Tombs,  2  Anstruther,  568.  co«w  not  after- 

,      ,  .  .  .         wards  move  for 

There^  the  plaintiff  was  proceeding  at  law  and  in  equity,  judgment  as  in 
and,  upon  an  order  to  elect,  elected  to  proceed  in  equity,  g^jt  f^^  the 
he  being  then  under  a  peremptory  undertaking  to  try  the  "*"•  default, 
action  at  law.     On  a  motion  for  judgment  as  in  case  of  a 
nonsuit  for  not  proceeding  to  trial,  it  was  objected  that  the 
plaintiff  could  not  proceed  to  trial,  being  restrained  by  the 
order  in  equity.     But  the  court  said  :  "  If  you  elect  not 
to  proceed  at  law,  you  must  abide  by  the  consequences  of 
«uch  election  -/'  and  the  rule  w^  made  absolute. 

VOL.  II.  F  r 
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1841.  Per  Curiam. — ^There  is  no  default  wbicli  entitles  yon 

JoHKsoN       ^  move  for  judgment  as  in  case  of  a  nonsuit.     The  de- 

V-  fendant  is  not  in  a  situation  to  take  the  cause  down  hj 

Fbbbdmam. 

proviso. 

Rule  refused. 


Tueidapf  CaSSIDY  V.  StEUART,  M.  P. 

Jam.  12th.       m 

A  CB.  n.  cmn  X  HE  plaintiff  haying  obtained  judgment  against  the  de- 
thoM  cmmL  fendant^  a  member  of  parliament,  for  268/.  5s.,  on  the  Ist 
whereacjip.ad  ^f  j^^^  j^^  lodged  with  the  sheriff  of  London  a  writ  of 

retp.  migot  it-  *^ 

sue.  Therefore,  testatum  ca.  sa.  agaiust  the  defendant,  with  instructions  to 

where  a  ca.  hl 

hadbtued  rctum  non  est  inventus.  The  writ  having  been  accord- 
2r*of  parJuT"'  ^^'j  ^  returned,  an  exigi  facias  was  issued  and  lodged 
ment  (pending    ^^  i}^q  sheriff,  who  in  obedience  thereto  caused  the  de- 

hifl  pnTilege) 

lor  the  porpoae  fendant  to  be  once  demanded  at  the  hustings  court.     On 

toottUairry,  the  29th  of  Juuc,  Erskine,  J.,  made  an  order  ''that  all 

rat  had  ulen^'  proceedings  to  outlawry  against  the  defendant  in  this  cause 

once  proclaim,  be  sct  aside  for  irregularity,  with  costs,  to  be  taxed  and 

of  exigent— the  paid  by  the  plaintiff,  the  defendant  being  a  member  of 

S:^-^,.  parli^ent." 

for  irregularity; 
though  it  wBf 

twom  that  no  Spankic,  Seijcant,  in  Michaelmas  Term  last,  obtained  a 
•tion  of  ^Vdel  ^^^  nisi  to  rcsciud  this  order,  with  costs. — Though,  by 
tend^^whUaT'  '^^^^^  ^f  his  privilege  of  parliament,  no  capias  utlagatum 
his  privilege       oould  be  executed,  or  perhaps  issue,  ac^ainst  the  defendant. 

continued.  >        r^       r  *  *-o  » 

there  is  nothing  to  prevent  the  plaintiff  from  taking  the 
preparatory  steps  which  he  has  taken.  The  privilege  is 
strictly  and  merely  personal.  The  House  of  Commons,  in 
the  time  of  Charles  the  First  (2  Pari.  Hist.  978),  seem  to 
have  claimed  privilege  to  an  extravagant  extent :  and  in 
1689,  Sir  Francis  Pemberton  and  Sir  Thomas  Jones,  judges 
of  the  King^s  Bench,  were  committed  to  custody  for  a 
supposed  breach  of  privilege  in  adjudicating  in  an  action 
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brought  against  a  serjeant-at-arms  {Jay  v.  Topham,  14  East, 
102^  n.)  for  an  act  done  by  order  of  the  House :  see  13 
Howell's  St.  Tr.  822.  But  shortly  afterwards  an  act  passed, 
the  12  &  13  Will.  3,  c.  3,  limiting  the  privilege  to  the  per- 
son, and  to  the  time  of  the  actual  sitting  of  parliament  (1). 


1841. 


CA88IDT 
V, 

Stbuart. 


(1)  The  first  section  enacts  that 
"  any  person  and  persons  shall  and 
may  commence  and  prosecute  any 
action  or  suit  in  any  of  his  majes- 
ty's courts  of  record  at  Westmin- 
ster, &c.,  against  any  peer  of  this 
realm,  or  lord  of  parliament,  or 
against  any  of  the  knights,  citizens, 
and  burgesses  of  the  House  of  Com- 
mons for  the  time  being,  or  against 
their  or  any  of  their  menial  or  other 
servants,  or  any  other  person  enti- 
tled to  the  privilege  of  parliament, 
at  any  time  from  and  immediately 
after  the  dissolution  or  prorogation 
of  any  parliament,  until  a  new  par- 
liament shall  meet,  or  the  same  be 
re-assembled,  and  from  and  imme- 
diately after  any  adjournment  of 
both  Houses  of  parliament  for 
above  the  space  of  fourteen  days, 
until  both  Houses  shall  meet  or  re- 
assemble ;  and  that  the  said  respec- 
tive courts  shall  and  may,  after 
such  dissolution,  prorogation,  or 
adjournment  as  aforesaid,  proceed 
to  give  judgment,  and  to  make 
final  orders,  decrees,  and  sentences, 
and  award  execution  thereupon  ; 
any  privilege  of  parliament  to  the 
contrary  notwithstanding." 

Section  2.  •"  Provided,  neverthe- 
less, that  this  act  shall  not  extend 
to  subject  the  person  of  any  of  the 
knights,  citizens,  and  burgesses  of 
the  House  of  Commons,  or  any 
other  person  entitled  to  the  privi- 
lege of  parliament,  to  be  arrested 

F  P 


during  the  time  of  privilege:  ne- 
vertheless, if  any  person  or  per- 
sons, having  cause  of  action  or 
complaint  against  any  peer  of  this 
realm,  or  lord  of  parliament,  such 
person  or  persons,  after  any  disso* 
lution,  prorogation,  or  adjournment 
as  aforesaid,  or  before  any  session 
of  parliament,  or  meeting  of  both 
Houses  as  aforesaid,  shall  and  may 
have  such  process  out  of  his  majes- 
ty's courts  of  King's  Bench,  Com- 
mon Pleas,  and  Exchequer,  against 
such  peer  or  lord  of  parliament,  as 
he  or  they  might  have  had  against 
him  out  of  the  time  of  privilege ; 
and  if  any  person  or  persons  hav- 
ing cause  of  action  against  any  of 
the  said  knights,  citizens,  or  bur^ 
gesses,  or  any  other  person  entitled 
to  privilege  of  parliament,  after 
any  dissolution,  prorogation,  or 
such  adjournment  as  aforesaid,  or 
before  any  sessions  of  parliament, 
or  meeting  of  both  Houses  as  afore- 
said, such  person  or  persons  shall 
and  may  prosecute  such  knight, 
&c.,  in  his  majesty's  courts  of 
King^s  Bench,  Common  Pleas,  or 
Exchequer,  by  summons  and  dis- 
tress infinite,  or  by  original  bOl, 
and  summons,  attachment,  and 
distress  infinite  thereupon  to  be 
issued  out  of  any  of  the  said  courts 
of  record,  which  the  said  respective 
courts  are  hereby  impowered  to 
issue  against  them  or  any  of  them, 
until  he  or  they  shall  enter  a  com- 
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The  prinlege  was  still  further  curtailed  by  the  10  Geo.  3, 
C.50;  the  first  section  of  vhich,  after  reciting  that  "the 
several  laws  theretofore  made  for  restraining  the  privil^e  of 
parliament  with  respect  to  actions  or  suits  commenced  and 
prosecuted  at  any  time  from  and  immediately  after  the  dis- 
solution or  prorogation  of  any  parliament,  nntil  a  new  par- 
liament should  meet,  or  the  same  be  rc-assembled,  and  from 
and  immediately  after  an  adjournment  of  both  Housea  of 
parliament  for  above  the  space  of  fourteen  days,  until  boUi 
Houses  should  meet  or  assemble,  were  insufficient  to  ob- 
viate the  inconveniences  arisiag  from  the  delay  of  suits  by 
reason  of  privilege  of  parliament,  whereby  the  parties  often 
lost  the  benefit  of  several  terms ;"  for  the  preventing  all 
delays  the  king  or  his  subjects  may  receive  in  prosecuting 
their  several  rights,  titles,  debts,  dues,  demands,  or  suits, 
for  which  they  have  cause — enacts  that  "  any  person  or 
persons  shall  and  may  at  any  time  commence  and  prose- 
cute any  action  or  suit  in  any  court  of  record,  &c.,  against 
any  peer  or  lord  of  parliament  of  Great  Britun,  or  against 
any  of  the  knights,  citizens,  and  burgesses,  and  the  com- 
missioneTS  for  shires  and  burghs  of  the  House  of  Com< 
mens  of  Great  Britain  for  the  time  being,  or  against 
their  or  any  of  their  menial  or  any  other  servants,  or  any 
other  person  entitled  to   the   privilege  of  parliament  of 
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outlawed  at  the  suit  of  one  Palmer;  and  that  Allen^  the  1841. 
attorney  in  the  suit^  did  threaten  to  proceed  to  trial :  the 
plaintiff  and  attorney  are  both  ordered  to  be  brought  to 
the  bar  by  the  serjeant/'  No  fault  is  there  found  with  the 
process  :  it  is  the  execution  of  it  only  that  is  complained  of. 
Numerous  authorities  shew  that  the  privilege  is  personal 
only :  Bacon's  Abridgment^  iVtrt/6^6(C) ;  Benyon  v.  Evelyn^ 
£ridgman's  Judgments^  324^  Garth.  137^  n.  1  Lev.  111^  n.; 
Holiday  v.  Cohnel  Pitt,  2  Str.  985,  Fortesc.  159,  34i2,  Bar- 
nardiston,  442,  2  Comyns,  444. 

Bompas,  Serjeant,  shewed  cause. — ^The  writ  of  capias 
was  irregularly  issued,  the  defendant  clearly  not  being  liable 
to  be  arrested.  Though  delivered  to  the  sheriff  with  in- 
structions to  return  non  est  inventus,  still  he  might  execute 
it  according  to  its  command.  The  sheriff  having  returned 
non  est  inventus,  the  next  proceeding  towards  outlawry  is  the 
exigi  facias,  which  directs  the  sheriff  to  demand  the  party 
from  busting  to  busting,  until  he  be  outlawed  if  he  do  not 
appear,  and,  if  he  does  appear,  then  the  sheriff  is  to  take 
his  body.  The  simple  question  is,  can  a  man  be  subject 
to  outlawry  for  not  appearing,  when,  if  he  does  appear,  the 
sheriff  by  reason  of  his  privilege  cannot  take  him  ?  Before 
the  passing  of  the  12  &  13  Will.  3,  c.  8,  the  privilege  of  a 
member  of  parliament  was  not  a  mere  personal  freedom 
from  arrest:  no  legal  proceedings  could  be  had  against 
a  party  so  privileged  during  the  sitting  of  parliament. 
lErskine,  J. — Or  for  forty  days  after  a  dissolution  (2).] 
That  statute,  though  it  renders  them  liable  to  be  sued 
during  the  time  of  privilege,  still  provides  that  they  shall 
not  be  arrested  or  imprisoned :  as  also  do  the  2  &  8  Anne, 

( 2 )  See  Jenk.  Cent.  118,  Case  try,  viz.  3  £dw.  4,  c.  1,  and  limited 

35.    This  point,  though  hefore  un-  to  forty  days  before  and  forty  days 

defined  by  the  British  parliament,  after  the  conclusion  of  parliament. 

if  in  Ireland  ascertained  by  a  sta-  Bac.  Abr.  Privilege  (C),  4. 
lute  of  the  legislature  ofthatooun- 
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e.  18,  and  the  11  Geo.  2,  c.  24.  The  10  Geo.  3.  c.  Si^ 
contemplates  proceediDgs,  not  by  capias,  bat  hy  ntmmoiu 
and  distress  infinite.  There  is  nothing  in  any  tX  the 
statute*  to  jostify  a  coarse  of  proceeding  that  may  lead 
to  the  personal  arrest  of  a  member.  Holiday  v.  Pitt 
has  been  referred  to  in  order  to  shew  that  the  privilegG 
claimed  is  confined  strictly  to  the  penon.  Bat  there  the 
appbcation  was  limited  to  the  discbarge  of  the  peraon 
of  Colonel  Pitt :  the  court  could  grant  no  more  than  was 
asked  of  tbem.  Hatsell,  edit.  1818,  Vol.  1,  p.  184,  s.  17, 
records  the  following  case,  which  shews  the  nature  and 
extent  of  the  privilege  at  the  time  of  which  be  is  writ- 
ing : — "  In  the  fourth  Register,  p.  810,  Prynn  reports  the 
case  of  .Hodges  and  Moore,  in  the  first  year  of  Charles  I., 
as  follows :  '  Moore,  having  privilege  of  parliament,  pro- 
cares  tbe  Speaker,  Sir  H.  Finch,  to  write  his  letter,  in  the 
name  of  tbe  parliament,  to  tbe  court  of  King's  Bench,  to 
stay  judgment.  The  court  was  greatly  offended  at  this, 
and  would  have  returned  a  sharp  answer  to  the  parliament, 
if  it  bad  not  been  dissolved ;  because  it  is  against  the 
oaths  of  tbe  judges  to  stay  judgment,  nee  per  Grand  Seal, 
nee  per  Petit  Seal,  per  le  statute ;  but  tbe  way  in  such 
case  is  to  procure  a  supersedeas,  which  is  a  special  writ 
appointed  in  these  cases  :  and  this  is  to  be  allowed,  being 
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counsel  del  party,  ou  le  party  luy  mesmes,  me«  nemy  le        1841. 
Court ;  que  n'eat  lye  de  prender  notice  sous  special  breve ;       camidy 
mes  les  partyes  queux  prosecute  sont  en  danger/    This  ^' 

case  is  reported  in  Latch,  15,  4!8,  150,  and  in  Noy^  83, 
there  is  a  short  note  of  it.  It  appears  upon  the  journals  of 
the  20th  of  May,  1 626 ;  and  it  is  referred  to  the  select 
committee  to  whom  Sir  Robert  Howard's  case  had  been 
referred.  This  committee  make  no  report,  and  the  parlia- 
ment is  dissolved  upon  the  15th  of  June.  If  the  judges 
had  continued  of  the  same  mind,  which  the  reporter  Latch 
says  they  were,  '  to  have  written  a  sharp  answer  to  the 
parliament,^  it  is  probable  that  the  House  of  Commons, 
which  had  compelled  the  High  Commission  Court '  to  va* 
cate  and  annihilate'  all  their  proceedings  against  Sir  Ro- 
bert Howard,  when  in  breach  of  their  privilege  (proceed^ 
ings  subscribed  by  the  Lord  Archbishop  of  Canterbury, 
Lord  Keeper,  Lord  President,  Lord  Lincoln,  and  several 
others),  would  not  have  quietly  acquiesced  in  this  disobe- 
dience of  the  court  of  King's  Bench  to  an  order  which 
from  the  beginning  of  the  century  had  been  sent  to  all  the 
courts  of  Westminster-Hall,  and,  as  far  as  appears,  had 
been  always  attended  to.''  There  have  been  several  in- 
stances, since  the  case  of  Colonel  Pitt,  of  writs  of  capias 
against  peers,  peeresses,  and  members  of  parliament, 
whose  privileges  all  rest  upon  the  same  foundation,  being 
aet  aside  on  motion,  as  irr^ular.  Thus,  in  Lady  Huniinff* 
don's  Case,  Bac.  Abr.  Privilege  (C),  5,  '^  a  bill  of  Middle- 
sex was  issued  out  of  B.  B.,  by  an  attorney  of  the  court, 
against  the  Countess  of  H.,  which  was  discharged  by  super- 
sedeas without  pleading,  because  it  appeared  by  the  record 
that  she  was  a  peeress;  and  the  attorney  committed  for  suing 
out  the  process."  So,  in  Forinam  v.  LordRokeby,  4  Taunt. 
668,  this^court  set  aside  the  proceedings  as  irregular,  the 
defendant,  who  was  a  peer  of  Ireland,  having  been  served 
with  a  common  capias.  And  in  Briscoe  v.  The  Earl  of 
Egremonty  8  M.  &  S.  88,  the  same  course  was  pursued  in 
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l$4l.  Ae  earn  of  an  Eneriiwh  peer  mrrxd  jhSl  a  eo]^  of  a  Ul 
of  Mkidleaex.  These  canes  :ihev  t&flt  die  vice  m  in  the 
procem  Pt«ecdaMrtnoati»rrT.g>iDirt.p.rtrwlok 
pocQtected  ftnaL  arrest,  is  as  imipiaper  and  iQegBl  as  to 
ceed  to  outlaw  one  already  in  cmtodr — Jumta  ▼, 
»  Moore,  580. 

SpoMiie.  Serjeant,  in  sopport  <tf  his  rale. — Tbe  tiaiiikge 
of  a  pe»r  is  wideir  diffisrent  firom  tbat  of  a  ■wiahcM  of  tke 
Hooae  of  Commoixa  ;3\  thoo^  it  would  be  kBe  ta  colcr 
mpon  tiiat  diacuaaiun  here.  It  i»  cnoo^  to  aar  Aat  tke 
prmle^  of  this  defendant^  as  re^nlated  l^  tke  alatiitea 
that  haTe  been  referred  to^  does  not  disable  him  firooa  bcia^ 
sued,  bat  onlr  interdicts  coeromi  of  hk  pcssoii.  ^**^«»- 
tni^that  a  capias  othgatani  coold  not  beexecvted,  wkat 
ii  there  to  present  its  iasmn^,  where  ao  awilfitifiiin  of  Ae 
person  is  contemplated  »  long  as  the  prxfilege  Aall 
tinne  ?  b^Bdaaf  t.  Pitt  dearij  shews  that  Ae  wril 
not  conndered  onlawfoL  The  object  of  the  10  Gcol  S^ 
c.  50,  wasy  to  giTe  ercrr  haSxj  in  suits  against  mcadwra 
that  is  ccMiaistcnt  with  their  necesaarr  personal  pririlege. 


TixnAL,  C.  J. — ^The  question  in  thb  case  b  whedier  or 
not  there  is  anr  irregnlaritr  in  a  plaintiff  suing  out  a  writ 
rf  ca.  sa.  against  a  member  of  parliament  whilst  his  privi* 
lege  exists,  for  the  purpose  of  proceeding  to  oatlawrj-.  In 
dealing  with  this  qaestion,  I  will  consider  in  the  first  plaoe 
whether  the  soing  ont  the  writ  be  an  irregnlaritT,  and  in 
the  next  whether  the  object  and  intention  of  the  par^ 
soing  it  ont  can  influence  the  character  of  the  proceeding. 
OHfin  0f  tVc  ^c  ^<^^  ^  capias  ad  satis&ciendom,  except  in  actiona 
***  of  trespass  Ti  et  armis,  was  unknown  to  the  common  law; 
nor  is  it  given  by  the  express  words  of  any  statute :  it 
arises  by  consequence  of  law ;  the  statutes  of  Marleberge 

(3)  See  Croft  t.  Lord  PerciTal,  7  Scott,  847,  for  one  disliuctioii. 
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(52  Hen.  3),  c.  23,  and  Westminster  2  (13  Edw.  1),  c.  11,  1841. 
having  given  the  writ  of  capias  ad  respondendum  in  actionfi 
of  account,  and  subsequent  statutes  having  extended  it  to 
other  actions — the  25  Edw.  3,  stat.  5,  c.  17,  to  debt  and 
detinue,  and  the  19  Hen.  7,  c.  9,  to  all  actions  on  the 
case — ^the  ca.  sa.  was  as  a  necessary  consequence  held  to 
lie  upon  the  judgment,  to  enable  the  plaintiff  to  obtain  its 
fruits :  see  3  Salk.  286.  And  the  rule  has  always  been 
broadly  laid  down,  that,  where  a  capias  lies  in  process,  a 
capias  ad  satisfaciendum  will  lie  after  judgment — HoT" 
berths  Case,  8  Rep.  12.  a.  The  first  inquiry,  therefore,  will 
be,  whether  a  member  of  parliament,  pending  his  privi* 
lege,  is  liable  to  have  a  writ  of  capias  ad  respondendum 
issued  against  him.  Upon  the  authorities  it  seems  to  me 
that  he  is  not.  The  books  of  practice  (4)  lay  it  down 
that  a  ca.  sa.  does  not  lie  in  actions  against  peers  or  peer- 
esses, or  against  members  of  the  House  of  Commons  dur- 
ing their  time  of  privilege.  Some  of  the  older  books  state 
an  exception  which  shews  the  ground  upon  which  this  pri- 
vilege rests.  Thus,  in  Harris  and  the  Lard  Moun^ay^s 
Case,  2  Leonard,  173,  Harris  afi&rmed  a  plaint  of  debt  in 
the  Ouildhall  in  London  against  the  Lord  Mountjoy,  and 
made  an  attachment  of  the  goods  of  the  said  lord  in  the 
hands  of  Sir  Drew  Drewie ;  the  lord  removed  the  matter 
into  the  Common  Pleas  by  a  writ  of  privilege :  if  now  the 
said  lord  shall  find  bail,  was  the  question,  because  that  he 
is  a  lord  of  parliament,  &c.  And  the  opinion  of  the  whole 
court  was  that  he  should  find  bail,  for,  that  is  the  course 
of  the  court,  whosoever  is  the  party.  And  by  Anderson, 
C.  J.,  admitting  the  law  to  be,  that  the  body  of  a  lord  of 
parliament  shall  not  be  taken  in  execution  (which  I  do 
not  believe),  yet  notwithstanding  that  bail  shall  be  found 
in  such  case :  for,  the  condition  of  bail  doth  consist  upon 
two  points — ^first,  that  he  render  his  body  to  prison  in 

(4)  See  Tidd'i  Practice,  9th  edit  p.  1025;  ArchboId*i  Practice^ 

7th  edit  by  Chitty,  p.  419. 


fTBUAmT. 


410  Cf  THB  COMMOW  VLMA3, 

1841.  ezecatioii,  if  judgment  be  gxreii  agiiiist  Iiim — weeaaaStr, 
*Gajudt  ^^  ^  P^y  ^^  condemnation :  and  therefixe,  if  tbe  bodjr  of 
tile  baron  of  parliament  is  not  arobjeet  to  execution,  yet 
the  bail  AaR  stand  for  die  second,  L  e.  to  jmj  die  coo- 
demnadon  moneys.  And  aU  the  jnadcei  wexe  of  dear 
opinion,  that,  tar  execution  npon  a  statute  sta^^e — noer- 
chant,  npon  the  statute  of  Acton  Bomd.  (11  Edw.  1),  or 
vpon  the  statute  23  Hen.  8 — the  body  of  a  baron  of  par- 
liament diaU  be  taken  in  execution;  for,  by  these  st»- 
tntes,  such  persona  were  not  exempted.  Tlie  Tesy  ezccp- 
tion  mentioned  in  that  case  shews  the  existence  of  the 
priTilege,  though  it  cannot  prevail  against  an  act  of  the 
legislature.  In  die  case  of  the£reatfory  cjf  Sfavyt  v.  Cl»> 
mmmd.  Dyer,  59.  b.,  one  Trewynard  was  im^isooed  upon 
a  writ  of  exigent  which  issued  upon  a  capias  ad  •^^iftfa- 
dendum  at  the  suit  of  one  Skewys;  and  he  so  being  in 
execution  a  writ  of  pnriiege  of  parliament  inoed  to  one 
R.  Chamond,  then  dieriff  of  Cornwall,  reciting  that  Tre- 
wynard was  a  burgess,  and  also  the  custom  of  the  privi- 
lege of  parliament,  by  virtue  of  which  writ  the  said  sheriff, 
during  the  time  of  the  last  session  of  the  last  parliament 
holden  in  35  Hen.  8,  let  him  go  at  large;  and  thereupon 
the  executors  of  Skewys  brought  debt  against  the  said 
Chamond :  upon  demurrer,  one  question  raised,  was,  whe^ 
ther  the  privilege  be  allowable  in  this  case  for  a  burgess 
of  parliament  being  arrested  [in  the  time  of  parliament] 
npon  a  writ  of  execution :  and  the  court  held  that  it  was ; 
and  added  that  ^  every  privil^e  is  by  prescription,  and 
every  prescription  which  sounds  for  the  common  weal  ia 
good,  although  it  be  to  the  prejudice  of  any  private  indi* 
vidual/'  It  may  therefore  well  be,  that,  by  reason  of 
this  prescription,  which  is  for  the  common  good,  members 
of  parliament  are  firee  firom  the  capias  ad  respondendum, 
and,  if  so,  from  the  capias  ad  satisfaciendum  also.  Lord 
Chief  Justice  Hale  also  lays  it  down  (2  Hale's  P.  C.  199), 
that,  in  civil  actions  between  party  and  party,  regularly 
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a  capias  or  exigent  lies  not  against  a  lord  of  parliament  of        1841. 
England.    And  it  seems  that  the  privilege  of  a  member  of      caswdt 
the  House  of  Commons,  during  the  sitting  of  parliament^  v* 

stands  upon  the  same  foundation  as  that  of  a  peer. 

Then,  if  it  be  irregular  and  unlawful  to  issue  the  writ.  As  totheinten- 
can  the  object  and  intention  of  the  party  suing  it  out  make  party. 
any  difference?  I  think  not.  Abstractedly  considered, 
no  intention  or  design  of  the  party  can  make  the  issuing 
of  the  writ  more  or  less  lawful.  Who  can  say  that,  the 
writ  being  out,  the  plaintiff  may  not  depart  from  his 
original  intention?  or  that  the  sheriff  will  not  feel  bound 
to  execute  the  mandate  of  the  court?  Then,  if  any  fur- 
ther reason  be  wanting,  see  the  form  of  the  exigent :  it 
requires  the  sheriff  to  call  upon  the  defendant  to  render 
himself,  which  is  doubling  the  evil.  With  regard  to  the 
statutes  12  &  13  Will.  3,  c.  3,  and  10  Geo.  3,  c.  50,  it  does 
not  appear  to  me  that  they  have  much  bearing  on  the 
point :  if  any,  it  is  against  the  plaintiff.  The  first  of  these 
acts  was  passed  for  the  purpose  of  enabling  parties  to  sue 
peers  and  members  when  parliament  was  not  sitting ;  and 
in  it  is  contained  an  express  exemption  from  personal 
liability.  Then  the  10  Geo.  3,  c.  50,  allows  the  proceed- 
ings to  go  on  during  the  sitting  of  parliament,  but  still  has 
the  same  express  exception  in  favour  of  the  person.  And 
the  2  Will.  4,  c.  39,  which  (s.  9)  regulates  the  present  mode 
of  proceeding  against  a  member  of  parliament,  in  s.  19 
reserves  this  privilege. 

It  seems  to  me  therefore,  that,  by  upholding  these  pro- 
ceedings, we  should  be  recognising  the  validity  of  a  writ 
the  execution  of  which  by  the  sheriff  we  must,  if  called 
upon  so  to  do,  set  aside ;  and  consequently  that  the  order 
of  my  Brother  Erskine  for  setting  them  aside  was  proper, 
and  that  the  rule  for  rescinding  that  order  must  be  dis** 
charged  with  costs. 

BosANQUBT,  J. — I  am  also  of  opinion  that  this  rule  should 
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be  discharged.  It  is  admitted  that  members  of  p&rliameot^ 
whether  of  the  upper  or  the  lower  House,  are  pririleged 
from  arrest.  This  is  a  privilege  they  have  enjoyed  for  a 
very  long  period,  and  in  former  times  to  an  extent  infinitely 
greater  than  in  our  day :  and  it  is  recognised  and  regu- 
lated by  the  various  statutes  that  have  been  referred  to. 
The  question  that  is  now  presented  to  us  is,  whether, 
whilst  the  privilege  exists,  a  plaintiff  may  lawfully  sne  ont 
process  by  which  the  sheriff  is  directed  to  take  in  execu- 
tion the  person  of  a  member.  It  appears  to  me,  that,  if 
the  thing  which  the  writ  commands  the  sheriff  to  do  is 
itself  iUegal,  the  writ  which  directs  it  to  be  done  most  be 
illegal  also.  It  is  said  that  the  writ  was  not  issued  with  a 
view  to  an  invasion  of  the  defendant's  privilege,  but  merely 
with  a  view  to  forward  the  proceedings  so  that  a  capias 
utlagatum  might  be  issued  against  the  defendant  the  mo- 
ment bis  privilege  should  cease.  But  the  direction  of  the 
writ  is  to  do  the  act  immediately.  On  this  short  ground, 
therefore,  it  appears  to  me  that  the  writ  was  irregnlarly 
issued,  and  that  the  proceedings  under  it  were  properly 
set  aside. 

Maule,  J. — I  also  think  this  rule  should  be  discharged. 
The  11  &  12  Will.  3,  c.  3,  and  the  10  Geo.  3,  c.  50,  shew 


V, 
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rect  80  far  as  relates  to  proceedings  against  a  peer;  but  it  1S41. 
is  contended  that  it  does  not  apply  to  members  of  the  cassidt 
House  of  Commons.  The  principle,  however,  upon  which 
the  cases  rest  is  this,  that,  the  party  not  being  liable  to  be 
arrested  under  it,  the  writ  is  irregular :  and  it  being  ad- 
mitted here  that  it  would  be  illegal  to  arrest  the  defendant, 
the  writ  must  also  be  taken  to  be  illegal.  There  certainly 
is  a  distinction  between  the  privilege  of  a  peer  and  that  of 
a  member  of  the  House  of  Commons;  for  example,  a 
peeress  has  it.  Buk,  as  far  as  the  present  question  is  con- 
cerned, the  distinction  does  not  apply.  The  privilege  of 
peers  to  be  free  from  arrest  was  the  foundation  of  that  of 
members  of  the  lower  House ;  and  it  is  a  privilege  that 
both  have  enjoyed  from  time  immemorial,  whether  they  sat 
in  one  House  or  in  twov  I  am  clearly  of  opinion  that  a 
writ  directing  the  sheriff  to  take  the  body  of  one  having 
privilege  of  parliament  is  irregular;  and  that  the  order  for 
setting  aside  the  proceedings  in  this  case  was  well  made. 

Erskine,  J. — I  still  entertain  the  opinion  upon  which  I 
acted  in  making  the  order,  that  the  writ  itself  was  irregu- 
lar;  and  the  principle  upon  which  that  opinion  was  found- 
ed, was  that  which  has  been  laid  down  by  the  court.  I 
will  merely  refer  to  a  case  that  has  not  yet  been  cited— r 
Crew  V.  Baih,  1  Leonard,  329 — ^which  shews  distinctly, 
that,  where  a  capias  ad  respondendum  cannot  issue,  there 
can  be  no  capias  ad  satisfaciendum,  and  no  proceedings  to 
outlawry  thereon.  There,  ''  a  writ  of  error  was  brought 
upon  a  judgment  given  in  the  Common  Pleas  in  a  bill  of 
privilege  brought  by  an  attorney  of  the  said  court  upon  an 
obligation,  and  upon  the  said  judgment  issued  forth  pro- 
cess of  execution,  upon  which  the  defendant  was  outlawed; 
and  the  error  was  assigned  in  this,  that,  upon  that  judg  • 
ment,  process  of  outlawry  doth  not  lie,  for,  capias  is  not 
in  the  original  action ;  and  so  was  the  opinion  of  the  whole 
court,  being  upon  a  bill  of  privilege;  and  the  outlawry 
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WM  rerened."  So,  here,  inannad]  as  this  actkm  cookl 
not  hare  been  commenced  against  the  defendant  by  c^m 
ad  respondendum,  a  capias  ad  satistiunendam  could  not 
legnlariv  issne  as  a  fonndation  for  proceedings  to  ontlawrr. 
Before  the  passiiig  of  the  12  &  13  Will.  3,  c.  3,  no  process 
at  all  conld  issne  against  a  member  of  parliament.  When 
that  statute  for  the  first  time  enah^  parties  to  soe  mem- 
bers of  parliament,  it  pointed  ont  the  prooeas  wlutdi  it 
shonld  be  allowable  to  issne :  but  there  is  nothing  in  the 
act  to  warrant  the  issuing  of  a  capias.  The  2nd  aectioa 
describes  the  process  that  may  issne  against  "  any  of  the 
knights,  citizens,  and  burgesses  of  the  House  of  Com- 
mons, or  any  other  person  entitled  to  the  privilege  of  par- 
ment/'  but  it  expressly  provides  that  they  shall  not  be 
subject  to  arrest  during  the  time  of  privil^e ;  thereby  im- 
pliedly declaring  that  no  capias  ad  satisfadendom  shall 
issue  against  tbem.  The  10  Geo.  3,  c.  50,  extended  the 
right  of  suing  members  as  to  time,  but  1^  the  mode  of 
suing  them  as  it  stood  under  the  former  act;  still  expreasly 
proriding  that  they  shonld  not  be  arrested  or  imprisoned. 
The  plaintiff's  statement  that  he  did  not  design  to  make 
an  illegal  use  of  the  writ,  in  no  degree  alters  the  case :  the 
court  has  no  right  to  place  in  the  hands  of  a  par^  p 
which  it  would  be  illegal  in  him  to  execute. 
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At  the  trial  before  the  sheriff  of  Staffordshire,  a  verdict        1841. 
passed  for  the  plaintiff  for  Is,,   the  plaintiff  being  un-    batchilou 
able  to  prove  more  than  an  admission  (made  at  the  time      _   '- 

,  ^  ^  DUDLBY. 

the  writ  was   served)    by  the  defendant  that  something 
was  due. 

The  Solicitor-General,  in  Michaelmas  Term  last,  moved 
for  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
proceedings  should  not  be  stayed  on  payment  of  the 
amount  of  the  verdict,  or  why  judgment  should  not  be 
entered  for  the  plaintiff  tvithout  coats. — He  submitted, 
that,  the  sheriff  having  no  power  to  certify,  in  order  to 
deprive  the  plaintiff  of  costs — Wardroper  v.  Richardson, 
\  Ad.  &  E.  75,  3  N.  &  M.  889 ;  Jones  v.  Bond,  5  Dowl.  455, 
2  M.  &  Welsby,  313 ;  Pritchard  v.  M'Gill,  2  M.  &  Welsby, 
880,  5  Dowl.  731 — and  the  writ  of  trial  having  been 
granted  only  in  cousequence  of  the  plaintiff  insisting  that 
he  had  a  demand  against  the  defendant  for  a  sum  exceed- 
ing 40«.,  this  was  the  only  way  in  which  the  defendant 
could  obtain  relief. 

A  rule  nisi  having  been  granted — 

Talfourd,  Serjeant,  now  shewed  cause. — ^There  is  no  sug- 
gestion, that,  at  the  time  he  brought  the  action,  the  plain- 
tiff did  not  bonft  fide  believe  he  should  be  able  to  prove  his 
demand:  his  failure  to  do  so  arose  solely  from  the  inability 
of  the  witness  called  to  prove  the  delivery  of  the  goods  to 
swear  to  their  value ;  and  the  admission  fell  short,  because 
the  person  to  whom  it  was  made  could  not  state  that  any 
particular  amount  was  admitted,  or  that  the  defendant  had 
seen  the  sum  indorsed  on  the  writ  before  he  made  the  ad- 
mission. If  the  plaintiff  had  been  guilty  of  any  miscon- 
duct in  obtaining  the  writ  of  trial,  the  defendant  might 
have  moved  to  set  it  aside.  But  in  its  present  form,  there 
is  no  pretence  for  the  motion.  [The  plaintiff  swore  that 
the  2/.  %s.  9d.  was  due]. 
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77te  Solidt&r-General,  in  support  of  his  rule. — The 
county  court  was  open  to  the  plitiutiff  at  all  events  to  the 
extent  of  39«.  \Matde,  J. — This  looks  like  an  application 
to  the  court  to  extend  the  provisions  of  the  43  Eliz.  c.  6 — 
to  supply  a  defect  in  the  statute  lav.]  The  courts  are  in 
the  habit,  vithout  the  aid  of  any  statute,  of  depriving  of 
costs  a  plaintiff  who  wantonly  proceeds  with  the  suit  after 
a  tender.  The  writ  of  trial  in  this  case  was  only  granted 
upon  the  distinct  assertion  of  the  plaintiff  that  he  wont 
for  21.  8«.  9d.  There  heing  no  evidence  to  shew  that  he 
ever  had  any  right  to  recover  that  snm,  the  statement 
made  to  the  judge  on  that  occasion  was  wholly  unwar- 
ranted. 

TiNDAL,  C.  J. — I  think  we  have  no  authority  to  grant 
this  application.  The  action  was  hrought  to  recover 
21.  8>.  9(/.,  the  sum  indorsed  on  the  writ.  The  ground 
upon  which  the  case  is  put,  is,  that  the  plaintiff  was  guilty 
of  a  breach  of  faith  in  representing  to  the  judge  on  the 
apphcation  for  the  writ  of  trial  that  his  demand  exceeded 
40».  The  affidavits  by  no  means  satisfy  me  that  that  is 
BO.  I  think  the  plaintiff  might  fairly  have  believed  that 
he  would  be  able  to  prove  an  admission  of  the  debt :  the 
failure  in  this  respect  arose  simply  from  the  fact  of  the 
witness  being  unable  to  swear,  that,  when  the  defendant 
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1841. 

Turner  t?.  Diaper.  Wedneiday, 

DJan,  \Zth, 
EBT  for  work  and  labour.     Pleas — ^first,  never  indebted  Debt  for  work 

except  as  to  37/.  6*.  8rf. — secondly,  payment  of  36/.  3*.  picw— never 
before  action  brought— thirdly,   payment  into  court  of  j^^^^^'syl  el^^w^ 
1/.  3«.  8rf.     The  plaintiflf  joined  issue  on  the   first   and  —payment  of 

*^  '*  set.  St.  before 

second  pleas,  and  took  the  1/.  Ss.  8d.  out  of  court.  action  brought 

At  the  trial  before  the  undersheriflf  of  Warwickshire,  the  i^toTcourt^of  *" 
defendant  proved  an  agreement  that  the  work  should  be  pjiinjjff ^^ned* 
done  for  40/.,  and  that  he  had  paid  the  plaintiflf  36/.  3*.  on  i""*  on  the  first 

and  second 

account ;  and,  to  cover  the  balance,  2/.  iSs.  4a.,  he  proved  pleas,  and  took 
that  he  had  done  for  the  plaintiflf  a  portion  of  the  work  to  ^u*  ^f  gj„,j^ 
that  amount.     On  the  part  of  the  plaintiflf,  it  was  insisted  ^^^^^^^^^  ^'** 
that  this  should  have  been  pleaded  as  a  set-oflf.     The  under-  proved  that  the 

work  was 

sheriflf,  however,  was  of  a  diflferent  opinion,  and  a  verdict  agreed  to  be 
was  found  for  the  plaintiff.  fhThe  haTpkid 

S6/.  Zs.,  and 
that  the  rest  of 

Croulbum,  Seijeant,  now  moved  for  leave  to  enter  the  the  work  to  the 
verdict  for  the  plaintiflf  for  2/.  13*.  4rf.,  or  for  a  new  trial. —  2*  "3*!  M.  had 
He  submitted  that  the  defendant's  claim  for  the  work  Jf'"fr*i^^ 

himself: — Held, 

aU^^  to  have  been  done  by  himself  was  clearly  the  subject  that  the  defend- 
ant was  entitled 

of  a  set-oflf,  and  ought  to  have  been  so  pleaded — Graham  to  a  verdict, 
V.  Partridge,  3  M.  &  Welsby,  395,  1  Tyr.  &  G.  754,  5  Dowl.  SVlhauhe 

208.  latter  sum  was 

properly  the 
subject  of  a  set- 

TiNDAL,  C.  J. — I  think  this  case  is  governed  by  that  of 
Cousins  V.  Paddon,  2  C.  M.  &  R.  547,  5  Tyr.  535,  4  Dowl. 
488,  where  it  was  held,  that,  under  the  general  issue  to  an 
action  for  goods  sold  and  delivered,  or  for  work  and  labour 
done,  the  defendant  may  prove  (even  since  the  new  rules) 
that  the  goods  delivered  were  not  such  as  were  contracted 
for,  or  that  the  work  was  done  in  unworkmanlike  manner, 
although  there  was  a  special  contract  to  pay  for  the  goods 
or  work  at  a  certain  price.  That  seems  to  me  to  be  pre- 
cisely this  case. 

VOL.     II.  G  G 
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BosANQUET.  J. — The  2/.  13*.  4rf.  mav  be  entirelv  throvn 
out  of  consideration. 

Ebskine,  J. — The  action  is  brought  to  reoorer  4(V.alkged 
to  be  due  from  the  defendant  to  the  plaintiff  for  work  and 
labour.     The  defendant  says  he  never  owed  the  plaintiff 
more  than  37/.  6$.  Sd.,  and  that  he  had  before  action  brongkt 
paid  him  36/.  Ss.,  and  he  pajs  1/.  3#.  8d  into  court    To  en- 
title him  to  a  verdict^  the  plaintiff  was  bound  to  prove  tbit 
he  had  done  work  to  an  amount  exceeding  the  raloe  of 
37/.  6*.  8^.  It  appeared  upon  the  whole  of  the  eiidence  that 
the  work  was  by  agreement  to  be  done  for  401.,  but  that 
the  plaintiff  had  left  undone  a  part^  the  value  of  which  wv 
2/.  i  3*.  'k/.     As  to  this  sum^  therefore,  the  defence  was  not 
in  the  nature  of  a  set-off,  but  that  the  work  was  not  done. 

Maule,  J. — I  am  of  the  same  opinion.  The  plaintiff  was 
bound  to  prove  that  the  defendant  was  indebted  to  him  in 
a  sum  exceeding  37/.  Gs.  8d.  The  effect  of  the  evidence 
was,  that  the  defendant  never  was  indebted  beyond  that 
Hiiin.     The  case  was  correctly  put  to  the  jury,  and  the 


Jan,  13//i. 
On  a  motion 
fur  Judgment 
AKuinst  the 
c«»ual  ejector, 
where  the  ser- 
vice i«  upon  a 
•errant,  an  affi. 
d«vitofan 
acknowledge- 
ment by  the  te- 
nant on  tktjirsi 
''»ff  nf  thr  term 
that  the  decla- 
'■tlon  and  no- 
(!«'«  had  come 

t«|  Mm  hNlld« 

t>rroirlhrliTm, 
'•  •iiinrlriii. 


Do£  d.  FiGGiNs  V.  Roe. 

T 

±  ALFOURD,  Serjeant,  moved  for  judgment  against  the 
casual  ejector,  upon  an  affidavit  of  service  of  the  declaration 
and  notice  ii])on  a  servant  of  the  tenant  in  possession  upon 
the  premises,  on  the  8th  instant,  and  an  acknowledgment 
by  the  tenant  on  the  first  day  of  the  term,  that  they  had  come 
to  his  hands  before  the  term. 

Per  Curiam.— That  will  do. 

Rule  absolute  (5). 

(5)  See  Doe  d.  Dunaiit  r.  Roe,  8  Scott,  459. 
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1841. 

MoRisoN  and  Others  v.  Salmon.  Thunday^ 

TJan»  Wth, 
HIS  was  an  action  on  the  case  for  injuriously  and  de-  The  deciaraiion 

•  . /•  ii  I  •  J  j«  ^»  1      •       •     'j.  X*  ^  stated  that  the 

ceitfuUy  making  and  vending  an  article  in  inutation  of  plaintiffs  did 
and  substitution  for  a  similar  article  of  the  plaintiflfs\  prepare,  vend, 

*  and  sell  for 

The  declaration  stated  that  the  plaintiffs  and  one  James  profit  divers 

Morison^  during  the  life-time  of  the  said  James  Morison,  of  a  certain  me- 

and  the  plaintiffs  since  his  decease^  for  divers  years  before  u*MoriMn'lf 

and  at  the  time  of  the  committing  of  the  mevances  there-  Universal  Me- 

"  dicines,    which 

inafter  next  mentioned^  did  prepare^  vend^  and  sell^  and  they  were  ac- 

^  ,  1  1       11  1     x»ii     !•  1  j_'  customed  to  sell 

continue  to  prepare^  vend,  and  sell,  and  still  did  continue  in  boxes  wrap- 
to  prepare,  vend,  and  sell  for  profit  divers  large  quantities  Saving  *thoM^*' 
of  a  certain  medicine  called  '^  Morison's  Universal  Medi-  "^^^^^  printed 

thereon,  and 

cines,''  which  said  medicine  the  plaintiffs  and  the  said  James  that  the  defend- 

Morison,  during  the  life- time  of  the  said  James  Morison,  to  injSre'the^ 

and  the  plaintiffs  since  his  decease  were  and  still  are  used  !il**"^i^of'\iie 

and  accustomed  to  sell  in  boxes  respectively  wrapped  up  mW  medicines, 

and  to  deprive 

in  paper,  having  the  following  amongst  other  words  printed  them  of  profits, 
thereon,  that  is  to  say,  ''  Morison's  Universal  Medicines ;"  fra^udLientiy" 
that  the  plaintiffs  and  the  said  James  Morison,  during  the  prepared  and 

*  .  made  mcdi- 

life-time  of  the  said  James  Morison,  and  the  plaintiffs  since  cines  in  imita- 

his  decease,  before  and  at  the  time  of  the  committing  the  dicines  so  pre- 

grievances  thereinafter  next  mentioned,  had  gained  and  pfafntift,^and 

acquired  great  fame  and  reputation  with  the  public  on  wrapped  up  the 

*  "  *  .  .  7  same  in  paper 

account  of  the  excellent  quality  of  the  said  medicines  so  by  having  "  Mori- 

them  prepared,  vended,  and  sold,  whereby  the  plaintiffs  Medicines" 

daUy  acquired  and  obtained  great  gain  and  profit  &c. ;  yet  f„""^,dtI\Tde"! 

the  defendant,  well  knowing  the  premises,  but  wickedly  note  that  such 

€=»  *  ^  medicine  was 

and  wrongfully,  subtilely,  and  unjustly  intending  to  injury  the  genuine 
the  plaintiffs  in  their  said  sale  of  the  said  medicines,  and  to  ^aWd!"vended, 
deprive  them  of  the  great  gains  and  profits  which  they  the  *"*j  '°*1?^  ^^^ 

that  the  de- 
fendant did  deceitfully  and  fraudulently  vend  and  sell  for  his  own  lucre  and-  gain  the 
said  last-mentioned  boxes  of  the  said  articles  represented  and  termed  by  him  to  be  medicine, 
by  the  name  and  description  of  "  Morison's  Universal  Medicines,"  which  had  been  prepared, 
vended,  and  sold  by  the  plaintiffs,  whereas  in  truth  the  plaintiffs  had  never  been  the  preparers, 
vendors,  or  sellers  thereof: — Held,  on  motion  in  arrest  of  Judgment,  that  the  declaration  dis- 
closed a  good  cause  of  action. 

G  G  2 
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plaintiffs  would  otherwise  have  acquired  by  preparing, 
Tending,  and  selling  the  »aid  medicines  as  aforesaid,  to  wit, 
on  kc.,  and  on  divers  other  days  and  timea  between  that 
day  and  the  day  of  the  commencement  of  the  suit,  did 
wrongfully,  knowingly,  injuriously,  deceitfully,  and  fraud- 
ulently,  agunst  the  will  and  without  the  licence  or  con- 
sent of  the  plaintiffs,  prepare  and  make,  and  cause  to  be 
prepared  and  made,  divers,  to  wit,  ten  thousand  boxes  of  cer- 
tain  articles  represented  and  termed  by  him  to  be  medicines 
in  imitation  of  the  said  medirine  so  prepared,  vended,  and 
sold  by  the  plaintiffs  as  aforesaid,  and  did  wrap  up  and 
caused  to  be  wrapped  up  the  said  last-mentioned  boxes  of 
medicines  in  paper  having  the  following  amongst  other 
words  printed  thereon,  that  is  to  say,  "  Morison's  Universal 
Medicines,"  in  order  to  denote  that  such  medicine  was  the 
genuine  medicine  prepared,  vended,  and  sold  by  the  plfun- 
tiffs,  and  did  knowingly,  deceitfully,  and  fraudulently  vend 
and  sell  for  his  own  lucre  and  gain  the  said  last-mentioned 
boxes  of  the  said  articles  represented  and  termed  by  him 
to  be  medicine,  by  the  name  and  description  of  "  Morison's 
Universal  Medicines,"  which  had  been  prepared,  vended, 
and  sold  by  the  plaintiffs  and  the  said  James  Morison, 
during  the  life-time  of  the  said  James  Morison,  and  by  the 
plaintiffs  since  his  decease,  whereas  in  truth  and  in  fact 
the  plaintiffs  nor  the  snid  James  Morison  in  liia  life-time 


HILARY   TEBM^   4  VICTORIiB.  451 

At  tlie  trial  before  Maule^  J.^  at  the  sittings  in  London  1641. 
after  the  last  Michaelmas  Term^  it  appeared  that  the  de- 
fendant had  formerly  been  an  agent  for  the  sale  of  the 
plaintiffs^  medicine,  and  that,  on  being  asked  by  one  who 
had  been  in  the  habit  of  purchasing  that  article  at  his 
shop,  for  a  box  of  Morison^s  Pills,  he  sold  her  medicine 
labelled  ''Morison^s  Universal  Medicines^'  in  imitation  of 
the  label  used  by  the  plaintiffs,  prepared  by  himself. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the 
defendant  had  sold  the  spnrions  article  prepared  by  him- 
self,  with  a  representation  that  it  was  the  article  prepared, 
Tended,  and  sold  by  the  plaintiffs. 

The  jury  having  returned  a  verdict  for  the  plaintiffs, 
damages  one  farthing,  the  learned  judge  certified  under 
the  statute  3  &  4  Vict.  c.  24. 

Talfourdj  Serjeant,  now  moved  for  a  new  trial,  or  to 
arrest  the  judgment. — An  action  undoubtedly  will  lie 
against  a  man  who  adopts  the  name  or  the  mark  of  another 
for  the  purpose  of  giving  a  false  character  to  his  own  goods, 
even  though  they  be  not  inferior  in  quality  to  the  goods 
manufactured  by  that  other,  and  though  no  actual  damage 
be  sustained  (6).  But  every  man  has  a  right  to  make  and 
to  sell  a  thing  (unprotected  by  patent)  known  in  the  market 
by  a  particular  name.  In  Singleton  v.  BoUon^  3  Doug.  293, 
it  appeared  that  the  plaintiff's  father  in  his  lifetime  pre- 
pared and  sold  an  article  called  ''Dr.  S.'s  YeUow  Oint- 
ment,''  for  which  no  patent  had  been  obtained;  that  the> 
plaintiff  after  his  father's  death  continued  to  sell  the 
same ;  and  that  the  defendant  sold  a  medicine  under  the 
same  name  and  mark :  and  it  was  held  that  no  action 
could  be  maintained  against  him  by  the  plaintiff.  Here 
the  declaration  does  not  distinctly  allege  that  the  defend- 

(6)  See  Sykes  v.  Sykes,  3  B.  &  v.  Payne,  1  N.  &  M.  353,  4  Ad.  & 
C.  541,  5  D.  &  R.  292 ;  Blofield      £.  410. 
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prepared^  vended,  and  sold  by  tlie  plaintiffs,  whereas  in  1841. 
tmth  the  plaintiffs  had  never  been  the  preparers,  vendors,  moribox 
or  sellers  thereof.  This  is  a  sufficiently  distinct  allegation 
of  a  false  representation  on  the  part  of  the  defendant  that 
the  medicine  sold  by  him  had  been  prepared  by  the 
plaintiffs,  which  gives  the  latter  a  right  of  action.  I  also 
think  the  evidence  warranted  the  verdict. 

BosANQUET,  J. — I  am  also  of  opinion  that  a  good  cause 
of  action  is  shewn  upon  this  declaration.  Not  only  does 
it  appear  that  the  defendant  prepared  medicines  in  imita- 
tion of  the  plaintiffs'  medicines,  but  that,  having  so  pre- 
pared them,  he  sold  them  as  and  for  the  medicines  prepared 
by  the  plaintiffs. 

Erskine,  J. — I  am  of  the  same  opinion.  The  ground 
of  action  is  hot  that  the  defendant  prepared  and  sold  an 
imitation  of  Morison's  Universal  Medicine,  but  that  he 
sold  it  under  a  representation  that  it  was  the  article  pre- 
pared and  sold  by  the  plaintiffs,  whereby  the  plaintiffs 
were  prevented  from  selling  their  medicine  to  the  same 
extent  they  otherwise  would  have  done.  That  is  a  good 
cause  of  action,  and  I  think  the  evidence  supports  it. 

Maule,  J. — I  am  also  of  opinion  that  the  declaration, 

though  somewhat  involved,  sufficiently  discloses  the  fact 

that  the  defendant  falsely  represented  that  the  article 

prepared  and  sold  by  him  under  the  name  of  ''  Morison's 

Universal  Medicines''  was  the  article  prepared  and  sold  by 

the  plaintiffs  under  that  description ;  and  that  that  was 

clearly  made  out  by  the  evidence. 

Rule  refused. 


The  Master  having  taxed  the  plaintiffs  the  full  costs  of 
the  action — 
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j^  ^^gjL^  ^^.^  ,^jjj^  ^  cn-saaiL     7iiifl».  C.  J.— The^ 
*  ••*:'■■  —  ■ '--    or    I'jr  tu*  ju2st     bL  til*-  ctrarr  nw  ti-  DonrndB.  is, 
:«  «»««^.«r'  tii9  jvi»cin;  s:  ^lit  7*£tPtL  E  nsic  eonki  eome  m  qvs- 

f^i^,-..  j.^  ^...  nyjrr*  itxic  B^imftOM.  >gygiTm.  now  mpved  csme. — Tnc 
inf.  1'!-!!^' v',  w/;^  '/f  til*  suitint  WM  to  discinzracc  frirolons  snits,  and, 
-.  —  ^  «-<        ;.  fjri^t^  v^  cafcrrr  tLe:  obiecr  into  effsct.  ^crr  lose  diKre- 

*  t'j^ixjj  yjwer  ifc  rested  in  the  ^ndc?  viio  presida  at  the 
t^,J  ,t,y.»l.,.^  ^r;*j.  W.tL  tilt  ixiode  in  vhich  tisMt  discrption  is  exer- 
'^'"'  '"'' '"        *:i>t0^,  th»:  f»urt  vili  not  interfere :  iJI  ther  hsrc  to  eonui- 
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^:?.f::a:r<:»  for  tL^  trespas*  or  griermnoe  for  vhich  the  action 
i»!    »/foii/ht — J^'huttlftrtnrtk  r.  Cocker,  ante,  p.  47,  9  DowL 

*t. '.  7/; .   MarrifM  r.  StcnUev.  ante,  p.  60.  9  DowL  47.     "It 

w;,*  fjr^f/'  •.»v»  Maule,  J.,  in  Skuttlevarth  t.  Codbtr,  "the 
ntU-uU*3u  'A  thii  i'r^hkture  to  limit  the  power  of  oerdfmur 
f// '  itM;*  irhirn:  &  rijrht  iF  put  in  iasne  bv  the  pleadings." 
'I  i**i  'At^i'jx  \.\it',  pUirjtiffb  had  in  view  in  bringing  the  action 
iU'Mr\y  WM  not  to  n^^jytr  damages,  but  to  prerent  the  de- 
Un^ihiii  in,tn  fx^jitiijuing  to  prejudice  their  rights  bvrend- 
JKK  «**  Hw'J  for  tljf;ir  medicine  a  spurious  imitation.     That 

f*i)  Ne  OiJIett  V.  Grteii,  7  M.  &  Welsby,  347,  9  Dowl.  22a 
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a  right  might  have  come  in  question  even  upon  the  record        1841. 
as  it  stands^  is  manifest. 

Talfattrdy  Serjeant,  in  support  of  his  rule. — It  may  be 
conceded  that  the  court  cannot  review  the  exercise  of  the 
judge's  discretion;  and  it  may  also  be  conceded,  that  it  is 
immaterial  what  the  precise  issue  is,  and  that  the  only 
question  is  whether  the  action  was  or  could  be  brought  for 
the  purpose  of  trying  a  right  beyond  the  mere  right  to  re- 
cover damages.  The  point  is  one  of  vast  importance, 
seeing  that  the  statute  vests  a  discretion  subject  to  no  con* 
trol,  not  only  in  the  judge  at  Nisi  Prius,  but  also  in  un- 
dersheriffs  or  their  clerks  (9)  on  writs  of  trial  or  writs  of 
inquiry.  ^Maule,  J. — The  judge  will  not  send  a  cause  to 
be  tried  before  the  sheriff  if  he  sees  that  it  is  one  in  which 
it  would  be  improper  to  intrust  him  with  this  discretion.] 
If  this  be  an  action  in  which  a  right  might  come  in  ques- 
tion, it  is  extremely  difficult  to  suppose  a  case  in  which  a 
question  of  right  might  not  arise.  [Maule,  J. — ^The  power 
of  the  judge  to  certify  is  as  large  as  the  privation  of  costs.] 
How  is  this  to  be  distinguished  from  an  action  for  slander 
of  one  in  the  way  of  his  trade  ?  That  which  the  plaintiffs 
complain  of  is,  a  mere  wrong,  not  the  infringement  of  a 
riffht.  They  claim  no  right  beyond  that  which  every  man 
claims — to  walk  through  life  unmolested  and  unwronged. 
The  ground  of  the  action  is  the  alleged  fraud  and  deceit. 
In  Shuttleworth  v.  Cocker ^  a  question  might  have  arisen  as 
to  the  defendant's  right  to  the  occupation  of  his  premises 
in  the  manner  complained  of:  he  might  have  acquired 
such  right  by  lapse  of  time,  in  which  case  the  plaintiff's 
right  to  maintain  the  action  would  be  gone.  But  no  man 
can  assert  a  right  to  do  an  act  which  is  per  se  fraudulent 
and  deceitful. 

TiNDAL,  C.  J. — I  am  of  opinion  that  this  rule  must  be 

(9)  Andy  it  may  be,  in  arbitrators :  see  Spain  v.  Cadell,  9  Dowl.  745. 


IN  TUB  COUMON  FLKAE, 

discharged.  It  has  very  properly  been  conceded  that  it  is 
no  part  of  our  duty  to  iavestigate  the  facta  that  were  is 
evidence  at  the  trial.  That  is  left  to  the  discretion  of  the 
presiding  judge.  All  that  we  have  to  inquire  into,  is,  whe- 
ther, in  any  view  of  it,  the  case  could  by  possibility  iaQ 
within  the  scope  of  the  act.  The  words  of  the  act  are — 
"If  the  plaintiff  in  any  action  of  trespass,  or  of  trespass  on 
the  case,  brought  or  to  be  brought  in  any  of  her  majesty's 
courts  at  Westminster,  or  in  the  court  of  Common  Fleas 
at  Lancaster  or  Durham,  shall  recover  by  the  verdict  of  a 
jury  less  damages  than  40s.,  such  plaintiff  shall  not  be  en- 
titled to  recover  or  obtain  from  the  defendant  in  respect  of 
such  verdict  any  costs  whatever,  whether  it  shall  be  given 
upon  any  issue  or  issues  tried,  or  judgment  shall  have 
passed  by  default,  unless  the  judge  or  presiding  officer 
before  whom  such  verdict  shall  be  obtained  shall  immedi- 
ately afterwards  (10)  certify  on  the  back  of  the  record,  or 
on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was 
really  brought  to  try  a  right  besides  the  mere  right  to 
recover  damages  for  the  trespass  or  grievance  for  which 
the  action  shall  have  been  brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the  action  was  brought  was 
wilful  and  malicious."  The  judge  is  called  upon  to  consider 
what  was  the  object  of  the  plaiiitifT  in  bringing  the  action. 


r. 
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circumstances  calculated  to  induce  tlie  world  to  believe  1841, 
that  they  were  medicines  prepared  by  the  plaintiffs.  How  morisok 
could  the  plaintiffs,  when  they  brought  their  action,  fore- 
see that  the  defendant  would  not  set  up  a  right  ?  He 
might  have  set  up  a  license  or  a  right  purchased  from  a 
former  proprietor.  K  there  may  be  any  case  suggested  in 
which  the  discretion  of  the  judge  could  properly  be  exer- 
cised under  the  statute,  we  have  no  power  to  interfere.  I 
therefore  think  this  rule,  which  calls  in  question  the  pro- 
priety of  the  exercise  of  a  judge's  discretion,  and  that  upon 
such  insufficient  ground,  must  be  discharged  with  costs. 

BosANQUET,  J. — I  am  also  of  opinion  that  the  certificate 
granted  in  this  case  was  well  warranted  by  the  statute. 
The  action  might  either  have  been  brought  by  the  plain- 
tiffs for  the  purpose  of  trying  their  right  to  vend  an  article 
of  a  particular  description,  and  distinguished  by  a  particu- 
lar mark,  without  imitation;  or  it  might  have  been 
brought  to  try  the  defendant's  right  to  vend  the  simulated 
article  :  in  either  of  these  cases  the  right  would  come  in 
question.  The  case  of  Shuttleworth  v.  Cocker  very  closely 
resembles  this  :  the  action  might  have  been  brought  either 
for  an  injury  to  an  acknowledged  right  of  the  plaintiff,  or 
to  try  whether  the  defendant  had  a  right  to  carry  on  his 
business  in  the  offensive  manner  complained  of. 

Erskine,  J. — Looking  at  the  record,  we  cannot  say 
that  it  was  impossible  the  action  could  have  been  brought 
for  the  purpose  of  trying  a  right.  If  so,  we  cannot  inquire 
whether  or  not  the  judge  has  exercised  a  sound  discretion 
in  granting  the  certificate. 

Maule,  J. — I  also  think  this  rule  should  be  discharged. 
It  appeared  to  me  at  the  trial  that  the  action  was  really 
brought  to  try  a  right  besides  the  mere  right  to  recover 
damages ;  and  therefore  I  thought  it  a  proper  case  for  a 
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Igll.  certificate.  Hie  ligbt  to  be  tried  was,  not  m  genenl 
right  to  cuTT  on  m  putacnlar  tnde,  bnt  m  right  to 
Tend  m  certain  article  nnmolested  br  the  frandnlent  and 
deodtfol  snbstitutKni  of  a  sporioos  mannfiKtore.  These 
cases  fireqoenthr  arise  on  applications  to  the  conrt  of  Chan> 
ceiT  to  injoin  one  mann&ctnrer  from  naing  the  maik  of 
another.  It  may  be  that  this  action  was  brought  under 
an  order  of  the  court  of  Chancery,  with  a  view  to  establish 
the  plaintiffs'  right  at  law.  It  is  quite  impossible  to  say 
that  a  right  might  not  come  in  question  i^on  this  record. 
Even  if  the  form  of  the  record  were  such  as  to  exclude  the 
possibility  of  a  right  coming  in  question  at  the  trial,  I  am 
not  satisfied  that  the  certificate  should  be  withheld.  Sup- 
posing a  case  can  be  put  {which  I  deny)  q{  an  action 
in  which  a  right  could  not  by  possibility  be  tried,  still,  if 
the  plaintiff  when  he  brought  his  action  really  intended  to 
try  a  right,  I  think  he  would  be  entitled  to  the  benefit  of 
a  certificate.  The  object  of  the  statute  was  the  preTention 
of  frivolous  suits.  It  makes  the  right  to  costs  depend  upon 
the  certificate  of  the  judge — ^whetiier  wisely  or  not,  may 
very  well  be  doubted.  The  discretion  it  gives  to  the  judge 
is,  to  prevent  an  honest  plaintiff  firom  being  deprived  of 

his  costs. 

Bule  discharged,  with  costs. 


T 
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1841. 

Habris  v.  Letitia  Goodwyn,  Administratrix  of  Charles 

Samuel  Goodwyn,  Deceased.  Saturday, 

Jan.  16M. 

HIS  was  an  action  of  covenant  by  the  lessee  of  pre-  to  an  action 
mises  at  Brentford,  in  the  county  of  Middlesex,  against  JlSniitUrix*  ' 
the  defendant  as  administratrix  of  Charles  Samuel  Good-  <^"™  ^*»J- 

annex,  for 

wyn,  the  assignee  of  the  term,  for  non-payment  of  rent  breaches  by  the 

^  •    y-iix  •     "1  •    ■■•i*    A«  testator  of  the 

and  non -repair  (11)  in  his  life-time.  covenants  con- 

The  defendant  pleaded— first,  that  the  premises  were  S*j"tuti"oT  «- 
valueless,  that  she  never  entered  into  or  took  possession  of  «ignnicnt,  the 

defendant 

them,  and  that  she  had  fully  administered — secondly,  that  pleaded  that  she 
the  said  C.  S.  Gt)odwyn  died  in  a  state  of  absolute  insol-  oTadministra^" 
vency,  but  left  a  wiU,  to  wit,  the  will  in  the  declaration  ^^e,  *of\*lfg  '*" 
mentioned,  but  did  not  nominate  or  appoint  any  executor  piainiiff,andon 

the  express  ud- 

or  executors  of  his  said  will ;  and  that  she,  the  defendant,  derstanding, 
being  the  widow  of  the  said  C.  S.  Goodwyn,  did,  by  rea-  Sndwtaking  of 
son  and  in  consequence  of  such  insolvency  of  the  said  C.  S.  *J|*  plaintiff 

^  ■'  that  he  would 

Gk)odwyn,  decline  and  refuse,  until  the  time  thereinafter  not  charge  or 

seek  to  charire 

mentioned,  to  apply  for  or  take  out  letters  of  administra-  her  as  adminis- 
tion  of  the  goods,  chattels,  and  credits  which  were  of  the  IlfJ "iJ!l°!!lfJ' 

Of  f  wise  wiin  any 

said  C.  S.  Goodwyn  at  the  time  of  his  death,  with  the  last  breaches  of  the 

*^  ^  covenants  con- 

will  and  testament  of  the  said  C.  S.  Goodwyn  annexed,  or  tained  in  the 
otherwise ;  of  all  which  premises  the  plaintiff  had  notice ;  puintiff  replied 
that,  after  such  refusal  of  her,  the  defendant,  and  after  ****?  ^""^'^  "*»^ 

'  '  '  undertake  or 

the  plaintiff  had  notice  thereof,  and  that  the  said  C.  S.  promise  in  the 
Goodwyn  had  so  died  in  insolvent  circumstances,  and  that  at  the  trial  the 
the  defendant  by  reason  and  in  consequence  thereof  had  j^^o^d  Tperbai 
declined  and  refused  to  take  out  such  administration  as  ag<'«cro«nt  ^ 

the  effect  sUted 

aforesaid,  and  before  the  commencement  of  this  suit,  to  in  the  plea  :— 

Held,  that  the 
plea  amounted 
to  no  more  than  an  allegation  of  a  verbal  promise,  and  consequently  that  it  was  sustained  by 
the  evidence,  and  the  defendant  entitled  to  the  verdict ;  but  that,  inasmuch  as  the  plea  afforded 
no  answer  to  an  actiou  upon  a  contract  under  seal,  the  plaintiff  was  entitled  to  judgment  non 
obstante  veredicto. 

(11)  The  original  demise)  from  the  assignment  (by  indenture),  from 
William  Newton  to  the  plaintiff  the  plaintiff  to  Goodwyn,  the  10th 
bore  date  the  8th  April,  1826,  and      August,  1826. 
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1841.         ^t  on  the  llth  June,  1838,  the  plaintiff  applied  to  the 
""J^^l^^      defendant,  and  requested  her  to  apply  for  and  take  out  ad- 
V-  ministration  of  the  goods,  chattels,  and  credits  whicb  were 

of  the  said  C.  S.  Goodwyn,  deceased,  at  the  time  of  Iub 
death,  with  the  said  will  of  the  said  C.  S.  Goodwyn  an- 
nexed, for  the  purpose  of  enabling  and  to  enable  her  to 
make  a  formal  and  legal  re-assignment  of  the  premises  in 
the  declaration  mentioned,  with  the  appurtenances,  and  of 
the  said  indenture  of  the  8th  April,  1826,  to  him^  the 
plaintiff,  but  not  for  the  purpose  of  charging  her  as  admin- 
istratrix of  the  goods,  chattels,  and  credits  which  were  of 
the  said  C.  S.  Groodwyn,  deceased,  at  the  time  of  his  deaUij 
with  the  will  of  the  said  C.  S.  Goodwyn  annexed,  or  other- 
wise, with  any  breaches  of  the  covenants  contained  therein 
or  in  the  said  indenture  of  the  10th  August,  1826 :  and 
the  defendant,  at  such  request  of  the  plaintiff,  and  on  the 
express  understanding  between  the  plaintiff  and  her,  and 
on  the  express  promise  and  undertaking  of  the  plaintiff, 
that,  if  she  applied  for  and  took  out  administration,  &c., 
he  the  plaintiff  would  not  charge  or  seek  to  chai^  her  as 
such  administratrix  or  otherwise  with  any  breaches  of  the 
covenants  contained  in  the  said  indenture  of  the  8th  April, 
1826,  or  the  said  indenture  of  the  10th  August,  1826; 
and  she,  the  defendant,  on  the  faith  of  such  understand- 
ing, undertaking,  and  promise,  and  for  such  purpose  as 
aforesaid,  and  no  other  purpose,  and  not  having  nor  hav- 
ing had  in  her  hands,  power,  custody,  or  possession  any 
goods  or  chattels  which  were  of  the  said  C.  S.  Goodwyn  at 
the  time  of  his  death,  then  consented  to  apply  for  and 
take  out,  and  afterwards,  to  wit,  on  the  18th  July,  1838, 
did  apply  for  and  take  out  administration  &c.,  and  being 
the  administration  in  the  declaration  mentioned :  and  the 
defendant  further  said  that  she  had  alwavs  since  she  so 
became  administratrix  as  aforesaid  at  the  request  of  the 
plaintiff  as  aforesaid,  and  for  the  purposes  aforesaid, 
been,  and  still  was,  ready  and  willing  to  execute  a  formal 
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and  legal  and  proper  re-assignment  of  the  said  premises  in  1841. 
the  declaration  mentioned,  with  the  appurtenances,  and  of  Harris 
the  said  indenture  of  the  8th  April,  1826.  to  the  plaintiff:  «- 

GOODWTN. 

whereof  the  plaintiff  before  the  commencement  of  the 
suit  had  notice :  and  the  defendant  further  said  that  no 
goods  or  chattels  which  were  of  the  said  C.  S.  Goodwyn  at 
the  time  of  his  death,  had  come  to  or  been  in  her  hands  to 
be  administered  since  she  so  became  administratrix  as 
aforesaid;  whereof  the  plaintiff  had  notice:  but  that  he, 
in  breach  of  the  said  understanding,  and  of  his  said  un- 
dertaking and  promise,  had  sought  and  seeks  by  this 
action  to  charge  the  defendant  as  administratrix  as  afore- 
said with  the  said  alleged  breaches  of  covenant  in  the 
declaration  mentioned — ^verification. 

1^0  this  plea  the  plaintiff  replied,  that  he  did  not  under-  Replication  to 
take  or  promise,  nor  was  it  understood  by  and  between  "— '»p- 
the  plaintiff  and  defendant,  that,  if  the  defendant  applied 
for  and  took  out  administration  &c.,  he,  the  plaintiff, 
would  not  charge  or  seek  to  charge  her  as  such  adminis- 
tratrix or  otherwise  with  any  breaches  of  the  said  cove- 
nants contained  in  the  said  indenture  of  the  8th  April, 
1826,  or  the  said  indenture  of  the  10th  August,  1826,  nor 
did  she,  the  defendant,  on  the  faith  of  such  understand- 
ing, undertake  or  promise  in  manner  and  form  as  the  de-  . 
fendant  had  above  in  her  said  plea  in  that  behalf  alleged — 
concluding  to  the  country.     Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  Sittings 
at  Westminster  after  last  Trinity  Term.  The  defend- 
ant's attolney  proved  a  verbal  undertaking  on  the  part  of 
the  plaintiff's  attorney  to  the  effect  stated  in  the  second 
plea. 

On  the  part  of  the  plaintiff,  it  was  contended  that  such 
an*  agreement  could  not  operate  to  discharge  a  liability 
upon  an  indenture  under  seal ;  and  that,  inasmuch  as  the 
agreement  had  relation  to  an  interest  in  land,  it  should  at 
all  events  have  been  in  writing. 
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A  verdict  waa  found  for  tlie  defendant  on  the  isnie 
joined  on  the  replication  to  tlie  second  plea,  and  the 
damages  were  assessed  for  the  plaintiff  on  the  judgment 
of  assets  in  futuro  at  281/.  14*.  6d. 

Bompas,  Seijeant,  in  Michaelmas  Term,  1839,  panuant 
to  leave  reserved  to  him  at  the  trial,  obtained  s  rule  iiin 
to  enter  a  verdict  for  the  plaintiff  upon  the  issue  joined 
upon  the  replication  to  the  second  plea,  or  for  judgment 
non  obstante  veredicto  on  that  issue,  or  for  a  new  trial. — 
If,  in  order  to  support  her  plea,  the  defendant  was  boond 
to  produce  a  writing  under  seal,  the  plaintiff  is  dearij 
entitled  to  a  verdict.  If,  on  the  other  hand,  the  plea  is 
sustained  by  proof  of  an  agreement  by  parol,  judgment 
must  be  entered  for  the  plaintiff  non  obstante  veredicto, 
inasmuch  as  an  obligation  b;  deed  can  only  be  altered  by 
deed— Tftompjwn  v.  Brown,  7  Taunt.  656,  1  Moore,  S58j 
Sellers  v.  Bick/ord,  1  Moore,  460,  8  Taunt.  31. 

Talfowd,  Serjeant,  and  Peacock,  shewed  cause.— The 
plea  does  not  necessarily  import  that  the  promise  and  un- 
dertaking tlierein  alleged  was  under  seal.  The  plaintiff, 
instead  of  demurring,  as  he  might  have  done,  has  taken 
issue ;  and  the  issue  is  clearly  made  out  by  proof  of  a 
parol  promise.     This  is  not  like  the  case  of  a  contract  by 
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plied  from  those  facts  which  are  stated/'    The  evidence,        1841. 
therefore,  clearly  sustained  the  issue,   and  the  verdict      ^jp'     ' 
thereon  was  properly  found  for  the  defendant,  and  the  v. 

plaintiff  is  at  the  most  only  entitled  to  judgment  non 
obstante  veredicto. 

Then,  assuming  the  promise  alleged  in  the  second  plea 
to  have  been  by  parol,  the  question  is  whether  the  plain- 
tiff has  not  estopped  himself  from  suing  the  defendant  for 
the  breaches  of  covenant  complained  of.  This  is  not  like 
the  case  of  a  party  personally  covenanting  and  afterwards 
obtaining  a  parol  promise  from  the  lessor  that  he  shall 
not  be  sued  for  breaches  of  covenant.  But  here  the  de- 
fendant, not  being  originally  liable  upon  the  deed,  was 
induced  to  take  upon  herself  the  character  of  assignee 
upon  the  express  understanding  that  advantage  should 
not  be  taken  by  the  plaintiff  of  an  act  which  was  done  for 
his  benefit,  to  impose  upon  the  defendant  a  liability  she 
would  not  otherwise  have  incurred.  Is  she  not  at  liberty, 
under  the  circumstances,  to  say  that  she  is  not  such  an 
administratrix  as  the  plltiff  can  sue? 

In  2  Wms.  Saund.  216  a,  n.,  it  is  said :  ''If  the  plaintiff 
take  issue  on  a  general  or  special  plea  of  plene  administra- 
vit,  and  it  be  found  against  him,  he  cannot  have  judg- 
ment of  assets  quando  acciderint'^ — citing  1  Boll.  Abr.  929 
(B.)  pi.  2;  Bro.  Executor,  18.  Here  the  second  plea  con- 
tains an  averment  that  no  goods  or  chattels  which  were  of 
the  testator  at  the  time  of  his  death  had  come  to  or  been 
in  the  hands  of  the  defendant  to  be  administered :  and 
this  is  admitted  on  the  part  of  the  plaintiff.  How,  then, 
even  admitting  the  rest  of  the  plea  to  be  bad,  can  he  ask 
for  judgment  non  obstante  veredicto?  \Tindal,CJ. — 
Taking  issue  on  an  informal  and  insufSdent  plea  is  not 
attended  with  the  same  consequences  as  taking  issue  on  a 
plea  of  plene  administravit  well  pleaded.] 

Bampus,  Serjeant,  in  support  of  his  rule. — ^It  must  be 

VOL.  II.  H  n 
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asBumed,  after  verdict,  that  the  promise  alleged  in  the 
plea  was  bj  deed ;  a  parol  agreemeot  being  no  answer  to 
an  action  on  a  deed  under  seal — Kaye  v.  Waghom,  1  Taant. 
^t»;  TTuxigtson  v.  Brown,  7  Taunt.  656,  1  Moore,  3&8; 
Seliera  t.  Biciford,  8  Taunt.  31,  1  Moore,  460.  There  ia 
no  pretence  for  saying  that  the  plea  amouata  to  fcoord 
executed.  It  is  presumed,  after  verdict,  that  the  jodge 
required  the  proper  proof  to  support  it.  The  rule  is  thus 
laid  down  in  1  Wms.  Saund.  228,  n. :  "  Where  there  is  any 
defect,  imperfection,  or  omission  in  any  pleading,  whether 
in  substance  or  form,  which  woald  have  been  a  &tal  ob- 
jection upon  demurrer;  yet  if  the  issue  joined  ia  snch  as 
necessarily  required  on  the  trial  proof  of  the  facta  so  de- 
fectively or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would 
direct  the  jury  to  give,  or  the  jury  would  have  given  the 
verdict,  snch  defect,  imperfection,  or  omission  is  cured  by 
the  verdict  by  the  commoa  law ;  or,  la  the  phrase  often 
used  upon  the  occasion,  such  defect  is  not  am/jeqfml  after 
verdict :"  for  which  is  cited  a  long  list  of  authorities. 
[CoUmtm,  J. — The  rule  is  somewhat  more  cautiously  laid 
down  by  Buller,  J.,  in  Spieres  v.  Parker,  1 T.  R.  146.] 

TiNDAL,  C.  J. — In  this  case  a  rule  has  been  obtuned  on 
the  part  of  the  pluntiff  calling  upon  the  defendant  to  shew 
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second  plea,  which  states,  in  snbstance,  that  the  testator        1841. 
died  insolvent,  and  the  tlefendant,  in  consequence  of  such       harhh 
insolyency.  declined  to  take  out  letters  of  administration  v. 

•^  ,  GOODWTN. 

of  his  effects ;  that  the  plaintiff  applied  to  the  defendant, 
and  requested  her  to  take  out  letters  of  administration  for 
the  purpose  of  enabling  her  to  make  a  formal  and  legal 
reassignment  of  the  premises  to  him  the  plaintiff,  but  not 
for  the  purpose  of  charging  her  as  administratrix  or  other- 
wise with  any  breaches  of  the  covenants  contained  in  the 
indenture ;  that  the  defendant,  at  the  request  of  the  plain- 
tiff, and  on  the  express  understanding  between  the  plaintiff 
and  her,  and  on  the  express  promise  and  undertaking  of 
the  plaintiff,  that,  if  she  applied  for  and  took  out  adminis- 
tration, &c.,  he  would  not  charge  or  seek  to  charge  her  as 
such  administratrix  or  otherwise  with  any  breaches  of  the 
covenants  in  the  indenture,  and  on  the  faith  of  such  under- 
standing, xmdertaking,  and  promise,  consented  to  apply 
f6r  and  take  out,  and  did  afterwards  apply  for  and  take 
out  administration,  &c.;  and  that  she  had  always  since  she  v.' 
so  became  administratrix  at  the  request  of  the  plaintiff  as 
aforesaid  been  and  still  was  ready  and  willing  to  execute  a 
formal  reassignment  of  the  premises  to  the  plaintiff,  where- 
of he  had  notice ;  but  that  the  plaintiff,  in  breach  of  the 
said  understanding,  and  of  his  said  undertaking  and  pro- 
mise, sought  to  charge  the  defendant  as  administratrix 
with  the  alleged  breaches  of  covenant  in  the  declaration 
mentioned.  To  this  plea  the  plaintiff  replies  that  he  did 
not  undertake  or  promise,  nor  was  it  understood  by  and 
between  the  plaintiff  and  defendant,  that,  if  the  defendant 
applied  for  and  took  out  admimstration  &c.,  he  the  plain- 
tiff  would  not  charge  or  seek  to  charge  her  as  such 
administratrix  or  otherwise  with  any  breaches  of  the  said 
covenants  contained  in  the  said  indenture,  nor  did  she  the 
defendant,  on  the  faith  of  such  understanding,  undertake 
or  promise  in  manner  and  form  as  the  defendant  had  above 
in  her  said  plea  in  that  behalf  alleged.    Virtually,  there- 

H  H  2 
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cot  letzen  of  idaiiniacnciaa.  or  la 
9m  to  die  damages:  this  airer  liic  pica  doei  boC  affect  to 
up.  Tlie  Arfrmfanfj  ae  tiie  [fTfrriijl  icyreMntatifv  of 
kte  tnviandj  is  ckdied  wisk  aJl  tke  rapoDBbflitj  in 
reipect  of  the  eontract  that  irated  vpan  lum :  it  is  no 
anaver  fbr  Ihcr  to  air  tkit  siie  vaa  indarrd  bj  tbe  rqire- 
aentatjona  and  promiaei  of  die  plaintiif  to  take  npon  ker- 


tdf  that  diaracter:  the  infmwnt  the  ■■iiiiifH  it  aU  the 
eoDseqoeneea  flowing  from  an  obligation  nnder  aeal  fisQ 
npon  her.  In  wiharanrr  and  effect  the  plea  states  nothing 
more  than  a  parol  agreement  between  the  plaintiff  and 
defendapt,  which  can  hare  no  operation  to  control  the 
deed.  If,  indeed,  the  defendant  had  been  indnced  by  the 
false  and  frandolent  representations  of  the  plaintiff,  that,  by 
taking  out  letters  of  administration,  she  would  be  incur- 
ring no  responsibility  in  respect  of  the  covenants  in  the 
indentare  in  question,  that  might  hare  been  good  ground 
fbr  an  application  to  this  court  to  restrain  the  plaintiff  firom 
bringing  an  action  to  enforce  them  against  her,  or  for  an 
application  to  the  court  out  of  which  the  letters  of  adminis- 
tration issued,  to  recall  them.  But,  standing  as  it  does^ 
the  plea  seems  to  me  to  be  neither  more  nor  less  than 
setting  up  a  parol  agreement,  not  amounting  to  accord  and 
satisfaction  of  the  damages,  in  answer  to  a  contract  by  which 
the  defendant  is  bound  under  the  seal  of  her  testator. 

The  next  question  is,  whether  or  not  the  plaintiff  is  en- 
titled to  a  verdict  on  this  plea.    The  ground  upon  which 
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the  plaintiff  claims  to  be  so  entitled^  is^  that^  inasmncli  as        ig^]. 
the  defendant  sets  up  a  promise  as  an  answer  to  the  cause      ^^  ^    ^ 

Harbis 

of  action^  and  as  no  promise  would  be  a  legal  answer  un-  e. 

less  under  the  seal  of  the  plaintiff^  it  must  be  assumed  after 
verdict  that  the  promise  proved  was  a  promise  under  seal. 
It  seems  to  me  that  this  would  be  extending  the  principle 
far  beyond  its  proper  limits.  I  have  always  understood 
the  rule  to  be^  that^  after  verdict^  all  is  to  be  assumed  to 
have  been  proved  at  the  trial  that  was  necessary  to  make 
out  the  charge  or  the  defence  as  it  appears  upon  the  face 
of  the  pleadings.  But  here  the  plaintiff  wishes  the  court 
to  go  a  step  further^  and  to  assume^  not  only  that  all  was 
proved  at  the  trial  that  was  necessary  to  make  out  the 
issue,  but  in  effect  to  supply  an  issue  different  from  that 
which  was  brought  before  the  jury.  I  agree  that  we  must 
in  the  present  case  assume  that  all  that  was  necessary  to 
establish  a  good  parol  promise,  upon  a  su£Scient  consider- 
ation, was  in  fact  proved ;  as,  where  a  memorandum  in 
writing  is  required  by  the  statute  of  frauds,  we  must  as- 
sume that  the  promise  was  in  writing.  But  I  see  no  reason 
why  we  should  be  called  upon,  where  issue  is  joined  upon 
an  allegation  of  a  parol  promise,  to  assume  that  a  deed 
under  seal  was  given  in  evidence.  For  these  reasons,  I 
am  of  opinion  that  so  much  of  the  rule  as  seeks  that  judg- 
ment may  be  entered  for  the  plaintiff  non  obstante  vere- 
dicto should  be  made  absolute,  and  the  rest  discharged. 

BosANQU^T,  J. — ^Two  questions  arise  in  this  case;  the 
one,  whether  the  issue  taken  on  the  second  plea  was 
proved — if  not,  as  the  objection  was  made  at  the  trial,  the 
plaintiff  will  be  entitled  to  the  verdict:  on  the  other  hand^ 
if  the  issue  was  proved,  then  the  question  will  be  whether 
or  not  the  defence  thereby  set  up  be  a  good  one.  As  to 
the  first  point,  the  real  question,  is  what  is  the  true  mean* 
ing  of  the  words  in  which  the  issue  is  taken.  The  defend- 
ant alleges  that  she  took  out  letters  of  administration  on 


»  r    '  f 


ISll.  the  fiudi  of  the  plamtiff 's  ondertikiiig  and  faiMMie  thit 
he  would  not  chjtfge  or  leek  to  chjtfge  her  ai 
or  otherwise  with  an j  breaches  of  the  cofcnaiits 
in  the  indentnie.  Upon  this  aDegatioii  the  r*«"^^  takes 
a  precise  issoe.  It  is  contended  on  the  part  of  the  pbin- 
tiff  that  the  tnie  meaning  and  effect  of  the  plea  i^  that  the 
undertaking  was  bj  deed.  But,  kioking  at  the  langnage 
of  the  plea,  I  think  it  is  impossible  to  saj  that  it  •■M?n»tm 
to  an  infiarmal  allegation  of  a  oorenant  bj  deed.  It  is 
said,  that,  after  Terdict  (the  objection  not  being  taken  at 
the  trial)^  the  delect  would  be  sided,  and  it  would  be  as- 
sumed that  the  undertaking  giren  in  eiidenoe  waa  an 
undertaking  bj  deed,  because  otherwise  there  would  be 
no  defienoe.  But  I  am  not  aware  of  any  esse  that  has 
gone  to  that  extent.  We  can  only  assnme  that  CBoa^ 
was  prored  at  the  trial  to  sustain  the  allegation:  and  if  it 
only  imposts  a  parol  promise,  the  plea  was  prored:  and 
the  question  then  will  be,  whether,  taking  the  proriso  to 
hare  been  by  parol  on^,  it  affords  any  defence  to  the  ac- 
tion. The  demand  is  founded  upon  a  contract  by  deed 
entered  into  by  the  testator,  which  could  onfy  be  raried  or 
released  by  deed :  a  parol  contract  fer  tins  puipose  affords 
no  defence.  I  am  therefore  of  opinion  that  the  pl^inHir  u 
not  entitled  to  a  Terdict  on  the  issue  arising  out  q£  the 
second  plea,  but  that  he  must  hsTe  judgment  on  that  issue 
non  obstante  veredicto. 

CoLTMAK,  J. — ^The  first  question  to  be  considered,  is, 
how  the  record  ought  to  stand — ^whether  I  ought  at  the 
trial  to  hare  directed  the  jury  to  find  tat  the  pl^wtiir  ^f 
for  the  defendant.  The  plea  was  proved  in  terms;  at  least, 
we  must  so  assume  it :  and  it  seems  to  me  to  be  a  strong 
thing  to  say,  that,  the  plea  being  proved  strictljr  in  its 
terms,  the  defendant  was  not  entitled  to  a  verdict.  Hie 
record  coming  up  with  a  verdict  entered  for  the  defend- 
ant, the  next  question  that  arises,  is,  whether  or  not  the 
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plea  affords  a  sufficient  answer  to  the  action — ^whether,  1841. 
after  verdict,  it  is  to  be  taken  to  amount  to  an  allega-  haeeu 
tion  of  a  promise  under  seal.  There  appears  to  be  some  _  ^• 
little  obscurity  in  the  cases  as  to  what  shall  be  intended 
after  yerdict.  BuUer,  J.,  in  Spieres  v.  Parker ,  1 T,  R.  141, 
lays  down  the  rule  in  a  way  which,  if  correct,  goes  fSsur  to 
remove  the  difficulty.  ''As  to  its  being  intended  after 
verdict,"  he  sayj,  "  nothing  is  to  be  presumed  but  what 
is  expressly  stated  in  the  declaration,  or  what  is  necessarily 
implied  firom  those  facts  which  are  stated.  That  is  the 
case  where  a  feoffment  is  pleaded  without  livery.  A  livery 
is  always  implied,  because  it  makes  a  necessary  part  of  a 
feoffment.  I  know  of  no  decision  against  this  rule.  There 
is,  indeed,  a  dictum  in  a  case  which  came  before  Lord 
Hardwicke  in  this  court — Wicker  v.  Narris,  Rep.  temp. 
Hard.  116— -which  militates  against  it.  That  was  an  action 
to  recover  an  amerciament  in  an  inferior  court;  and  the 
declaration  did  not  state  that  the  defendant  was  a  resiant. 
There  the  court  held  that  residence  must  be  presumed  to 
have  been  proved  at  the  trial,  otherwise  the  jury  could  not 
have  found  that  there  had  been  any  debt  at  all :  but  there 
was  a  more  solid  ground  for  that  decision  in  the  subse- 
quent part  of  the  case."  Several  other  cases  are  cited  in 
1 M.  &  R.  285,  n.,  and  in  other  books,  some  of  which  have 
perhaps  gone  a  little  too  ftur.  I  incline  to  think  that  the 
rule  should  be  confined  to  the  supplying  a  defective 
allegation.  Here  nothing  is  alleged  but  a  promise ;  and 
that  allegation  is  in  terms  proved  and  is  fully  satisfied  with- 
out shewing  that  the  promise  was  under  seal.  It  is  some- 
what remarkable  that  in  all  the  cases  that  have  been  refer- 
red to  the  defect  has  been  in  the  declaration.  I  am  not 
prepared  to  say  that  there  is  in  this  respect  any  difference 
between  a  declaration  and  any  other  pleading.  Looking 
at  this  plea,  I  see  nothing  to  imply  an  intention  on  the 
part  of  the  defendant  to  limit  the  promise  to  a  promise 
under  seal ;  I  think  it  must  be  taken  to  mean  a  parol  pro- 
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1841.        mise.     Upon  the  grounds  already  adverted  to,  therefore,  I 
Harris       ^l^nk  the  plea  affords  no  answer  to  an  action  foonded  upon 
^-  a  contract  under  seal. 

GooDWTir. 

Maule,  J. — I  am  also  of  opinion  that  the  verdict  on 
the  issue  on  the  second  plea  was  properly  found  for  the 
defendant.  On  the  part  of  the  plaintiff  it  is  contended 
that  the  promise  alleged  in  the  plea  must  be  understood 
as  a  promise  by  deed  under  seal,  because  that  is  necesaaiy 
to  make  the  plea  a  good  answer  to  the  action.  It  is  true, 
that,  by  pleading  over,  the  plaintiff  precludes  himself  firom 
excepting  to  the  form  of  the  plea.  But  I  am  not  aware  of 
any  authority  to  shew  that,  after  verdict,  an  omission  may 
be  supplied  or  a  statement  introduced  to  make  a  bad  plea 
a  good  one.  The  rule,  as  I  take  it,  is,  not  that  you  may 
supply  something  by  intendment,  but  that  an  equivocal 
statement  is  after  verdict  to  be  understood  in  the  sense 
which  will  make  the  pleading  good.  The  point  arose  in 
Dean  v.  James,  1 N.  &  M.  392,  not  indeed  after  verdict, 
but  after  pleading  over,  which  is  substantially  the  same; 
.and  it  was  held  that  an  allegation  in  pleading  that  a  debt 
has  been  assigned,  does  not  import  that  notice  of  the  as- 
signment has  been  given  to  the  debtor.  I  therefore  think 
the  verdict  in  this  case  was  properly  entered  for  the  de- 
fendant. Then,  taking  the  plea  to  have  been  proved,  the 
defendant's  liabiUty  upon  the  deed  could  only  be  got  lid 
of  by  a  release  or  accord  executed.  This  plea,  however, 
amounts  to  nothing  more  than  an  allegation  of  a  parol 
promise  by  the  plaintiff  not  to  sue  the  defendant  for 
.breaches  of  the  covenants.  There  is  a  total  absence  of 
authority  or  principle  to  sustain  such  a  plea.  The  defend- 
ant may  possibly  have  some  remedy  against  the  plaintiff 
for  the  non-performance  of  his  promise :  but  it  clearly 
cannot  be  set  up  as  an  answer  to  the  action. 

Bule  accordingly. 
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1841. 
Glaholm  V,  Hay8  and  Others.  c  s    j 

SS UMPSIT  on  a  charterparty.    The  declaration  stated,  By  a  charter- 
that,  theretofore,  to  wit,  on  the  23rd  January,  1839,  by  ''"Jeed'lhaMhe 
a  certain  charterparty  of  affreightment  then  made  between  ^«>s«i  should 
the  plaintifi^,  therein  described  to  be  the  owner  of  the  good  Tri^«e,  and 
ship  or  vessel  called  the  ''  Pomona,''  of  the  burthen  of  283  «r^'^th/aj 
tons  or  thereabouts,  then  in  the  river  Tyne,  whereof  James  **^»  *"<*  *>«»ng 

o'^i.  ^  i.t  iiii.^  M  loaded  should 

Smith  was  master,  of  the  one  part,  and  the  defendants,  therewith  pro- 
therein  described  of  the  city  of  London,  merchants,  as  SeU^itedT"'" 
affireighters  of  the  said  vessel,  of  the  other  part :  it  was  K»"«?o»"» ".the 

^^  *  r  vessel  to  sail 

mutually  agreed  (amongst  other  things)  by  and  between  from  England 
the  plaintiff  and  the  defendants  in  manner  following,  that  4th  of  February 
is  to  say,  the  said  ship,  being  tight,  staunch,  and  strong,  HeiVihat'the 
and  every  way  fitted  for  the  voyage,  shoidd,  having  liberty  »»"»ng  of  the 

o«r     vessel  from 

to  load  a  cargo  of  coals  out  either  to  Venice  or  Trieste  or  England  on  or 

both  those  ports,  proceed  to  Trieste,  and  there  load  a  full  named^was^i^ 

and  complete  cargo  of  wheat  or  other  lawful  merchandize,  ^J^^''^^^  ^J** 

the  merchants  to  find  mats  for  dunnage  if  required;  if  the  owner's  right  to 

vessel  should  load  coals  on  the  ship's  account,  the  cargo  to  chants  for  not 

be  addressed  to  the  charterers'  agents ;  which  the  said  mer-  cargo  «t°Tricste. 

chants  bound  themselves  to  ship,  not  exceeding  what  the 

said  vessel  could  reasonably  stow  and  carry  over  and  above 

)ier  tackle,  apparel,  provisions,  and  furniture;  and  that 

the  said  vessel,  being  so  loaded,  shoidd  therewith  proceed 

to  a  good  and  safe  port  in  the  United  Kingdom,  calling  at 

Cork  or  Falmouth  for  orders,  or  so  near  thereunto  as  she 

might  safely  get,  and  deliver  the  same  on  being  paid 

freight  at  and  after  the  rate  of  9«.  per  quarter  for  wheatj 

with  ten  per  cent,  thereon  for  primage,  and  other  goods  in 

fair  proportions  thereto ;  restraints  of  princes  and  rulers 

during  the  said  voyage  always  excepted :  that  the  cargo 

should  be  sent  alongside  and  taken  frY>m  alongside  the 

said  vessel,  and  at  the  expense  and  risk  of  the  freighters : 

that  the  freight  should  be  paid  on  unloading  and  right 


befBudbrtke 

been  jffiuiBtrf  b|jr  tfce 
did 
the  wwihfr  of  dsjB  in  the  dmtErpKtr 
did  aor  would  any  otbcr  poma  or  penoas  on  bekalf  of 
tlie  defimdants  widiin  the  said  last-iiientiooed  number  of 
6afn,  load  the  aaid  wemd  with  a  fidl  and  eompiele  cargo 
of  wheat  or  other  lawfiol  modiandiaey  aooording  to  the 
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tenor  and  effect  of  the  said  duurterparty^  and  of  their  pro-  1841. 
mise  and  undertaking,  but,  on  the  contrary  thereof, 
wholly  neglected  and  refused  to  load  the  sud  vessel  with 
any  cargo  or  merchandize  whatever:  that,  by  reason  of 
the  premises,  the  said  vessd  was  detained  for  a  long  space 
of  time,  to  wit,  for  the  space  of  twenty  days  after  the  said 
lay  days  and  days  of  demurrage  in  the  oharterparty  men- 
tioned, whilst  the  master  was  endeavouiring  to  procure  an- 
other cargo ;  that,  by  reason  of  the  delemdants  not  having 
been  ready  to  load  the  said  ship,  and  not  having  appointed 
or  provided  any  agent  or  other  person  for  the  loading  of 
the  said  vessel,  the  plaintiff  was  put  to  great  charges  and 
expenses,  amounting,  to  wil^  to  lOOJL,  in  and  about  inquir* 
ing  and  advertising  finr  the  aaid  Hgents :  that,  by  reason  of 
the  defendants  not  having  provided  any  cargo  or  merchant 
dize  whatsoever  as  afbrenid,  the  phdntiff  not  only  lost  and 
was  deprived  of  all  the  profit  and  advantage  which  he 
might  ^d  otherwise  would  have  made  by  the  freight  and 
{Hrimage  of  said  cargo  so  a^^reed  to  be  loaded  by  the  de* 
fendants  as  aforesaid,  amounting  to  a  large  sum  of  monqr, 
to  wit,  20(XM.>  but  was  also  put  to  great'  charges  and  ex« 
pense,  amounting  to  a  large  sum  of  money,  to  wit,  KXXML, 
in  and  about  the  master  of  the  said  vessel  endeavouring  to 
procure  and  procuring  another  freight  in  the  stead  of  the 
freight  so  agreed  to  be  provided  by  the  defendants  as  afore^ 
said :  that,  by  reason  of  the  premises,  and  by  reason  of 
freights  having  fallen  bk  value  between  the  arrival  of  the 
ship  and  the  expiration  of  the  lay  days>  the  freight  so 
provided  by  the  master  as  aforesaid  was  of  much  less 
value,  to  wit,  of  460/.  less  valne,  than  the  freight  so 
agreed  to  be  provided  by  the  defendants  as  aforesaid:  and 
that,  by  reason  of  the  premises,  he  had  been  put  to  great 
expense,  and  sustained  great  damage  and  inconveni- 
ence, &c. 

Plea,  that,  although  the  vessel  was  required  by  the  char*  Pies, 
terparty  to  sail  from  England  on  or  before  the  4th  day  of 
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1841. 


Replication. 


Special  de- 
murrei; 


February  next  after  the  making  of  the  charterparty,  jet 
the  vessel  did  not  sail  from  England  on  or  before  the  said 
4th  day  of  February^  bnt^  on  the  contrary  thereof,  re- 
mained and  continued  in  England,  without  the  leave  or 
license  and  against  the  will  of  the  defendants,  for  a  long 
tipie  after  the  said  4th  day  of  February,  to  wit,  until  and 
upon  the  22nd  day  of  February  in  the  year  aforesaid; 
whereupon  the  defendants  then  refused  to  perform  and 
fulfil  the  said  charterparty,  as  they  lawfully  might,  tor  the 
cause  aforesaid— verification. 

The  plaintifif  replied — that  the  said  vessel,  during  the 
time  which  she  remained  in  England  after  the  4th  of  Feb- 
rqary  ^  vi  the  plea  mentioned,  was  detained  by  contrary 
winds,  and  that  the  vessel  did  not  remain  in  England  after 
the  elapsing  of  the  time  during  which  the  vessel  was  so 
detained  as  aforesaid;  that  the  expiration  of  the  said  time 
at  which  the  vessel  set  sail,  was  before  any  refusal  by  the 
defendants  to  fulfil  or  perform  the  charterparty,  and  as 
soon  after  the  said  4th  of  February  in  the  plea  mentioned 
aa  was  practicable  in  that  behalf;  and  that  the  time  which 
lapsed  after  the  said  4th  of  February  and  before  the  sail- 
ing of  the  vessel  as  in  the  plea  mentioned,  did  not  hinder 
tibe  vessel  from  proceeding  to  and  arriving  at  Trieste  within 
a  reasonable  time  in  that  behalf,  but  that  the  vessel  pro- 
ceeded on  her  voyage  with  such  dispatch  as  to  arrive  at 
Trieste  within  a  reasonable  time  after  the  said  4th  of  Feb- 
mary  as  in  the  declaration  in  that  behalf  mentioned,  and 
before  other  vessels  that  had  sailed  firom  England  before 
the  said  4th  of  February ;  without  this  that  the  time  which 
elapsed  after  the  4th  February  before  the  sailing  of  the 
vessel  firom  England,  was  a  long  and  unreasonable  time  in 
manner  and  form  as  is  in  the  plea  in  that  behalf  alleged-^ 
concluding  to  the  country. 

To  this  replication  the  defendants  demurred  specially ; 
assigning  for  causes,  amongst  others — that,  inasmuch 
as  the  said  replication  professed  to  contain  a  special 
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traverse^  the  inducement  thereof  ought  to  have  contained  1841. 
and  to  have  constituted  a  sufficient  answer  in  substance 
to  the  plea;  yet  that  in  fact  it  oontained  and  consti- 
tuted no  such  answer^  inasmuch  as  neither  the  deten- 
tion of  the  vessel  by  contrary  winds  whs  provided  for  or 
admitted  by  the  charterparty  as  an  excuse  for  the  non^ 
performance  of  the  charterparty  by  the  plaintiff^  nbr  was 
it  material  to  the  merits  of  the  suit  whether  the  vessel 
arrived  at  Trieste  within  a  reasonable  time  after  such  de- 
tention^ or  whether  the  vessel  arrived  at  Trieste  before  or 
after  any  other  vessels  which  had  sailed  from  England  be- 
fore the  said  4th  of  February— that  thd  replication  waii 
further  defective  in  this^  that  the  inducement  therieof 
amounted  to  a  pleading  in  confession  and  avoidance  of  the 
plea^  inasmuch  as  it  admitted  the  allegation  contained  id 
the  plea^  to  wit^  that  the  vessel  did  not  sail  from  England  on 
or  before  the  said  4th  of  February^  and  attempted  to  atbid 
the  same  by  affirming  that  the  ship  was  detained  by  con- 
trary winds — ^that  the  replication  was  further  defective  in 
this^  that  it  attempted  to  put  in  issue  a  matter  wholly 
immaterial  tnA  irrelevaiht  to  the  merits  of  the  cause/ 
inasmuch  as  the  terms  of  the  charterparty  iti  the  declara^ 
tion  mentioned  provided  absolutely  thitt  the  vessel  should 
sail  from  England  on  or  before  the  '4th  6f  February  next 
after  the  making  thereof,  and  such  sailing  thereof  waa 
made  a  condition  preeedent  to  the  performance  of  the 
charterparty  by  the  defendants,  for  the  fiolfilment  of 
which  the  plaintiff  bound  himself  absolutely,  and  made 
the  same  the  essence  of  the  contract  "with  the  defendants. 
Joinder. 

The  demurrer  was  argued  at  the  sittings  in  banc  after' 
Michaelmas  Term  last. 

Shee,  Serjeant,  for  the  defendants. — By  this  charter-' 
party,  the  sailing  of  the  vessel  on  or  before  the  4th  Febru- 
ary  next  ensuing  the  date  thereof,  is  made  a  condition 
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precedent  (12).  In  Shubrick  t.  Salmorid,  8  Bnnr.  16S7, 
where  tbe  master  of  a  renel  bound  on  a  voyage  to  the 
island  of  Madeira,  corenanted  hy  a  cfaarterparty  that  he 
irould  directly  as  wind  and  weather  would  permit,  after 
the  dischai^  of  his  cargo  at  that  island,  sail  and  proceed 
to  Winyaw,  in  South  Carolina,  or  as  near  thereto  as  he 
conld  safely  get,  and  there  stay  forty  running  days  firom 
the  time  of  soch  arrival,  if  not  sooner  dispatched,  and 
load  his  ship  with  snch  rice  and  other  goods  as  the 
merchants'  agents  shoold  tender  to  he  laden;  in  con- 
sideration whereof  the  merchant  agreed  to  pay  him  freight 
at  the  rate  of  4/.  IOj.  per  ton  for  every  ton  delivered  at  the 
port  of  London,  and  also  two-thirds  of  port-chai^es,  pilot- 
age, &c.  The  charterparty  contained  a  proviso,  "  That,  if 
the  said  ship  should  not  be  arrived  at  Winyaw  aforesaid  by 
the  Ist  March  next  ensuing  the  date  of  the  said  charter- 
party,  then  and  in  such  case  it  should  be  in  the  option  of 
the  merchant,  his  factors  or  assigns,  on  the  ship's  arrival 
at  Winyaw,  either  to  load  the  ship  on  tbe  terms  aforesaid, 
or  not ;  or  at  tbe  then  current  freight  given  to  ships  load- 
ing at  Winyaw  for  the  voyage  aforesaid ;  or  to  reftise  the 
said  ship  entirely ;  so  always  that  such  the  intention  of  the 
said  merchant,  his  factors  or  assigns,  was  declared  to  the 
master  of  the  said  ship  within  forty-eight  hours  after  lus 
iplication  to  the  factors  or  asaigna  of  the  said  t 
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deiiA,  but  by  reason  of  contrary  winds  and  bad  weatber,  iMl. 
and  from  no  other  canse^  was  prevented  firom  arriving  there 
till  the  16th  of  February,  so  that  it  was  impossible  for  him 
to  discharge  his  outward-bound  cargo  at  Madeira,  and 
after  such  discharge  to  arrive  at  Winyaw  by  the  Ist  iji 
March.  On  demurrer  to  this  plea,  the  question  was, 
whether  or  not,  as  the  merchant  had  his  option  to  load 
the  ship  or  not,  in  the  event  oi  her  arrival  at  Win« 
yaw  after  the  1st  of  March,  the  master,  having  been 
unavoidably  delayed  in  the  previous  voyage  by  no  fault 
of  his  own,  so  as  to  render  his  arrival  at  Winyaw  hf 
that  time  impossible,  was  bound  to  sol  thither  on  tiie 
chance  of  the  merchant's  ohusing  to  give  him  a  freight 
when  he  should  happen  to  arrive.  The  court  held,  that, 
by  the  terms  of  the  charter,  the  master  had  bound  himself 
to  do  this:  and  Lord  Mansfield  said:  '^The  plaintiff 
wanted  a  ship  at  Winyaw  in  Carolina  to  load  with  rice,  and 
therefore  he  covenanted  with  the  defendant  to  freight  the 
ship  there,  and  the  defendant  covenants  absolutely  to  go 
thither,  and,  in  order  to  quicken  the  ship's  arrival,  there 
is  a  proviso,  that,  if  he  gets  there  by  the  1st  of  Mardi,  he 
is  to  be  certain  of  a  freight,  but,  if  he  does  not  arrive 
there  before  the  1st  of  March,  then  the  plaintiff  was  to 
declare  in  forty-eight  hours  whether  he  would  freight  the 
ship  or  not  The  defendant,  therefore,  thereby  became  the 
insurer  of  the  risk  of  his  getting  there  before  the  Ist  of 
March,  in  which  event  he  was  sure  of  a  freight ;  but  he 
still  had  a  general  chance  of  getting  a  fright,  even  though 
he  should  not  arrive  till  after  that  time.  The  words  are 
positive  and  express  '  that  he  should  go  ihiiher/  The  par- 
ties plainly  meant  that  the  ship  was  to  go  thither,  and  the 
consideration  fails  by  his  not  going.''  [Tlndal,  C.  J*,  r6» 
ferred  to  Constable  y.  Cloberie,  Pafaner,  897,  wh^re  it  was 
held,  that,  if  the  voyage  has  been  performed,  it  is  no  de- 
fence to  an  action  for  the  stipulated  frreight,  to  shew  the 
breach  of  a  covenant  to  sidl  with  the  first  wind.']  In  Groii- 
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1841.  gcr  V.  Dent,  M.  &  M.  475,  Lloyd  &  Welsby,  270,  the  cove- 
nant in  the  charterparty  for  the  ship's  arrival  at  the  load- 
ing ort  on  or  before  a  given  day,  was  qualified — "  unless 
prevented  by  stress  of  weather  or  unavoidable  impediment/' 
In  Soames  v.  Lonerffan,  2  B.  &  C.  564,  4  D.  &  B.  74,  where 
the  charterers  of  a  ship  for  a  voyage  from  C.  to  St.  B.,  and 
thence  to  G.  to  take  in  a  homeward  cargo,  caused  another 
ship  to  be  chartered  on  their  account  to  go  out  in  baUast 
and  bring  home  a  cargo  from  G.,  with  a  proviso,  that,  in 
the  event  of  the  non-arrival  of  the  first-mentioned  ship  at 
6.,  then  the  second  charter  should  be  void :  it  was  held 
that  '^  non-arrival '^  meant  non-arrival  within  such  time  as 
might  answer  the  purposes  of  the  charter  of  the  second 
ship;  and  that,  the  first  ship  not  having  arrived  in  time  to 
answer  those  purposes,  and  the  delay  not  being  attribut- 
able to  the  charterers,  the  charter  of  the  second  ship  was 
void,  and  the  charterers  were  not  bound  to  provide  a  home- 
ward cargo  for  her.  The  case  of  Shadforth  v.  Higgin, 
8  Camp.  385,  however,  is  precisely  in  point:  there,  the 
ship  was  freighted  to  go  in  ballast  to  Jamaica,  and  bring 
home  a  cargo  from  thence,  and  the  freighter  undertook  to 
provide  a  foil  cargo  for  her  in  time  for  the  July  convoy, 
provided  she  arrived  out  and  was  ready  by  the  25/A  of  June; 
and  it  was  held,  that,  as  she  did  not  arrive  out  till  after 
the  25th  of  June,  the  freighter  was  entirely  dischai^ed 
from  his  contract  to  furnish  a  cargo.  Lord  Ellenborough 
said :  ''  I  think  the  arrival  of  the  ship  by  the  25th  June 
was  a  condition  precedent.  The  freighter  might  know, 
that,  if  she  arrived  by  that  day,  he  could  easily  pro- 
vide a  cargo  for  her,  but  that  afterwards  it  might  be 
impossible.  He  might  have  had  goods  of  his  own  which 
it  was  essentially  necessary  shoidd  be  shipped  by  that  day, 
and  which  he  was  therefore  compelled  to  load  on  board 
another  vessel.  It  would  be  a  great  hardship  upon  the 
freighter  if  he  were  bound  to  provide  a  freight  for  a 
vessel  which  arrives  at  a  season  of  the  year  when  there 
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is  no  produce  ready  for  shipping  in  the  island.  If  the  1841. 
fireighter  is  liable^  although  the  ship  does  not  arrive  till 
a  week  after  the  day  agreed  upon,  where  is  the  line 
to  be  drawn?  I  think  the  fair  interpretation  of  the 
instrument  is^  that^  unless  the  ship  arrived  by  the  25th 
June^  the  defendant's  liability  was  to  be  at  an  end/'  The 
merchants  had  an  undoubted  right  to  stipulate  that  the 
vessel  should  sail  on  or  before  a  given  day ;  and  such  a 
stipulation  is  perfectly  reasonable.  '^In  all  maritime 
transactions^  expedition  is  of  the  utmost  importance^  for^ 
even  by  a  short  delay^  the  season  or  object  of  a  voyage  may 
be  losf — ^Abbott  on  Shipping,  5th  edit.  178.  In  M'An^ 
drew  V.  Adames,  4  M.  &  Scott,  517,  1  New  Cases,  29,  by  a 
charterparty  dated  the  20th  October,  1832,  it  was  agreed 
that  the  ship  should  proceed  in  ballast  to  St.  Michael's, 
there  take  in  a  cargo  of  oranges,  and  sail  therewith  direct 
to  London ;  that,  for  the  purpose  of  loading  and  unloading 
the  vessel,  the  freighters  should  be  allowed  thirty-five  run- 
ning days,  to  commence  on  the  1st  December,  provided 
the  vessel  had  then  arrived  at  St.  Michael's,  to  continue 
till  she  was  dispatched  thence,  to  recommence  on  her 
arrival  in  London,  and  to  cease  on  the  discharge  of  the 
cargo ;  that  the  freighters  should  also  be  allowed  to  keep 
the  vessel  ten  days  longer  on  demurrage ;  and  that,  in  case 
the  vessel  should  not  be  arrived  at  St.  Michael's  on  or  be- 
fore the  31st  January,  it  should  be  optional  with  the  agents 
of  the  freighters  whether  they  should  load  her  or  not :  on 
the  7th  November,  the  master  sailed  on  an  intermediate 
voyage  to  Oporto,  and  returned  to  Portsmouth ;  and  on 
6th  December  sailed  thence  for  St.  Michael's,  where  he 
arrived  on  the  Ist  January,  took  in  a  cargo,  and  returned 
to  London  by  the  Ist  February.  In  an  action  by  the 
charterers  against  the  owner  for  this  deviation,  it  was  held 
that  the  sailing  on  the  intermediate  voyage,  and  thereby 
delaying  the  commencement  of  the  voyage  mentioned  in 
the  charterparty,  whereby  the  cargo  arrived  at  a  period 
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1841.  when  the  market  was  depressed,  and  consequently  was  sold 
at  a  loss,  was  a  breach  of  the  defendants  implied  duty 
to  commence  the  voyage  within  a  reasonable  time.  In 
all  the  cases  that  will  be  cited  on  the  other  side,  it  will  be 
found  that  the  merchant  has  received  some  benefit  firom 
the  partial  performance  of  the  charterparty. 

Bompas,  Serjeant,  for  the  plaintiff. — ^The  stipulation  in 
the  charterparty,  that  the  vessel  shall  ''sail  from  Eng- 
land on  or  before  the  4th  of  February,^'  is  mere  matter 
of  contract,  and  not  a  condition  precedent.  In  Shubriek 
V.  Salmond,  Granger  v.  Dent,  Shadforih  v.  Higgm,  and 
Soames  v.  Lonerffan,  the  arrival  of  the  ship  at  the  port  of 
lading  by  the  stipulated  day  was  by  express  terms  made  a 
condition  precedent.  But  here  the  stipulation  goes  only 
to  part  of  the  consideration,  and  a  breach  may  be  paid  for 
in  damages,  according  to  the  principle  laid  down  by  Lord 
Mansfield  in  Boone  v.  Eyre,  1  H.  Blac.  273,  n.,  1  Wms. 
Saund.  320,  n.  (4).  A  covenant  in  a  charterparty  to  sail 
with  the  first  wind — Constable  v.  Chberie,  Palmer,  397 ;  to 
sail  direci  to  the  port  of  destination — Bomnumn  v.  Tooke, 
1  Camp.  377 ;  to  sail  with  the  first  convoy  on  the  intended 
voyage — Davidson  v.  Gwynne,  12  East,  381 ;  that  the  ship 
should  forthwith  be  made  tight  and  staunch — Havelock 
V.  Geddes,  10  East,  555 ;  that  the  master  should  take 
on  board  a  JuU  and  complete  cargo — Ritchie  v.  Atkinson, 
10  East,  295 — ^were  all  held  not  to  be  conditions  precedent. 
In  Freeman  v.  Taylor,  8  Bing.  124, 1 M.  &  Scott,  182,  there 
was  such  a  deviation  as  totally  to  deprive  the  fireighter 
of  the  benefit  of  the  contract  into  which  he  had  entered. 
The  judgment  of  the  court  in  Hall  v.  Cazenove,  4  East,  477, 
tends  strongly  the  same  way.  In  Havelock  v.  Geddes,  Lord 
EUenborough  says :  *'  Had  the  plaintiff's  neglect  hare  pre* 
eluded  the  defendants  from  making  any  use  of  the  vessel, 
it  would  have  gone  to  the  whole  consideration,  and  might 
Jiave  been  insisted  upon  as  an  entire  bar;  because  the 
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eonsideration  for  the  defendants'  covenant  to  pay  the  1841. 
freight  would  then  have  failed  in  toto ;  but^  as  the  defend- 
ants have  had  [here  they  might  have  had]  some  use  of  the 
vessel^  notwithstanding  the  plaintiff's  neglect^  the  plain- 
tiff's covenant  is  to  be  considered  as  going  to  Apart  only; 
the  consideration  has  not  wholly  failed ;  and  the  covenant 
cannot  be  looked  upon  as  having  raised  a  condition  prece- 
dent^ but  merely  gives  the  defendants  a  rights  under  a 
counter  action^  to  such  damages  as  they  can  prove  they 
have  sustained  from  this  neglect/'  IBosanquet,  J. — In 
some  of  the  cases  you  have  referred  to  the  act  that  was 
supposed  to  be  a  condition  precedent  was  to  be  per- 
formed before  anything  was  to  be  done  by  the  opposite 
party.] 

Shee,  Serjeant^  in  reply. — The  defendants  might  and 
probably  would,  by  the  non-arrival  of  the  ship  at  Trieste 
or  Venice  on  or  before  the  day  mentioned  in  the  charter- 
party,  lose  the  benefit  of  the  season.  Therefore  they 
thought  fit  to  bind  the  owner  to  have  the  ship  there  by 
that  day.  The  cases  relied  on  for  the  plaintiff  are  all  sub- 
ject to  this  remark,  that  they  all  came  under  the  consider- 
ation of  the  court  after  the  parties  had  by  their  own  con- 
duct put  a  construction  upon  the  contract.  Shadforth 
V.  Htggin  is  not  to  be  distinguished  from  the  present  case ; 
and,  though  earlier  in  point  of  date  than  many  of  those 
that  have  been  cited,  its  authority  has  never  been  called  in 
question. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
court : — ^The  question  raised  upon  this  record,  is,  whether 
the  clause  contained  in  the  charterparty  set  out  in  the  de- 
claration, viz.  ''The  vessel  to  sail  from  England  on  or 
before  the  4th  day  of  February  next,"  is  a  condition  pre- 
cedent on  the  part  of  the  ship-owner,  upon  the  non-com<» 

II  2 


482  IN  THE  COMMON  PLEAS^ 

1841.        pliance  wherewith  on  his  part  the  defendants,  the  freight^ 
Glaholm      ®^'  ^^  ^^  liberty  to  throw  up  the  charter.  The  defendants 

»•  in  their  plea  have  treated  the  clause  as  importing  a  condi* 

Hats.  j.  o 

tion,  alleging  in  such  plea  that  the  vessel  *'  did  not  sail 
firom  England  on  or  before  the  said  4th  day  of  February, 
but,  on  the  contrary,  remained  and  continued  in  England, 
without  the  leave  and  against  the  will  of  the  defendants, 
for  a  long  time  after,  whereupon  the  defendants  refused  to 
perform  and  fulfil  the  said  charterparty,  as  they  lawfully 
might ;"  and,  the  plaintiff  having  demurred  to  this  plea, 
the  question  on  the  legal  construction  of  the  charterparty 
is  thereby  raised. 

Whether  a  particular  clause  in  a  charterparty  shall  be 
held  to  be  a  condition,  upon  the  non-performance  of  which 
by  the  one  party,  the  other  is  at  liberty  to  abandon  the 
contract,  and  consider  it  at  an  end,  or  whether  it  amounts 
to  an  agreement  only,  the  breach  whereof  is  to  be  recom* 
pensed  by  an  action  for  damages,  must  depend  in  each 
particular  case  upon  the  intention  of  the  parties,  to  be 
collected  from  the  terms  of  the  agreement  itself,  and  firom 
the  subject-matter  to  which  it  relates.  It  cannot  depend, 
as  Lord  Ellenborough  observes,  on  any  formal  arrangement 
of  the  words,  but  on  the  reason  and  sense  of  the  thing,  as 
it  is  to  be  collected  firom  the  whole  contract :  see  Ritchie 
V.  Atkinson,  10  East,  295.  And,  looking,  in  the  first 
place,  at  the  terms  of  this  agreement,  we  -think  some 
distinction  must  have  been  intended  by  the  contracting 
parties  between  this  particular  clause  and  those  which  pre« 
cede  and  follow  it,  as  to  the  nature  of  the  obligations 
thereby  respectively  created.  All  the  clauses  of  the  char- 
terparty, both  prior  and  subsequent  to  the  clause  in  dis- 
pute, are  firamed  strictly  and  properly  in  the  language  of 
agreement  only.  The  charterparty  states,  '^  Tt  is  mutually 
agreed''  between  the  parties — that,  the  ship,  being  tight 
&c.,  shall  proceed  to  Trieste,  and  there  load  a  complete 
cargo — that  the  said  vessel,  being  so  loaded,  shall  there- 
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with  proceed  to  a  good  and  safe  port  in  the  United  Kingdom  1841. 
— thai  the  cargo  shall  be  sent  alongside — that  the  freight 
shall  be  paid  in  the  manner  therein  stipulated — that  forty 
running  days  shall  be  allowed  the  merchants.  And  then  is 
interposed  the  clause  now  under  discussion^  viz.  "The  vessel 
to  sail  from  England  on  or  before  the  4th  day  of  February 
next :''  after  which  the  charterparty  continues  in  the  same 
frame  as  before — that  the  vessel  shall  be  addressed  to  the 
charterers'  agents^  &c.  Referring,  therefore,  in  the  first 
place,  to  the  variation  between  the  language  of  the  parti- 
cular clause  and  of  those  amongst  which  it  is  found,  there 
is  reasonable  ground  for  surmising  that  some  distinction 
must  have  been  intended  between  them ;  and  no  other  dis* 
tinction  can  exist,  except  that  the  one  set  of  clauses 
sounds  in  agreement,  and  the  other  clause  in  condition. 

The  very  words  themselves,  '*  to  sail  on  or  before  a  given 
day,''  do  by  common  usage  import  the  same  as  the  words 
"  conditioned  to  sail,"  or  '*  warranted  to  sail,"  on  or  be- 
fore such  a  day  :  and,  undoubtedly,  if,  in  the  middle  of  a 
common  bought  and  sold  note  for  a  cargo  of  com,  or  any 
other  goods,  were  found  the  words,  '^  to  be  delivered  on  or 
before  such  a  day,"  they  would  be  held  to  amount  to  a 
condition;  and  the  purchaser  would  not  be  bound  to 
accept  the  cargo,  if  not  ready  for  delivery  by  the  day 
appointed  [see  the  next  case] . 

And,  looking  at  the  subject-matter  of  the  contract, 
without  regarding  the  precise  words,  we  think  the  con- 
struing of  the  words  as  a  condition  precedent,  will  carry 
into  effect  the  intention  of  the  parties  with  more  certainty 
than  the  holding  them  to  be  matter  of  contract  only, 
and  merely  the  ground  of  an  action  for  damages.  Both 
parties  were  aware  that  the  whole  success  of  a  mercantile 
adventure  does  in  ordinary  cases  depend  upon  the  com- 
mencement of  the  voyage  by  a  given  time.  The  nature  of 
the  commodity  to  be  imported,  the  state  of  the  foreign 
and  home  markets  at  the  time  the  contract  of  charterparty 
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1841.  u  made,  and  the  yarious  other  calculations  which  enter 
into  commercial  speculations,  all  combine  to  shew  that 
dispatch  and  certainty  are  of  the  very  first  importance  to 
their  success ;  and  certainly  nothing  will  so  effectually  in- 
sure both  dispatch  and  certainty  as  the  knowledge  that  the 
obligation  of  the  contract  itself  shall  be  made  to  depend 
upon  the  actual  performance  of  the  stipulation  which  re-* 
lates  to  them. 

The  present  case  appears  to  us  to  be  distinguishable 
from  those  cited  on  the  part  of  the  plaintiff  in  both  the 
particulars  to  which  we  have  adverted,  vis.  that,  in  this 
case,  the  form  of  the  stipulation  is  more  nearly  in  the  lan« 
guage  of  condition  than  in  that  of  agreement,  whilst  in 
the  cases  cited  it  is  in  the  language  of  covenant  only :  and, 
again,  that,  in  this  case,  the  performance  of  the  stipula- 
tion goes  more  to  the  very  root  and  the  whole  considera- 
tion of  the  contract.  And,  indeed,  in  most  or  all  of  those 
cases  the  objection  has  not  been  taken  until  after  the  voy- 
age has  been  performed,  and  in  many  cases  after  the  goods 
had  been  accepted;  so  that  it  is  manifest  the  breach  of  the 
agreement  of  which  the  defendant  complained,  and  which 
he  sought  to  set  up  as  a  condition  precedent,  could  not  go 
to  the  whole  of  the  consideration  for  the  contract.  Such 
was  the  case  of  Constable  v.  Cloberie,  Palmer,  397,  where 
the  ship-owner  covenanted  that  his  ship  should  sail  with 
the  first  fair  wind,  and  the  case  of  Bommavm  v.  Tooke, 
1  Camp.  377,  where  the  covenant  was  that  the  ship  should 
sail  with  the  first  favorable  wind ;  and  the  defence  in  each 
was  set  up  against  a  demand  for  the  freight  after  the  ship 
had  performed  her  voyage  and  the  merchant  had  accepted 
the  cargo.  So  likewise  in  Davidson  v.  Gwynne,  12  East, 
881,  the  covenant  to  sail  with  the  first  convoy  was  held 
not  to  be  a  condition  precedent,  the  voyage  being  in  fact 
performed :  and  so  of  the  rest. 

Upon  the  whole,  therefore,  we  think  the  intention  of  the 
parties  to  this  contract  sufficiently  appears  to  have  been  to 


HILARY  TERM;  4  VICTORIJB.  48S 

insure  the  ship's  sailing  at  latest  by  the  4th  of  February  5  1841. 

and  that  the  only  mode  of  effecting  this,  is,  by  holding  the  glahoim 

clause  in  question  to  form  a  condition  precedent,  which  '• 
we  consider  it  to  have  been. 

Judgment  for  the  defendants. 


T 


Startup  and  Another  t;.  Macdonald.  Thunday^ 

Jan,  2UL 

HIS  was  an  action  on  the  case  to  recover  damages  for  The  piaintift 
the  defendant's  refusal  to  receive  certain  oil  pursuant  to  sell  to  the  de- 

his'contract.  fend«ittentoM 

***o  ^^±Av*M^^.  of  linseed  oil  at 

The  declaration  stated,  that,  on  the  20th  October,  1837,  *  certain  price, 

'  '   "tobefreedeli- 

the  defendant  bargained  for  and  bought  of  the  plaintiffs,  Tered  within  the 
and  the  plaintiffs,  at  the  special  instance  and  request  of  days  of  March." 
the  defendant,  then  sold  to  the  defendant  a  large  quantity,  [he*a«e^**^''*n8t 
to  wit,  ten  tons  of  merchantable  linseed  oil,  at  the  rate  or  **>«  dcfcndanu 

for  refusinff  to 

price  of  Sis.  6d.  per  cwt.,  usual  allowances — ^to  be  free  accept  the  oil, 

delivered  by  the  plaintiffs  to  the  defendant  within  the  last  Itatcd^thc^coiu 

fourteen  days  of  March,  1838,  and  paid  for  at  the  expira-  ^"^^J  *°  ^^^ 

tion  of  that  time  in  cash,  deducting  2|  per  cent,  discount  j  averred  a  ten- 

1*1  •  'J       J.'       ^T.  J*  J.*    1  '  der  and  offer  to 

and  thereupon,  m  consideration  thereof — mutual  promises :  deliver  the  oil 
breach,  that  though  the  plaintiffs  afterwards,  and  within  fo||rtl°en^ayl"f 
the  last  fourteen  days  of  March,  1838,  to  wit,  on  the  3l8t  March,  and  a 

•^  reftisal  by  the 

March,  1838,  were  ready  and  willing,  and  then  tendered  defendant  to 
and  offered  to  deliver  to  the  defendant  the  said  ten  tons  of  forthc^sam^*^ 
merchantable  linseed  oil,  and  then  requested  the  defendant  ^ie^e*jf\h^"* 
to  accept  the  same ;  and  although  the  price  for  the  said  the  tender  was 

.  made  on  the 

ten  tons  of  linseed  oil  at  the  rate  in  that  behalf  aforesaid  last  of  the  said 

last  fourteen 
days  of  March, 
at  a  late  time  of  that  day,  to  wit,  at  nine  o'clock  at  night,  the  same  being,  by  reason  of  such 
lateness  thereof,  an  unreasonable  and  improper  time  for  such  tender.  It  appeared  that  the  ten- 
der was  made  at  about  half-past  eight  in  the  evening  of  the  31st  March,  when  the  workpeople 
had  all  left  the  warehouse.  The  jury  found  that  the  tender  was  made  at  an  unreasonable  and 
improper  time : — Held,  that  the  defendant  was  entitled  to  the  verdict ;  a  delivery  within  rea- 
sonable hours,  that  is,  the  ordinary  hours  of  business,  being  necessarily  implied. 
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1841.         amounted  in  the  whole  to  a  large  sum  of  money,  to  wit, 

Startup      815/.,  and  the  said  time  for  payment  for  the  said  linseed 

V*  oil  had  lon^  elapsed  before  the  commencement  of  this  suit : 

MaCDONALD.  -11 

yet  the  defendant,  not  regarding  his  said  promise,  but  in- 
tending to  de&aud  the  plaintiffs  in  this  behalf,  did  not  nor 
would  at  the  said  time  when  he  was  so  requested  as  afore- 
said, or  at  any  time  before  or  afterwards,  accept  the  said 
linseed  oil  of  or  from  the  plaintiffs,  or  any  part  thereof,  and 
had  not,  although  often  requested  so  to  do,  paid  them  for 
the  same,  or  any  part  thereof,  but  had  hitherto  wholly  neg- 
lected and  refused  so  to  do ;  by  reason  whereof  the  plain- 
tiffs had  lost  and  been  deprived  of  divers  great  gains  and 
profits  which  they  might  and  would  have  derived  from  the 
said  sale  of  the  said  linseed  oil,  and  had  also  suffered 
divers  great  losses  from  the  decreased  value  of  the  same. 

Pint  plea.  The  defendant  pleaded — first,  that  the  said  tender  by 

the  plaintiffs,  and  their  offer  to  deliver  to  the  defendant 
the  said  ten  tons  of  linseed  oil  in  the  declaration  respec- 
tively mentioned,  and  the  said  request  by  the  plaintiffs  to 
the  defendant  to  accept  the  same,  were  and  each  of  them 
was  respectively  made  on  the  last  of  the  said  last  fourteen 
days  of  March,  1^38,  at  a  late  time  of  that  day,  to  wit,  at 
nine  o'clock  in  the  night  time  of  that  day,  the  same  being, 
by  reason  of  such  lateness  thereof,  an  unreasonable  and  im- 
proper time  in  that  behalf  for  the  said  tender  and  delivery 
of  the  said  oil ;  that  the  plaintiffs  were  not  until  a  late,  and 
for  the  delivery  to  and  acceptance  by  the  defendant  of  the 
said  oil,  an  unreasonable  and  improper  time  of  the  said 
last-mentioned  day,  to  wit,  the  hour  aforesaid,  ready  and 
willing  to  deliver  the  said  oil  to  the  defendant,  in  manner 
and  form  as  the  plaintiffs  had  above  in  that  behalf  alleged 
— ^verification. 

Second  plea.  Secondly — that  the  plaintiffs  were  not  ready  and  willing, 
nor  did  they  within  the  said  last  fourteen  days  of  March, 
1838,  tender  or  offer  to  deliver  to  the  defendant  the  said 
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linseed  oil^  in  manner  and  form  as  above  alleged — conclud- 
ing to  the  country. 

Thirdly — ^that  the  defendant  did  not  promise  in  manner 
and  form  as  the  plaintiffs  had  abore  in  that  behalf  alleged 
against  him — concluding  to  the  country. 

Beplication  to  the  first  plea — ^that  the  defendant  of  his 
own  wrong,  and  without  the  cause  by  him  in  that  plea 
alleged,  broke  his  said  promise  in  the  declaration  men- 
tioned, in  manner  and  form  as  the  plaintiffs  had  in  their 
said  declaration  in  that  behalf  complained  against  him. 
Upon  the  other  pleas  issue  was  joined. 

The  cause  was  tried  before  Erskine,  J.,  at  the  sittings  in 
London  after  Trinity  Term,  1839.  It  appeared  that  the 
oil  in  question  was  purchased  by  the  defendant  under  the 
following  contract : — 

"London,  20th October,  1837. 

'^  Sold  for  Messrs.  Startup  &  Philpott  to  Mr.  A.  Mac- 

donald  ten  tons  merchantable  linseed  oil  at  Sis.  6d.  per 

cwt. :  usual  allowances :  to  be  free  delivered  (13)  unthin  the 

last  fourteen  days  of  March,  1838,  and  paid  for  at  the 

expiration  of  that  time  in  cash,  deducting  2|  per  cent. 

discount. 

''  James  NichoU,  Broker, 

"  No.  3,  Adam's  Court." 


1841. 

Startup 

9. 

Macdonald* 
Third  plea. 

Replicitioii. 


Contract. 


The  plaintiffs  carry  on  the  business  of  crushers  at  cer- 
tain mills  called  the  Fulsham  Mills,  near  Maidstone.  On 
the  27th  March,  1838,  they,  in  pursuance  of  the  above 
contract,  put  on  board  a  barge  at  Maidstone  ten  tons  of 
linseed  oil,  consigned  to  Hartley's  Wharf,  Tooley  Street, 
London,  with  directions  to  forward  it  on  arrival  to  Briggs's 
warehouse  in  Primrose  Street,  Bishopsgate  Street.  The 
oil  arrived  at  Hartley's  wharf  about  six  o'clock  in  the 


(13)  ''Free  delivered"  was  ex-      should  be  pointed  out  by  the  pur- 
plained  to  mean  a  delivery  at  the      chaser, 
vendors*  expense  at  such  place  as 
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1641.         evening  of  the  31st  March^  and  was  immediately  placed  in 
Staktop       wagons  to  be  conveyed  to  Briggs's  warehouse.     The  first 
^     **  load  arrived  at  the  warehouse  at  half-past  eight,  but  the 

person  who  had  the  charge  of  the  premises  declined  to 
receive  the  oil^  alleging  that  the  warehouse  was  closed  for 
the  night  and  the  workmen  gone.  The  carman  accord- 
ingly returned  with  the  wagon  to  the  wharf^  and  by  the 
way  met  another  wagon  containing  the  rest  of  the  oil  [so 
that  there  was  ample  time  for  the  delivery  of  the  whole 
before  twelve  o'clock,  had  there  been  people  at  the  ware* 
house  to  receive  it],  to  the  driver  of  which  he  communicated 
the  fact  of  the  warehouse  being  closed,  and  both  went  back 
to  Hartley^s  wharf.  The  oil  was  again  tendered  on  the 
3nd  April,  but  refused  on  the  ground  that  the  tender  was 
too  late.  There  was  evidence  to  shew  that  the  warehouses 
in  London  (of  the  description  in  question)  were  usually 
dosed  at  five,  six,  or  seven  o^clock,  and  that  none  were 
kept  open  so  late  as  half-past  eight.  It  also  appeared  that 
notice  was  given  at  Briggs^s  warehouse  at  about  half-past 
tbc,  the  warehouse  not  being  then  closed,  that  the  oil  was 
on  its  way. 

The  action  was  brought  to  recover  the  amount  of  the 
loss  on  a  subsequent  re-sale  of  the  oil,  which  was  admitted 
to  be  50/. 

On  the  part  of  the  plaintiffs  it  was  contended,  that,  by 
the  terms  of  the  contract,  they  had  the  whole  of  the  last 
day  of  March  for  the  delivery  of  the  oil,  and  consequently 
that  a  tender  at  any  time  before  twelve  o'clock  on  the  night 
of  that  day  was  a  sufficient  performance  on  their  part. 

For  the  defendant  it  was  insisted,  that  the  contract  must 
receive  a  reasonable  construction,  that  the  plaintiffs  were 
bound  to  deliver  the  oil  at  a  reasonable  and  proper  time, 
and  that,  whether  or  not  the  tender  was  made  at  a  reason- 
able and  proper  time,  was  a  question  for  the  jury,  regard 
being  had  to  the  usages  and  convenience  of  trade. 

The  learned  judge  told  the  jury,  that,  if  the  oil  was  so 
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tendered,  that,  but  for  the  refusal  of  the  people  at  Briggs's/        i84]. 
to  receive  it,  the  whole  of  it  might  have  been  warehoused 
before  twelve  o^clock  on  the  night  of  the  Slst  March,  that  9. 

was  a  sufficient  compliance  with  the  contract  on  the  plain- 

« 

tiffs'  part. 

The  jurjr  returned  a  verdict  for  the  defendant,  saying  that 
the  oil  was  ready,  and  would  have  been  all  delivered  before 
twelve  o'clock,  but  for  the  refusal  of  the  warehousekeeper 
to  receive  it:  but  they  added  that  they  considered  the 
tender  to  have  been  made  at  an  unreasonable  and  impro- 
per time. 

The  learned  judge  thereupon  directed  the  verdict  to  be 
entered  for  the  plaintiffs  for  the  damages  agreed  upon,  sub- 
ject to  a  motion  to  enter  the  verdict  for  the  defendant, 
should  the  court  be  of  opinion  that  his  lordship's  construe^ 
tion  of  the  contract  was  erroneous. 

F.  Kelly,  in  Michaelmas  Term,  1839,  accordingly  ob- 
tained a  rule  nisi  to  enter  the  verdict  for  the  defendant  on 
the  first  issue,  in  accordance  with  the  finding  of  the  jury, 
on  the  ground  urged  at  the  trial ;  or  for  a  new  trial,  on 
the  ground  that  there  was  no  evidence  of  a  tender  of  the 
whole  of  the  oil,  and  no  dispensation  pleaded. 

Cleasby  now  shewed  cause. — The  verdict  was  properly 
entered  for  the  plaintiffs.  A  delivery  of  the  oil  at  any  time 
before  twelve  o'clock  at  night  on  the  Slst  March  was  a 
compliance  with  the  contract,  no  reference  being  made 
therein  to  any  supposed  usage  or  convenience  of  trade. 
The  issue  simply  was  whether  in  point  of  law  there  was 
such  a  tender  as  would  satisfy  the  words  of  the  contract. 
[Tlndal,  C.  J. — ^Whether  the  time  be  reasonable  or  not 
must  surely  depend  upon  the  usage  of  trade  and  other  cir- 
cumstances. In  the  case  of  rent,  undoubtedly,  the  law 
has  fixed  the  last  hour  of  the  day  as  the  limit  for  its  pay- 
ment.   But,  is  a  warehousekeeper  bound  to  keep  his  ware- 
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hofoae  opea  md  Ida  men  im  attendsace  Smj  and  niglit?] 
The  contnMrt  may  be  attended  with  inconreniencea,  but 
itill  it  la  tike  eootract  of  tike  partiea.  Beaaoaabletinie  ia  a 
^afatiaao£hLW—SekieMT.FmirimM,lB.  k  P.  388(14). 
[ThuUl,  C.  J. — Soppoae  the  plea,  jnatead  of  c^Emng  an 
iaroe  on  the  reaaonabkncaa  of  the  tender,  had  aim^  tra- 
Teraed  it;  would  the  allegation  of  a  tender  hare  been 
ffiMtnTP^  bj  evidence  of  a  tender  made  at  a  time  foond 
bjr  the  jarj  to  hare  been  nnrpaionahle  and  impnqper  ?  In 
the  case  of  the  preaentment  of  a  bill  or  a  cheque,  the  quea- 
tion  always  ia  whether  or  not  it  is  made  within  buaineas 
hours  (15>.]     In  Lagk  t.  Poto^acM,  8  Taunt.  340,  2  Moore, 


(14)  See  Lttwenee  t.  KiMwleiy 
7  Scott,  381. 

(15)  The  holder  of  a  bill  of  ex- 
dtange  accepted  pajaUe  aft  a  bank- 
er's* it  m  said,  impliedlj  agrees  to 
present  it  for  payment  within  the 
nsoal  banking  boors — Parker  ▼. 
Gordon,  7  East,  385,  3  Smith,  358, 
6  Esp.  41 ;  Jameson  ▼.  Swinton, 
2  Taunt  224,  2  Camp.  373 :  and 
a  presentment  at  a  banking-house 
after  banking  hours  is  not  sufficient : 
Elford  ▼.  Teed,  1  M.  &  Sel.  21 ; 
Gamett  ▼.  Woodcock,  6  M.  &  Sel. 
44,  1  SUrk.  475— unless  there  be 
some  person  on  the  premises  to 
give  an  answer— Henry  v.  Lee,  2 
Chit  124  ;  Bynner  y.  Russell,  7 
Moore,  267,  1  Bing.  23 ;  Hill  ▼. 
Heap,  D.  &  R.,  N.  P.  C.  57  ;  Gar- 
nett  V.  Woodcock,  6  M.  &  Sel  44, 
1  SUrk.  475. 

Presentment  at  a  merchant's 
count ing'houie  between  six  and  se- 
ven in  the  evening  was  held  suffi- 
cient in  Morgan  v.  Davison,  I 
Stark.  114;  so  at  the  office  of  an 
attorney  at  eight  o'clock — Triggs  v. 
Newnham,  10  Moore,  249,  1  C.  & 


P.  651  ;  aft  the  Aoaae  of  a  merdiant 
or  trader  at  eight — Barclay  v.  Bai- 
ley, 2  Camp.  527— or  between 
eight  and  nine — ^Triggs  v.  Newn- 
ham, 10  Moore,  249,  1  a  A  P. 
651. 

In  WHkins  v.  Jadis,  2  B.  &  Ad. 
188,  1  M.  &  Rob.  41,  a  present- 
ment at  the  house  where  the  bill 
was  made  payable  aft  eight  o'clock 
in  the  evening,  the  house  being 
shut  up,  and  no  person  there  to  pay 
the  bill;  was  held  sufficient  Lord 
Tenterden  there  says:  "As  to 
bankers,  it  u  established,  with 
reference  to  a  well-known  rule  of 
trade,  that  a  presentment  out  of  the 
hours  of  business  is  not  sufficient ; 
but  in  other  cases  the  rule* of  law 
is  that  the  bill  must  be  presented 
at  a  reasonable  hour.  A  present- 
ment at  twelve  o'clock  at  night, 
when  a  person  has  retired  to  rest, 
would  be  unreasonable ;  but  I  can- 
not say  that  a  presentment  between 
seven  and  eight  in  the  evening  is 
not  a  presentment  at  a  reasonable 
time."  And  Patteson,  J.,  says: 
*'  The  question  to  be  considered  is. 
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588,  wliere  the  contract  was  for  a  certain  quantity  of  tal«        194  ^^ 
low  *'  to  be  delivered  in  all  December,"  Dallas.  C.  J.,  said —      '^     ^    ^ 
"  The  defendant  had  a  right  to  deliver  the  tallow  at  any  «. 

time  before  twelve  at  night  on  the  31st  December ;  he  had  ac^o"^**^ 
all  that  month  to  deliver  it  in,  and  the  plaintiff  was  bound 
to  receive  the  tallow  at  any  moment  until  after  the  31  st/' 
If  the  time  for  the  performance  of  a  contract  is  to  be  de- 
termined in  each  case  by  reference  to  the  customs  of  the 
particular  trade,  great  and  unnecessary  uncertainty  will  be 
introduced,  and  a  most  extensive  field  of  litigation  opened. 
[Tindal,  C.  J. — Suppose  the  contract  be  to  deliver  on  de* 
mand;  would  a  demand  made  at  twelve  o'clock  at  night  be 
reasonable  ?]  It  might  be  a  very  good  demand :  but  then 
the  vendor  would  by  law  have  a  reasonable  time  for  com- 
pliance  with  it  (16). 

Kelly  and  R.  V.  Richards,  in  support  of  the  rule. — The 
first  plea  was  proved  in  point  of  fact,  and  therefore  the  ver- 
dict was  properly  found  and  ought  to  have  been  entered  for 
the  defendant.  If  the  argument  on  the  other  side  be  well 
founded,  viz.  that  a  tender  of  the  oil  at  any  time  before 
twelve  o'clock  at  night  on  the  Slst  March,  was  su£Scient,  it 
follows  that  the  plaintiffs  might  have  delivered  it  at  any 
hour,  whether  day  or  night,  during  the  whole  of  the  last 
fourteen  days  of  March,  and  that  the  warehousekeeper 
was  bound  to  be  perpetually  on  the  watch  to  receive  it. 
Common  sense  imposes  the  qualification  of  reasonable 
time  in  contracts  of  this  sort.  \Maule,  J. — ^The  declara- 
tion does  not  so  qualify  the  contract.]  Many  cases  might 
be  cited  where  the  law  implies  that  an  act  that  is  con- 
tracted to  be  done  shall  be  done  at  a  reasonable  and  con- 
venient time,  and  it  is  always  left  to  the  jury.  The  pur- 
chaser had  a  right  to  weigh  the  oil :  that  in  this  case  was 

whether  the  bill  was  presented  at      was  there  to  receive  it" 

the  place  appointed  within  a  reason-  (16)  See  Spencely  ▼.  Robinson, 

able  time,  not  whether  any  person      3  B.  &  C.  658, 5  D.  &  R.  572. 
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1841.        absolutely  impossible.    Then^  the  allegation  of  a  tender, 

g    ""    ^      npon  which  a  distinct  issue  was  taken  by  the  second  plea, 

••  was  not  supported  by  proof  of  an  offer  to  deliver  part  only 

Macdonald.       r^x.        1  ^  J 

of  the  oil. 

TiNDAL^  C.  J. — It  appears  to  me  that  the  contract  in 
this  case  must  by  law  receive  a  reasonable  construction; 
and  that  the  declaration^  which  is  framed  upon  the  con« 
tracts  must  receive  the  same  construction  as  the  contract 
itself.  And  I  am  of  opinion  that  the  contract^  that  the 
oil  shall  be  "  free  delivered  within  the  last  fourteen  days 
of  March/'  imports  a  delivery  at  a  reasonable  time  of  the 
day  and  in  a  reasonable  manner.  Had  the  contract  been, 
to  deliver  on  demand^  a  demand  of  delivery  at  an  unrea- 
sonable time  or  at  an  unreasonable  place  would  not  have 
been  a  good  demand.  Wherever  a  contract  is  silent  as  to 
time^  the  law  of  necessity  intends  that  it  is  to  be  per- 
formed within  a  reasonable  time :  and  a  tender  at  so  late 
an  hour  of  the  day  that  every  body  must  know  there  would 
be  no  person  at  the  place  to  receive  the  goods^  clearly  can- 
not be  reasonable :  the  warehousekeeper  is  not  bound  to 
be  always  on  the  watch.  The  case  of  Greaves  v.  Ashlin, 
3  Camp.  426^  comes  very  near  to  this  in  principle,  though 
it  does  not  exactly  support  the  proposition  I  am  attempt- 
ing to  lay  down.  That  was  an  action  for  not  delivering 
certain  oats  according  to  contract^  the  defendant  (the 
seller)  having  re-sold  them  because  the  purchaser  neg- 
lected to  fetch  them  away.  Lord  EUenborough  said :  "  If  the 
bi^er  does  not  carry  away  the  goods  bought  within  a  rea^ 
soHoble  time,  the  seller  may  charge  him  warehouse-room^  or 
he  may  bring  an  action  for  not  removing  them,  should  he 
be  prejudiced  by  the  delay.  But  the  buyer's  neglect  does 
not  entitle  the  seller  to  put  an  end  to  the  contract.  When 
a  farmer  sets  out  his  tithes^  and  gives  the  parson  notice 
to  take  them  away,  he  may  bring  his  action  if  the  latter 
does  not  do  so  within  a  reasonable  time;  but  the  parson's 
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neglect  does  not  revest  in  the  farmer  the  property  in  the         I841. 
articles  set  out/'    It  seems  to  me  that  the  construction  we      „    "     ^ 

Startup 

are  putting  upon  this  contract  does  no  more  violence  to  ^^  •• 
its  terms  than  did  the  construction  put  by  Lord  Ellenbo- 
rough  upon  the  contract  in  that  case.  I  therefore  think 
the  first  plea,  which  alleges  the  tender  to  have  been  made 
at  a  time  that,  by  reason  of  its  lateness,  was  an  unreason- 
able and  improper  time,  was  a  plea  that  might  fairly  be 
pleaded  as  an  answer  to  the  declaration,  that  it  has  been 
made  out  by  the  evidence,  and  that  the  rule  for  entering 
the  verdict  for  the  defendant  upon  the  first  issue  must  con- 
sequently be  made  absolute. 

BosANQUET,  J. — I  am  of  the  same  opinion.  This  is  a 
mercantile  contract,  and  must  receive  a  reasonable  con- 
struction. To  satisfy  the  terms  of  the  contract,  the  deli- 
Tery  must  be  made  atareasonable  time  and  in  a  reason, 
able  manner,  regard  being  had  to  the  subject-matter  of  the 
contract.  Such  is  the  sense  in  which  the  declaration  is  to 
be  read,  and  such  is  the  sense  that  must  be  ascribed  to 
the  plea,  which  states  that  the  tender  was  made  at  a  late 
time  of  the  day,  to  wit,  at  nine  o'clock  in  the  night  of 
that  day,  the  same  being,  by  reason  of  such  lateness 
thereof,  an  imreasonable  and  improper  time  in  that  behalf 
for  the  tender  and  delivery  of  the  oil.  And  the  jury  ex- 
pressly found  that  the  tender  was  made  at  an  unreason- 
able and  improper  time.  It  is  true  they  also  found  that 
there  would  have  been  time  to  warehouse  the  oil  before 
twelve  o'clock,  had  the  warehousekeeper  been  prepared  to 
receive  it :  but  that  is  not  in  my  opinion  the  true  construc- 
tion of  the  contract. 

Maule,  J. — I  am  also  of  opinion  that  the  rule  to  enter 
thQ  verdict  for  the  defendant  on  the  first  issue  must  be 
made  absolute,  l^he  question  turns  upon  the  meaning  of 
the  declaration.    The  plea  states  in  efi'ect  that  the  time  at 
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^tn^tAif$  U#l  qrAt«i  tvehe  </dDdk  at  ■%&£  to  dcfifcr  goods, 
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I  Me#t*#i«}/  did  fAdiAe  to  think  that  there  was  a  distinctioa 
\H  i\m  ftmf^  hetmtta  the  hut  daj  and  the  other  days 
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mentioned  in  the  contract^  and  that  the  plaintiffs  had  up 
to  twelve  o'clock  at  night  on  the  31st  March  to  deliver  the 
oil,  and  that  the  defendant,  who  named  the  place  of  deli- 
very, was  bound  to  appoint  a  place  where  the  delivery 
could  be  made  down  to  the  last  moment.  But,  on  consi- 
deration, I  am  satisfied  that  the  rule  the  court  has  laid 
down  is  the  correct  one.  I  therefore  concur  in  thinking 
that  the  rule  for  entering  the  verdict  for  the  defendant  on 
the  first  issue  should  be  made  absolute. 
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Rule  absolute  (17). 

(17)  Upon   this  judgment  the      error,  which  now  stands  for  argu- 
plaintifis  have  brought  a  writ  of     ment  in  the  Exchequer  Chamber. 


Balls  v.  Shtthx. 

SPALniNG  t;.  SmyTHE.  Saturday, 

Jan.  30th. 
HE  affidavits  filed  on  the  part  of  the  plaintiffs  in  these  AfBdavits  re- 
causes  (upon  a  question  of  practice)  containing  scandalous  ^^  ^^  imper- 
and  impertinent  matter  as  to  the  alleged  mode  of  life  of  ^'**°*^®* 
the  defendant,  a  female — 


T 


The  Solicitor- General  moved  that  they  might  be  referred 
to  the  Master.— He  cited  East  ham  v.  Liddell,  12  Ves.  201, 
and  Ex  parte  Le  Heup,  18  Ves.  221,  to  shew  that  the 
practice  in  equity  is  to  do  this  upon  motion  of  course, 
without  notice. 


Per  Curiam. — ^Take  a  rule. 


Bide  absolute. 
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■bop  of  the  de- 
fendant, ■  deal- 
ei  Id  ropea,  &c, 
to  purchue  * 

telling  lum  il 
m*  wanted  ibr 
the  purpue  of 
tailing  pipe*  of 
wine  frtitD  > 
cellar:  the  de- 
fendant, not 
bCTing  a  lope 
of  Ihe  proper 
dimeniiDoi,  un' 
denook  to  get 
one  nude,  and 
aent  hi*  lervanl 
(0  lb(  pWnbS** 

lake  the  mea- 


implied  that 
the  rope  ihonld 
be  fit  and  pro- 
per for  Ihe  pur- 
poae;  and  thai 
Ihe  derendai  - 


Brown  v.  Edginoton. 
1  HIS  -was  an  action  on  the  case  for  an  alleged  breach  of 
warranty  on  the  sale  of  a  rope. 

The  declaration  stated  that  the  pluntiff,  before  and  at  the 
time  of  the  committing  of  the  grierances  hj  the  defendant 
thereinafter  mentioned,  carried  on  the  trade  and  basinest 
of  a  wine  and  spirit  merchant,  at  a  certain  warehouse  and 
premises,  with  the  appurtenances,  situate  in  Lawrence 
Fountnej  Lane,  in  the  city  of  London,  and  during  all  the 
time  aforesaid  used  and  employed  a  certain  crane,  with 
ropes  and  appurtenances  thereto  belonging,  in  and  at  the 
said  warehouse  and  premises,  in  the  way  of  his  trade  and 
business,  for  the  purpose  of  hauling  up,  letting  down,  sus- 
pending, and  moving  in  and  out  of  and  about  the  said 
warehouse  and  premises,  pipes,  puncheons,  and  other 
heavy  casks  of  wine  and  spirits,  as  occasion  might  require; 
and  thereupon,  to  wit,  on  the  6th  September,  1837,  the 
defeodant,  having  notice  of  Ike  premises,  and  being  a  dealer 
in  ropes,  amongst  other  things,  the  plaintiff  then  bai^ 
gmned  and  agreed  with  the  defendant  to  buy  of  him 
(amongst  other  things)  in  the  way  of  the  defendant's  basi< 
nesa,  at  and  for  a  reasonable  price  to  be  therefore  paid  bj 
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the  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  in  pretended  fulfilment  of  the  said  agreement, 
by  falsely  and  fraudulently  warranting  and  representing 
to  the  plaintiff  that  a  certain  rope  produced  by  the  defend- 
ant was  made  in  pursuance  of  the  said  agreement,  and  was 
good  and  fit  for  the  purpose  of  being  used  in  the  said  crane 
and  appurtenances  in  and  at  the  said  warehouse  and  pre- 
mises, in  the  way  of  the  said  trade  and  business,  for  the 
purposes  in  that  behalf  aforesaid,  sold  and  delivered  the 
said  last-mentioned  rope  to  the  plaintiff  for  the  said  price, 
and  put  up,  spliced,  fixed,  and  adjusted  the  same  for  use 
in  the  said  crane  as  aforesaid,  for  reward  as  aforesaid, 
which  said  price  and  reward  were  afterwards,  to  wit,  on 
the  30th  December,  in  the  year  aforesaid,  paid  by  him  to 
the  defendant  for  the  same ;  whereas  in  truth  and  in  fact 
the  last-mentioned  rope,  at  the  time  of  the  said  warranty, 
representation,  and  sale,  was  not  good  or  fit  for  the 
purpose  or  use  in  that  behalf  aforesaid,  but  was  then 
very  bad,  unfit,  and  improper  for  that  purpose  or  use, 
and  was  made  of  old,  bad,  and  improper  materials, 
and  badly  and  insufficiently  made ;  of  all  which  premises, 
the  defendant,  at  the  time  of  the  said  sale,  warranty, 
and  representation,  had  knowledge  and  notice :  And  the 
plaintiff  in  fact  said,  that  the  defendant,  by  means  of 
the  premises,  on  the  day  and  year  first  aforesaid,  falsely 
and  fraudulently,  and  for  the  sake  of  unjust  gain,  deceived 
the  plaintiff  on  the  sale  of  the  said  rope  as  aforesaid ;  that 
he,  confiding  in  the  said  warranty  and  representation  of 
the  defendant,  did,  from  &c.  till  and  at  the  time  of  the 
occurrence  of  the  loss  and  damage  therein  mentioned, 
use  and  employ  the  said  crane,  rope,  and  appurtenances 
in  and  at  the  said  warehouse  and  premises  in  the  way  of 
the  said  trade  and  business,  for  the  said  purpose  of  haul- 
ing up,  letting  down,  suspending,  and  moving  in  and  out 
of  and  about  the  said  warehouse  and  premises,  pipes, 
puncheons,  and  other  heavy  casks  of  wine  and  spirits  as 
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IN  TBI  COMMON  PLSAS, 


occasion  required,  which  the  plwntiif  but  for  the  represeir- 
tation  and  warranty  aforesaid  would  not  have  done;  and 
that,  while  the  plaintiff  bo  carried  on  the  said  baainess  as 
aforesaid,  to  wit,  on  the  20th  February,  1839,  whik  the 
plaintiff,  confiding  in  the  said  representation  and  war- 
ranty made  by  the  defendant,  and  believing  the  same  to 
be  true,  was  by  bis  servants  using  the  said  rope  so  sold  as 
aforesaid  in  the  said  crane  and  appurtenances  at  the  sud 
warehouse  and  premises,  in  the  way  of  the  said  trade  and 
basiness,  in  hauling  up,  Bu^>ending,  and  moving  out  of 
the  said  warehouse  and  premises  a  certain  pipe  of  vine  (^ 
the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  100/., 
the  said  last-mentioned  rope,  by  reason  of  its  being  so 
had,  unfit,  and  improper  for  that  purpose  as  aforesaid, 
and  made  of  such  old,  bad,  and  improper  materials,  and 
so  badly  and  insufEcieotly  made  as  aforesaid,  then  gare 
Tay  and  broke,  and  thereby  the  said  pipe  of  wine  fell  to 
the  ground,  and  the  said  pipe  was  broken,  shattered, 
staved  in,  and  spoilt,  and  the  wine  in  the  said  pipe  was 
spilt,  scattered,  spoilt,  and  poured  out  upon  the  grounc^ 
and  thereby  became  and  was  wholly  lost  to  the  plaintiff; 
and  hy  reason  of  the  premises  the  said  rope  had  become 
and  was  of  no  use  or  value  to  the  plaintiff,  and  the  plain- 
^ff  had  also  been  obliged  to  lay  out  and  had  expended 
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the  30tli  August,  1837,  a  clerk  in  the  employ  of  the  plain- 
tiflf  called  at  the  defendant's  shop,  in  Duke  Street,  Smith- 
field,  and  ordered  a  new  crane  rope,  to  be  fixed  at  the  «• 
premises  of  the  plaintiff.  The  defendant's  foreman  went 
to  the  premises  for  the  purpose  of  ascertaining  the  quality 
and  dimensions  of  the  rope  required,  was  informed  of  the 
purposes  for  which  it  was  to  be  used,  and  said  that  a  rope 
must  be  made.  The  defendant,  not  being  in  fact  a  rope- 
maker,  sent  the  order  to  one  Dunn,  a  rope-maker  at  Step- 
ney, who  however  did  not  make  the  rope  himself,  but 
procured  it  to  be  made  by  one  Skinner.  The  rope  was 
fixed  to  the  plaintiff's  crane  by  a  servant  of  the  defendant 
on  the  5th  September,  1837.  On  the  20th  February, 
1839,  whilst  the  plaintiff's  servants  were  in  the  act  of 
removing  a  pipe  of  port  wine  from  the  warehouse  to  a  cart 
by  means  of  the  crane,  the  rope  broke  and  the  cask  was 
precipitated  into  the  street  and  stove  in,  and  the  wine 
wholly  lost.  There  was  conflicting  evidence  as  to  the 
quality  of  the  rope — the  plaintiff's  witnesses  describing 
it  as  having  been  badly  manufactured,  and  of  inferior  ma- 
terial ;  the  defendant's  witnesses,  on  the  other  hand,  aver- 
ring that  the  material  was  of  the  best,  and  the  workman- 
ship unexceptionable.  The  defendant  also  attempted  to 
shew  that  the  breaking  of  the  rope  was  occasioned  by  the 
faulty  construction  of  the  crane:  but  it  appeared  that  a 
former  rope  had  stood  the  wear  of  twelve  years. 

The  contention  on  the  part  of  the  plaintiff  was,  that 
the  defendant,  having  represented  himself  to  be  the  maker 
of  the  rope,  and  knowing  the  purpose  for  which  it  was 
required,  impliedly  warranted  that  the  rope  furnished 
was  reasonably  fit  and  proper  for  that  purpose  :  and  Jones 
V.  Bright,  3  M.  &  P.  155,  5  Bing.  533,  was  relied  on. 

For  the  defendant  it  was  submitted,  that,  there  being 
no  evidence  of  an  express  warranty,  and  the  defendant 
not  being  the  maker  of  the  rope,  he  could  not  be  liable 
for  any  latent  defect — Gray  v.  C(w?,  6  D.  &  R.  200,  4  B. 
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'i'.  5temsuir»  31  3ii2unr  Tenn.  liMO*  obtnaed  a 
r^e  us  iLvuniiDt?^  — CjiBz^Muif  ^&ac  tiie  n  guif  r  ■cod 
3ur  *n»  injvssi  -wfusre  "fnfyg  a*  la  dJUiUft  w^Bomtr — WU- 
iuBUM  7.  ^OMM.  i  idic  <Mi — btf  auumitued,  that  Ae 
piainciF.  railiiuf  "^  ir^jw  la  'i.HiiJ*  ^.irriuicr,  and  bcn^ 
■irzTfsi  Oi  :r:L^  jq  ne  iJetseu  iisixic  was  Iwami  to  piove 
^he  ieiiiYiiiuar  >  ^uwit;«ii^  jc  zne  :xiiiiC!iesa  of  die  arti- 
-ne  X:r  "Tie  -siuDusie  xt  w'X:i:ii  le  fiuyoiied.  ic:  and  that, 
^uiupi  1  "TTimnrj  "iiar  tiie  imiiit;  2*  rvaamaolT  dc  &r  die 
3iir^i:si*i  5.r  "vuiiii  :r  'j*  iesimtHi  Jiay  be  impfied  wikoe 
ufie  ^erniur  12^  jiinaeif  rie  naaniairtaz^r.  as  in  Jhma  t. 
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Bampwi,  Stn^eanr.  ami  'J^m,  aow  «aewed  canse. — The 
fc:iar^rion  iH^se?  "loci  1  3-iaii  inii  a  Trarranir :  bnt,  if 
die  latrer  be  pn^^  tie  scienter  aeed  hoc  be — WMRfamwam 
T.  AHinon^  l  East,  446.  It  is  aiimittei  that,  wbere  die  tcdl- 
4ir  is  himseif  the  nunmpicPir^r  ot  die  article,  a  warrmntr 
ii  imp  If  erf :  but  it  is  said  thai:  odierwiae  it  is  hoc     The 
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for  this  supposed  distinction.    In  Gray  v.  CoXy  4B.  &C.         1841. 
108,  6  D.  &  R.  200,  1  C.  &  P.  187,  where  the  plaintiffs  de-      "^^^ 
clared  in  assumpsit  on  an  implied  warranty  of  copper  9. 

^heathmg,  the  impression  of  Lord  Tenterden  was  that  "  if 
a  person  sold  a  commodity  for  a  particular  purpose,  he 
must  be  understood  to  warrant  it  reasonably  fit  and  proper 
for  such  purpose/'  It  is  true  the  other  judges,  or  some 
of  them,  entertained  a  different  opinion ;  but  the  ground 
of  this  difference  does  not  appear,  though  probably  it  was 
that  the  defendants  were  not  the  numitfiocturers  of  the  cop- 
per. That  case  is  no  authority  for  the  defendant.  It  may  be 
conceded,  that,  if  the  plaintiff  had  gone  to  the  defendant's 
shop,  and  himself  selected  the  rope,  no  implied  warranty 
could  have  arisen.  But  here  the  plaintiff  himself  exercised 
no  judgment :  the  defendant,  knowing  the  purpose  for 
which  the  rope  was  required,  undertook  to  furnish  it,  and 
thus  impliedly  warranted  that  it  should  be  a  rope  fit  for 
that  purpose ;  he  therefore  stands  in  precisely  the  same 
situation  as  if  he  had  been  the  actual  manufacturer  of  it. 
If  this  had  been  an  action  brought  for  the  price  of  the 
rope,  the  vendor  could  only  recover  on  the  footing  at 
the  article  being  fit  for  the  purpose — Street  v.  Blayj  2  B. 
&  Ad.  456.  Laing  v.  Rdgem,  6  Taunt,  108,  and  Bluett  v. 
Osborne,  1  Stark.  384,  are  also  authorities  to  shew  that  a 
person  who  sells  manufactured  goods,  impliedly  warrants 
that  they  shall  answer  the  purpose  for  which  they  are  sold. 
Best,  C.  J.,  in  Jones  v.  Bright,  3  M.  &  P.  155,  5  Bing.  588, 
likens  the  bowsprit  in  Bluett  v.  Osborne  to  the  case  of  a 
horse,  on  the  sale  of  which,  in  the  absence  of  an  express 
warranty,  the  seller  is  not  responsible  for  latent  defects. 
Jones  V.  Bright  is  directly  in  point,  and,  if  that  case  be 
law,  it  is  decisive  of  the  present.  There  the  defendants 
supplied  copper  sheathing  for  the  plaintiff's  vessel,  which 
turned  out  to  be  useless  in  a  short  time,  owing,  as  the 
jury  found,  to  an  inherent  defect  in  its  quality ;  and  it 
was  held  that  the  plaintiff  was  entitled  to  recover  damages 
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trine  does  not  apply  exclusively  to  the  case  of  a  sale  by  the  1841. 
manufacturer.  "  Suppose/'  he  says,  "  a  party  offered  to  browm 
sell  me  a  horse  of  such  a  description  as  would  suit  my  ^' 

Edqinoton. 

carriage ;  he  could  not  fix  on  me  a  liability  to  pay  for  it, 
unless  it  were  a  horse  fit  for  the  purpose  it  was  wanted  for: 
but,  if  I  describe  it  as  a  particular  bay  horse,  in  that  case 
the  contract  is  performed  by  his  sending  that  horse/' 
Parkinson  v.  I^ee,  2  East,  314,  was  the  case  of  a  sale  by 
sample,  the  only  warranty  being  that  the  bulk  answered 
the  sample,  which  the  jury  finding  it  did,  it  was  held  that 
the  buyer  was  without  remedy,  though  the  hops  were  un- 
merchantable. There  the  rule  caveat  emptor  properly 
applied.  Here,  the  defendant  may  be  taken  to  have  been 
the  manufacturer  of  the  rope. 

Talfourd  and  Channell,  Serjeants,  in  support  of  the  rule. 
Undoubtedly  the  scienter  is  immaterial  where  there  is  a 
warranty,  either  express  or  implied.  The  position  estab- 
lished in  Janes  v.  Bright — ^that  a  warranty  is  to  be  implied 
where  the  seller  of  the  goods  is  the  manufacturer  of  them,  and 
knows  the  purpose  for  which  they  are  to  be  used — may  also  be 
conceded.  But  that  case  affords  no  authority  for  applying 
the  doctrine  to  a  sale  of  goods  by  the  manufacturer  without 
such  knowledge,  or  by  one  who,  having  such  knowledge,  is 
not  the  manufacturer.  Here  the  defendant  was  not  the 
manufacturer  of  the  rope  :  he  is  not  so  charged  in  the  de- 
claration, as  were  the  defendants  in  Jones  v.  Bright.  He 
might  have  purchased  the  rope  ready  made  from  one  hav- 
ing a  larger  stock  than  himself.  Could  he  in  that  case 
have  been  charged  as  the  maker  of  it  ?  It  is  quite  clear 
that  Best,  C.  J.,  in  Jones  v.  Bright,  never  intended  to  ex- 
tend the  doctrine  of  implied  warranty  beyond  the  manu- 
facturer :  this  appears  from  the  authorities  he  cites  as  well 
as  the  language  he  uses :  professing  to  put  his  decision 
upon  a  "  broad  principle,"  he  says :  "  I  am  clearly  of  opi- 
nion, that,  if  a  man  manufactures,  and  sells  the  article  he 
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see  any  very  good  reason  for  making  a  distinction  between        1341. 
the  manufacturer  and  the  merchant  or  salesman,  where  the      \  ^     ^ 

'  Brown 

party  has  knowledge  of  the  purpose  for  which  the  article  is  ^  ». 
ordered.  But,  at  all  events,  as  between  the  parties  in  this 
case,  I  think  the  defendant  must  be  taken  to  be  the  manu- 
facturer. The  evidence  is  that  he  sent  the  order  to  a  rope- 
maker  named  Dunn.  Now,  I  am  at  a  loss  to  see  what 
difference  it  can  make  whether  the  rope  was  made  on  the 
defendant's  own  premises  and  by  his  own  hired  workmen, 
or  by  some  one  else  for  him.  It  appears  to  me  that  the 
present  case  is  much  stronger  in  its  circumstances  than 
J(mt9  V.  Bright :  the  attention  of  the  defendant  was  more 
distinctly  called  to  the  purpose  to  which  the  article  was  to 
be  applied,  and  his  judgment  more  expressly  called  into 
exercise  in  the  matter  than  in  that  case.  I  am  not  sensi- 
ble that  this  decision  will  operate  any  great  hardship  on 
the  defendant.  It  was  his  own  fault  that  he  did  not  com- 
municate to  Dunn  the  purpose  for  which  he  had  under- 
taken to  furnish  the  rope.  Had  he  done  so,  he  might  have 
had  a  remedy  over  against  him.  I  think  the  rule  for  en- 
tering a  nonsuit  must  be  discharged. 

BosANQUET,  J. — I  am  also  of  opinion  that  the  evidence 
given  at  the  trial  supports  the  warranty  stated  in  the  de- 
claration. It  appeared  that  the  plaintiff,  being  in  want  of 
a  rope  for  his  crane,  applied  to  the  defendant,  a  dealer  in 
articles  of  that  description,  to  supply  a  rope  for  that  pur- 
pose. The  defendant's  foreman  went  to  the  plaintiff's 
premises  to  take  the  measure,  saw  the  purpose  for  which 
the  rope  was  required,  undertook  to  get  a  rope  made,  and 
afterwards  sent  a  man  to  fix  it.  The  defendant  was  thus 
expressly  informed  of  the  nature  of  the  work  to  be  done 
with  the  rope,  and  the  degree  of  strength  that  would  be 
requisite.  The  case  differs  materially  from  that  of  a  man 
who  goes  into  a  shop  and  exercises  his  own  judgment  in 
the  selection  of  an  article ;  and  appears  to  me  to  be  much 
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stronger  in  its  circumstances  tban  any  of  those  that  have 
been  referred  to.  In  Gray  v.  Cox,  4  B.  &  C.  108,  6  D.  &  R. 
200,  the  plaiatiff  went  to  the  warehouse  of  the  defendants, 
who  were  copper  merchants,  bnt  not  manufacturers,  and 
himself  selected  Ike  sheathing :  and  the  question  was  whe- 
ther or  not  the  circumstance  of  its  being  sold  as  copper 
sheathing,  with  knowledge  on  the  part  of  the  defendants 
that  it  was  to  be  applied  for  the  purpose  of  coppering  the 
bottom  of  the  plaintiff's  vessel,  created  an  implied  war- 
ranty that  it  was  fit  and  proper  for  that  purpose.  At  the 
trial,  Abbott,  C.  J.,  ruled,  that,  "where  a  commodity  is 
sold  for  a  particular  purpose,  it  must  be  understood  that  it 
is  reasonably  fit  and  proper  for  that  purpose :"  1  C.  &  P. 
186.  And,  in  delivering  the  judgment  of  the  court,  hia 
lordship  said  :  "  At  the  trial  it  occurred  to  me,  that,  if  a 
person  sold  a  commodity  for  a  particular  purpose,  he  must 
be  understood  to  warrant  it  reasonably  fit  and  proper  for 
such  purpose.  I  am  still  strongly  inclined  to  adhere  to 
that  opinion ;  but  some  of  my  learned  Brothers  think  dif- 
ferently." Upon  what  grounds  this  difference  of  opinion 
rested,  does  not  appear.  The  rule  for  a  new  trial  was 
made  absolute  on  another  point.  In  Jones  v.  Bright,  3 
M.  &  P.  1 55,  5  Bing.  533,  it  was  hekl,  that,  where  a  person 
manufactures  an  article,  and  sells  it  for  a  particular  pur- 
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'which  he  undertook  to  do.     It  appears  that  the  defendant         184 1, 
did  not  actually  manufacture  the  rope.     But,  as  between      ^^""^^^^ 
these  parties^  I  think  he  may  be  treated  as  the  manufac-  v. 

turer,  without  laying  any  stress  upon  the  invoice,  in  which 
the  plaintiflF  described  himself  as  a  manufacturer  of  ropes, 
among  other  articles.  Upon  the  whole  I  am  clearly  of 
opinion  that  the  evidence  sufficiently  establishes  an  implied 
warranty  on  the  part  of  the  defendant  to  supply  a  rope  that 
should  be  fit  and  proper  for  the  purpose  for  which  it  was 
ordered. 

Erskine,  J. — I  am  of  the  same  opinion.  The  question 
is  whether  or  not  the  rope  in  this  case  was  supplied  under 
a  contract  amounting  to  a  warranty  that  it  was  reasonably 
fit  and  proper  for  the  purpose  for  which  it  was  sold.  At 
the  time  the  order  was  given,  the  rope  was  not  in  existence : 
and  the  defendant  was  made  acquainted  with  the  particu- 
lar purpose  for  which  it  was  required.  I  take  it  to  be 
clear,  that,  when  a  man  expressly  undertakes  to  make  or  to 
cause  to  be  made  an  article  for  purposes  that  are  explained 
to  him,  he  undertakes  and  warrants  that  it  shall  be  rea- 
sonably fit  for  the  purpose.  If  the  purchaser  himself 
selects  the  article,  with  full  opportunity  of  examining  it, 
the  mere  fact  that  the  seller  knows  the  purpose  for  which 
it  is  to  be  used  will  not  render  him  liable  to  an  action  of 
this  sort ;  for,  in  that  case,  he  is  not  called  upon  to  exer- 
cise his  skill  and  judgment  in  the  matter.  In  the  present 
case,  however,  the  defendant's  foreman  not  only  was  told 
the  purpose  for  which  the  rope  was  wanted,  but  he  under- 
took to  make  it  for  that  purpose.  It  has  been  contended 
that  there  can  be  no  implied  warranty  unless  the  seller  is 
also  the  manufacturer.  It  is  true,  that,  in  Jones  v.  Bright^ 
the  seUer  of  the  copper  sheathing  was  also  the  manufac- 
turer :  and  the  court  lay  some  stress  upon  that  fact  in 
giving  judgment.  But  it  is  not  because  the  court  there 
placed  some  reliance  upon  the  circumstance  of  the  defend- 
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ants  being  the  msnTifadiiren  that  we  are  to  assnine  that 
they  thought  it  indispenBable,  It  appears  to  me,  that,  to 
render  him  liable  in  this  fonn  of  action,  it  is  not  necessary 
that  the  aeller  should  be  also  the  manafacturer,  provided 
he  knows  the  purpose  for  which  the  article  is  required,  and 
undertakes  to  furnish  it  for  that  purpose.  Having  so  un- 
dertaken, he  in  my  judgment  impliedly  warrants  that  it 
shall  be  reasonably  fit  and  proper  for  the  purpose.  The 
defendant  had  ample  opportunity  to  explain  to  the  party 
who  made  the  rope  the  purpose  for  which  it  was  to  be 
used :  and  therefore  he  cannot  complain  if  by  his  omission 
to  do  BO  he  has  lost  his  remedy  against  him. 


Maitle,  J. — I  am  also  of  opinion  that  this  rule  should 
be  dischai^ed.  The  question  is  whether  or  not  the  mate- 
rial allegations  in  the  declaration  are  supported  by  the 
evidence.  The  scienter  was  not  proved :  we  must  therefore 
see  whether  or  not  the  evidence  sustained  the  declaration 
independently  of  the  scienter.  I  think  the  effect  of  the  party 
selling  being  himself  the  manufacturer  is  not  very  dis- 
tinctly put  in  some  of  the  cases.  The  way  in  which  Lord 
Tenterden  seems  to  put  it  in  Gray  v.  Cox,  is,  not  that  the 
defendant's  liability  depended  upon  whether  he  was  the 
manufacturer  or  not,  but  upou  the  fact  of  his  knowledge 
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he  should  be  less  liable  for  a  breakage  of  the  rope  from 
defects  in  the  materials  of  which  it  was  made.  That 
which  the  defendant  undertook  to  furnish^  was^  a  rope  to  fit 
a  certain  crane^  and  capable  of  raising  pipes  of  wine :  and 
the  jary  found  that  the  rope  furnished  was  unfit  for  that 
purpose.  The  defendant  was  clearly  guilty  of  a  breach  of 
the  implied  warranty  stated  in  the  declaration. 

Eule  discharged.  (18) 
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1841. 


Brown 

V, 

Edoinoton. 


'(18)  See    Shepherd   v.   Pyhua,      Term,  1841,  but  in  which  no  judg- 
post,  which  was  argued  in  Easter      ment  has  yet  been  given. 


Little  and  Others  t;.  Newton.  Saturday, 

BJan,  30M. 
Y  articles  of  agreement  made  and  entered  into  on  the  Uponasubmis- 

14th  January^  1840^  between  the  plaintiffs  and  defendant^  in  difference  to 
reciting  that  a  certain  action  had  been  brought  and  was  Ihreelirbitra- 
then  still  pending  in  this  court,  wherein  the  parties  of  the  ton  or  any  two 

f  i«»rt»ii  i»i  T  of  them,  the 

first  part  were  plamtius  and  the  party  of  the  second  part  parties  are  en- 
was  defendant,  for  the  recovery  of  the  sum  of  1882/.  16*.  lL?/of«/jud^. 
for  monies  alleged  to  have  been  advanced  by  the  plaintiffs  J"*"'  ^Z?'**  ** 
for  the  use  of  the  defendant,  and  of  198/.  1*.  6d,  for  in-  bitrators  upon 

everv  Doiot 

terest  thereon,  and  for  the  further  sum  of  21.  178.  2d.  for  submitted  to 
postages,  and  18/.  16*.  for  commission  on  the  said  ad-  ^^'^^'erefore 
vances :  and  also  reciting  that  there  had  been  divers  other  ^^^^^  ^*»«  '«- 

^  ,        ,  ference  was  to 

transactions  between  the  said  parties  in  respect  whereof  a  barrister  and 
divers  other  matters  in  difference  and  disputes   existed  or  any  two*  of 

them,  and,  after 
the  whole  matters  had  been  fully  gone  intOi  the  barrister  and  one  of  the  merchants  agreed 
to  an  award  in  favour  of  the  plaintiffs  for  a  certain  sum  (the  other  in  some  degree  dissenting), 
subject  to  the  decision  of  the  barrister  upon  a  point  of  law,  and  the  latter,  without  any  further 
communication  with  either  ofthe  other  arbitrators,  drew  up  the  award  in  favour  of  the  plainti A 
for  the  sum  before  mentioned  (having  decided  the  point  of  law  for  him),  signed  it,  and  sent  it 
for  execution  by  whichever  of  the  other  arbitrators  might  choose  to  agree  with  it — the  court  set 
aside  the  award. 

Whether  in  such  a  case  it  would  be  any  objection  to  the  award,  that  it  was  executed  by  the 
two  arbitrators  at  different  places  and  on  different  days — they  having  previously  agreed  defi- 
nitively as  to  what  the  award  should  be — Qtuere, 


TLMAM^ 


eaa-«e :  ciii  ajn  r^rr±ig  tii^  tiie  said  cause  was 
kS  sMiie  azui  vaa  oanTag  oa  ibr  trial ;  and  in  ordtf 
to  pot  aa  ead  ti>  toe  loid  leTaai  dUn  euca  and  dispute^ 
aa  wdl  in  die  said  acdoa  la  odierwiae.  and  to  obtam  aa 
wmioMt  adjiHCniieni  diereo^  die  said  parties  thereto  did 
agree  to  refer  aa  veil  die  said  caose  and  all  matters  in 
difference  therein,  aa  aho  all  ocher  matters  in  difference, 
canaes  of  actwn,  soma  of  moner,  accoonts,  claims^  and 
demands  whatwxrer  between  them,  to  the  award,  order 
arbitranienty  and  final  determination  of  the  persona  thero- 
inafter  mentioned,  or  anr  two  of  them,  in  manner  there- 
inafter expressed — it  was  in  and  bj  the  said  articles  of 
agreement  matuaDr  agreed  and  declared  br  and  between 
the  said  parties  thereto,  amongst  other  things,  that  the 
said  caose  and  the  sereral  matters  in  difference  therein, 
and  the  sereral  other  matters  in  difference,  caosea  of 
action,  soma  of  money,  accounts,  claims,  and  demands 
whatsoever  between  the  said  parties  thereto  respectiTcly^ 
shoold  be  and  the  same  were  referred  to  the  award,  order, 
arbitrament,  and  determination  of  three  arbitrators  (one 
of  whom  was  a  barrister,  the  other  two  merchants),  so  aa 
the  award  of  the  said  arbitrators  or  any  two  of  them  be 
made  in  writing  onder  their  hands,  or  under  the  hands  of 
any  two  of  them,  ready  to  be  delivered  to  the  said  parties 
&c.  on  or  before  the  17th  February,  1840 ;  with  power  to 
enlarge :  and  it  was  thereby  further  agreed  that  the  costs 
of  the  said  cause,  including  the  costs  of  the  special  jury, 
should  abide  the  event  of  the  said  award,  provided  the 
said  arbitrators  or  any  two  of  them  should  certify  that 
the  said  cause  was  a  fit  and  proper  one  to  be  tried  by 
and  have  the  e:|^pense  of  a  special  jury  incurred;  and 
that  the  costs  of  the  award  and  reference,  or  in  any 
manner  relating  thereto,  should  be  in  the  discretion  of 
the  said  arbitrators  or  any  two  of  them;  and  the  said 
arbitrators  or  any  two  of  them  should  direct  by  whom  or 
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to  whom   and   in  what    manner  the    same    should  be 
paid. 

The  time  for  making  the  award  having  been  duly 
enlarged^  two  of  the  arbitrators  on  the  20th  July  last 
made  their  awards  finding  ^^  that  the  plaintiffs  had  a 
good  cause  of  action  against  the  defendant  in  respect  of 
the  demands  in  the  declaration  in  the  said  action  duly  set 
forth^  and  that  the  pleas  of  the  defendant  in  the  said  action 
pleaded  had  not  been  proved :  and  they  assessed  the  da* 
mages  in  the  said  action  at  the  sum  of  827/.  3^.  5d,,  and 
did  award  the  said  damages  to  be  paid  by  the  defendant 
to  the  plaintiffs  in  respect  of  such  action ;  and  they  did 
thereby  certify  that  the  said  cause  was  a  fit  and  proper 
cause  to  be  tried  by  a  special  jury^  and  to  have  the  ex- 
pense incurred  in  it ;  and^  in  respect  to  the  other  matters 
in  difference  to  them  referred,  they  the  said  arbitrators 
did  award  that  the  defendant  should  pay  to  the  plain- 
tiffs such  further  sum  as  would  in  the  whole  amount  to 
4038/.  3^.  2d.,  which  said  last-mentioned  sum  they  deter- 
mined to  be  the  balance  due  to  the  plaintiffs  firom  the 
defendant  both  in  respect  of  the  said  action  and  of  all 
other  matters  in  difference ;  and  they  did  further  award 
that  the  defendant  should  pay  to  the  plaintiffs  the  costs  of 
the  plaintiffs  in  respect  of  the  reference  and  award,  or  in 
anywise  relating  thereto.'* 


Award. 


Bompas,  Serjeant,  in  Michaelmas  Term  last,  obtained  a 

.nile  nisi  to  set  aside  the  award,  on  the  ground  that  it 

had  been  signed  by  the  two  arbitrators  at  different  times 

and  places,  and  without  any  previous  agreement  between 

them  as  to  the  award  that  should  be  made  (19). — ^The  affi- 

(19)  It  was  also  objected  that  the  several  issues  raised  on  the  record* 


*  The  declaration  contained  counts  interest,  and  a  count  upon  an  account 

for  work  and  labour  and  commission,  stated.   The  pleas  were,  non  assump- 

rooney  lent,  money  paid,  a  count  for  sit,  payment,  and  set-off. 
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to  the  plaintiffs,  subject  to  the  decision  of  the  arbitra-  1841, 
tors  upon  two  points,  was,  4038/.  3^.  2d.,  the  sum  inserted 
in  the  award :  those  points  were — ^first,  whether  the  plain- 
tiffs were  responsible  for  the  acts  and  defaults  of  certain 
parties  at  Calcutta — secondly,  whether  due  notices  of  the 
dishonour  of  certain  bills  of  exchange  had  been  given  to  the 
defendant.  Mr.  H.,  the  legal  arbitrator,  at  that  meeting,  in 
the  presence  of  the  other  arbitrators,  expressed  an  opinion 
to  the  effect  that  he  agreed  with  M^Clure  in  favour  of  the 
plaintiffs  upon  the  merits,  and  that  the  plaintiffs  were  not 
responsible  for  the  acts  and  defaults  of  the  parties  referred 
to,  but  that,  the  counsel  having  referred  to  numerous 
cases  on  the  subject  of  notices  of  dishonour,  he  would  look 
at  those  cases  before  he  made  the  award.  Mr.  H.  then 
observed  to  the  other  two  arbitrators,  that  he  presumed 
that  the  gentleman  with  whom  his  opinion  disagreed  would 
not  sign  the  award;  to  which  both  assented.  At  this 
meeting  all  discussion  was  considered  to  be  closed,  it  being 
left  to  Mr.  H.  to  prepare  the  award  and  forward  the  same 
for  execution  by  the  arbitrator  with  whom  he  should  agree, 
the  point  of  law  being  left  to  his  sole  decision.  This 
statement  of  the  transaction  was  also  vouched  by  the  a£B- 
davit  of  M'Clure. 

It  is  plainly  apparent  from  the  affidavits  on  both  sides 
that  the  two  arbitrators  who  signed  the  award  were  acting 
upon  one  and  the  same  view  of  the  subject-matter. 
There  is  no  rule  of  law  that  requires  that  they  should 
be  together  at  the  time  of  executing  the  award.  All 
that  is  required,  is,  that  they  should  be  together  to  hear 
the  evidence  and  to  deliberate :  the  mere  ministerial 
act  of  signing  may  be  performed  by  them  at  different 
times  and  at  different  places.  In  Battye  v.  Gresley, 
8  East,  319,  it  was  held  that  the  granting  of  a  warrant 
by  commissioners  of  bankrupt,  its  propriety  being  an 
act  of  discretion,  must  be  determined  upon  by  the  com- 
missioners acting  together  at  the  time ;  but  the  mere  act 
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of  signing  the  names  of  the  commisraoners  to  the  warrant 
may  be  done  by  them  separately.  In  Goodman  v.  Sayertf 
3  Jac.  &  W.249,  the  Master  of  the  Bolls  (Sir  T.  Plumer) 
says :  "  It  certainly  is  true,  that,  if  two  arbitrators  out  of 
three  meet  alone,  excluding  the  third,  or  not  giving  him 
notice,  and  if  they  receive  evidence  or  hear  discussions  vith- 
out  himj  their  proceeding  is  irregular.  When  the  matter 
is  referred  to  three,  the  arguments  and  the  judgment  of 
all  three  should  be  had  recourse  to  in  every  stage.  The 
cases  referred  to  on  the  part  of  the  plaintiiF  were  instances 
of  fraudulent  contrivance  to  exclude  the  third;  but,  at  all 
events,  it  is  irregular  not  to  give  him  notice.  Here,  how- 
ever, all  the  evidence  was  heard,  and  all  the  substance  of 
the  bosiness  was  settled  in  his  presence;  the  rest,  the 
signing  the  award,  was  a  mere  form ;  this  they  thought 
they  were  at  liberty  to  do  by  themselves;  they  did  not 
however  act  secretly,  but  determined  in  the  manner  in 
which  they  had  previously  informed  him  that  they  should. 
Then,  should  the  court  set  aside  the  award  on  account  of 
the  absence  of  one  arbitrator  under  these  circumstances  ? 
The  cases  have  never  gone  to  that  length." 


Bompas,  Seijeant,  and  Bramwell,  in  support  of  the  rule.— 

The  objection  here  is  not  merely  tliat  the  two  arbitrators 
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ment  j  all  that  remained  to  be  done  was  the  mere  act  of  sign-         1841. 
ing  the  warrant.   By  the  agreement  of  reference  the  parties       .   " 
submit  their  diflPerences  to  the  joint  decision  of  the  three  arbi-  ». 

trators  unless  they  shall  ^mi%  disagree^  in  which  case  only 
are  any  two  of  them  impowered  to  make  the  award.  There 
has  been  no  final  disagreement.  It  was  not  competent  to 
the  two  lay  arbitrators  to  defer  to  the  opinion  of  the  legal 
arbitrator^  and  consent  to  adopt  and  to  abide  by  it  what- 
ever it  might  be,  without  any  exercise  of  their  own  judg- 
ment or  discretion  upon  it :  it  was  an  illegal  and  improper 
delegation  of  the  authority  confided  to  them.  When  can 
it  be  said  that  any  two  of  these  arbitrators  had  concurred 
in  making  an  award  ?  Clearly  not  at  the  meeting  of  the 
14th  July :  the  legal  arbitrator  had  not  then  made  up  his 
mind  upon  the  point  of  law  the  consideration  of  which  he 
thought  fit  to  reserve  to  himself.  The  case  of  In  re  Pering 
^  Keymer,  3  Ad.  &  E.  245,  5  N.  &  M.  374,  very  closely  re- 
sembles the  present.  There,  a  dispute  was  referred  to  the 
decision  of  three  arbitrators  or  any  two  of  them.  A  pro- 
posed award  was  shewn  at  a  meeting  of  the  three,  to  which 
one  of  them  objected,  and  he,  after  a  discussion,  declared 
that,  if  the  other  two  would  not  alter  their  view,  they  must 
make  the  award  by  themselves,  and  he  would  not  join  in 
it.  Afterwards  a  draft  different  from  that  of  the  proposed 
award  was  sent  by  mistake  to  the  last-mentioned  arbitra- 
tor by  the  other  two,  and  he  returned  it  with  comments 
and  objections.  The  two  others  subsequently  made  an 
award  corresponding  with  that  originally  proposed,  with- 
out again  submitting  it  to  the  third  arbitrator.  And  the 
court  set  aside  the  award.  Coleridge,  J.,  there  says :  "  The 
parties  have  not  got  what  they  stipulated  for.  They  stipu- 
lated that  two  at  least  should  make  the  award ;  but  no 
two  could  make  it  till  each  arbitrator  had  been  consulted. 
One  of  them  refused  his  assent.  I  do  not  say  that  this 
might  not  have  authorized  the  others  to  proceed  without 
him;  but  they  got  into  communication  with  him  again^ 
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that  the  award  was  not  made  by  any  two  of  the  arbitrators,         1841. 
required  further  consideration.      If  this  objection  had 
rested  on  no  other  ground  than  this,  that  the  two  arbitra- 
tors who  signed  the  award,  after  having  agreed  upon  the 
terms  of  their  award  when  they  last  met  together,  had 
affixed  their   respective  signatures  thereto  at  different 
places  and  different  times,  we  might  perhaps  have  hesi- 
tated in  holding  the  award  to  be  void  on  that  objection. 
But,  upon  looking  at  the  affidavits  in  this  case,  we  think 
the  objection  is  of  a  more  serious  description.     It  appears 
to  be  the  result  of  those  affidavits,  that,  after  the  three 
arbitrators  named  in  the  submission  had  met  and  received 
evidence,  and  heard  the  parties,  a  meeting  on  a  subse- 
quent day,  namely,  the  14th  July,  took  place  between  aU 
the  arbitrators  for  the  purpose  of  considering  the  evidence 
and  determining  the  matters  referred  to  them.    At  this 
meeting  it  was  agreed  by  all  three  that  their  award  should 
be  in  favour  of  the  plaintiffs,  for  a  certain  sum  then  stated^ 
subject  however  to  their  decision  on  two  points,  viz.  first, 
whether  the  plaintiffs  were  responsible  for  the  acts  and  de- 
faults of  certain  parties  at  Calcutta,  and  secondly  whether 
due  notice  of  the  dishonour  of  certain  bills  of  exchange  had 
been  given  to  the  defendant.     At  this  meeting  the  arbi- 
trator named  by  the  plaintiffs  declared  it  to  be  his  opinion 
that  the  full  amount  claimed  by  the  plaintiffs  ought  to  be 
paid  to  them,  subject  to  the  opinion  of  another  of  the 
arbitrators,  who  was  a  barrister,  upon  the  point  of  law 
whether  due  notice  of  dishonour  had  been  given  to  the 
defendant,  which  question  he  left  solely  to  the  decision  of 
that  arbitrator.    The  arbitrator  named  by  the  defendant 
declared  that  his  opinion  on  the  case  differed  in  many 
points  from  the  opinion  of  the  other  arbitrator,  named  by 
the  plaintiff,  but  declined  giving  any  opinion  on  the  point 
of  law,  and  referred  that  question  wholly  to  the  opinion 
of  the  barrister. 
The  barrister,  before  the  breaking  up  of  the  meeting, 
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lail.        and  in  the  presence  of  the  other  two  arbitrators,  declared 
LiTTu       ^  agreement  with  the  plaintiffs'  arbitrator,  and  that  he 
«•  was  of  opinion  with  the  plaintiffs  on  the  merits,  and  thmt 

they  were  not  responsible  for  the  acts  and  defiraks  of 
the  parties  referred  to.  He  then,  however,  gave  no  opinion 
as  to  the  point  of  law,  but  expressed  his  wish  to  look 
into  the  authorities  cited  on  the  point,  which  he  pio> 
mised  to  do,  and  to  make  up  his  mind  upon  it ;  adding 
that  he  presumed  the  gentleman  with  whom  he  might 
disagree  would  not  sign  the  award ;  to  which  each  of  them 
declared  that  he  should  not:  whereupon  the  arbitrators 
separated,  considering  all  discussion  of  the  matters  between 
them  at  an  end. 

The  award  was  then  drawn  up  by  the  barrister  at  Bir* 
mingham  upon  the  principle  stated  by  him  in  the  pre- 
sence of  the  two  other  arbitrators,  with  the  addition  only 
that  he  decided  the  legal  point  in  favour  of  the  plaintiffs. 
It  was  signed  by  him  at  Birmingham,  and  sent  by  his 
clerk  to  London,  who  sent  a  note  to  the  other  two  arbi- 
trators to  attend  to  execute  the  award  and  receive  their 
fees :  in  consequence  whereof  the  two  arbitrators  attended 
on  the  following  day,  and  the  award  was  executed  by 
the  plaintiffs'  arbitrator,  but  was  not  then  shewn  to  the 
defendant's  arbitrator,  who  was  refused  permission  to  look 
at  it.  A  copy  of  it,  however,  was  given  to  him  after  it 
had  been  taken  up  by  the  plaintiffs. 

This  was  the  whole  of  the  communication  between  the 
arbitrators  subsequent  to  the  14th  July;  and  the  ques- 
tion is,  whether,  upon  this  state  of  facts,  the  award  is 
good. 

It  is  quite  clear  that  the  parties  to  a  submission  to  a 
reference  have  the  right  to  the  joint  judgment  of  the  two 
arbitrators  who  sign  the  award  upon  each  and  every  point 
embraced  by  such  award,  after  communication  had  between 
them,  so  as  to  insure  an  agreement  of  mind  between  them 
upon  each  point,  before  the  signing  of  the  award.     But,  in 
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the  present  case,  the  determination  of  the  point  of  law  1841. 
appears  to  have  been  the  judgment  of  the  legal  arbitrator 
alone ;  who  made  no  communication  whatever  of  the  de- 
termination at  which  he  had  arrived  to  either  of  the  two 
other  arbitrators,  but  inserted  his  own  determination  in 
the  award,  and  signed  the  same,  before  any  such  agreement 
had  taken  place,  and  the  award  thus  prepared  and  signed 
by  one  arbitrator  was  afterwards  signed  by  another  of  the 
arbitrators ;  but  was  never  shewn  at  all  to  the  third  arbi* 
trator  until  after  it  had  been  published.  It  is  true  that 
both  arbitrators  named  by  the  plaintiff  and  defendant 
respectively  had  declined  to  interfere  in  the  question  of  law, 
and  had  given  np  their  opinion  to  that  of  the  third.  But 
there  is  no  principle  of  law  that  we  are  aware  of  which  will 
authorize  any  such  delegation  of  the  judicial  authority 
conferred  upon  the  three ;  and  it  is  impossible  to  say,  that, 
if  the  determination  of  the  legal  arbitrator  had  been  dis- 
closed to  either  of  the  other  arbitrators  before  the  signa-* 
ture  of  the  award,  some  argument  or  observation  might 
not  have  been  made  which  would  have  led  to  a  different 
conclusion. 

Independently  of  this  particular  view  of  the  case,  it  At  to  the  cosu. 
appears  from  the  affidavits  that  the  costs  of  the  reference 
which  are  left  in  the  discretion  of  the  arbitrators,  and  which 
are  given  by  the  award  to  the  plaintiffs,  never  formed  the 
subject  of  any  discussion  or  consideration  whatever  between 
the  arbitrators  (22). 

Upon  these  grounds,  we  feel  ourselves  compelled  to  say, 
certainly  with  considerable  reluctance,  that  the  rule  for 
setting  aside  the  award  must  be  made  absolute. 

Rule  absolute. 

(22)  This  was  not  stated  in  the  rule  as  a  ground  for  setting  aside  the 
award. 
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Wednesday,  WlLLIAM  SPINCER  V.  JoHN  SpiNCER. 

Jan,  20th.         . 

To  an  action  on  JnLSSUMPSIT  against  the  maker  of  a  banker's  draft  for 

a  banker's  draft   qkai 
for  250/.,  the       MVl. 

pfeadedruiat.  Plea— that,  before  the  making  of  the  draft  or  order  in 
before  the  mak-  the  count  mentioned,  to  wit,  on  the  18th  February,  1837, 

ing  of  the  draft, 

the  defendant.  One  Robert  Spincer,  since  deceased,  in  his  lifetime,  was 
one  R^^s.^waa  lawfully  posscsscd  of  Certain  estate  and  effects  of  great 
lawfully  enti-     yaluc,  to  wit,  of  the  valuc  of  1000/.,  including  a  certain 

tied  to  a  certain  '  '  . 

bond  for  500/.,    boud  or  obligation  thereinafter  mentioned,  and,  being  so 

being  part  of  ti/»t^ioi.  in  t 

the  effecu  of  possessed  thereof,  Robert  Spincer  afterwards,  to  wit,  on 

bond  was  in  the  ^^  ^^7  ^^^  7^^  aforesaid,  made  and  published  his  last 

hands  and  pos-  ^^  ^^^  testament  in  writing,  and  thereby  gave,  devised, 

plaintiff,  who  and  bequeathed  his  said  estate  and  effects,  the  same  being 

Urer  up  the  '  the  rcst,  residue,  and  remainder  of  the  estate  and  effects 

fendam-^that*"  ^  ^^^  ^aid  Robert  Spincer,  after  satisfying  a  certain  devise 

the  plaintiff  and  j£^  ^hc  Said  will  mentioned,  unto  and  amongst  his  the  said 

diTers  other 

persons  claimed  Robert  Spinccr's  twelve  grandchildren,  and  to  the  chil- 
to  legacies  un-  dreu  of  his  grand-daughtcr  Mary  Cull,  deceased,  such 
R V^buTthe^  children  to  take  their  mother's  share  only,  equally  to 
amount  payable  be  divided  between  them;  and  the  said  Robert  Spincer 

to  them  was 

then  unascer-  thereby  Constituted  and  appointed  the  defendant  executor 
thereupon,  be-  ^^  ^^  ^^^  wiH;  and  aftcrwards,  to  wit,  on  the  26th  June, 
fore  the  mak-     1838,  the  Said  Robert  Spincer  died  without  revoking  or 

ing  of  the  draft,  '  '^  ** 

it  was  agreed      altering  his  Said  will;  after  whose  death  the  defendant 

between  the 

plaintiff  and  de-  duly  proved  the  Said  will,  and  took  upon  him  the  burthen 
piai1ftiff?h^^^^^^^^  ^^  ^**®  execution  thereof :  that,  before  and  at  the  time  of 

deliver  up  the    the  making  of  the  said  draft  or  order  in  the  count  men- 
bond  to  the  de-     . 
fendant,and      tioncd,  the  defendant  as  such  executor  as  aforesaid  was 

should  give^Oie  lawfully  entitled  to  a  certain  bond  or  obligation,  being  part 

plaintiff  the 
draft  declared 

on  as  a  security  for  the  payment  of  the  legacies,  and  that  the  plaintiff  should  receive  the  250/. 
upon  and  subject  to  an  express  condition,  contained  in  a  certain  writing  then  signed  by  the 
plaintiff,  that  the  legatees  should  authorize  the  plaintiff  to  receive  it;  that  the  draft  was  giveo 
and  received  subject  to  that  condition  ;  and  that  the  legatees  never  had  authorized  the  plaintiff  to 
receive  the  250/. : — Held,  on  special  demurrer  (assigning  for  cause,  amongst  others,  that  it  did 
not  sufficiently  appear  by  the  plea  that  the  authority  to  be  given  by  the  legatees  was  to  be  a  con- 
dition precedent  to  the  payment  of  the  draft},  that  the  plea  was  a  good  answer  to  the  action. 
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of  the  effects  of  the  said  Robert  Spincer  in  his  lifetime^  and        1841. 
then  deceased,  made  for  the  payment  to  the  said  Robert      ^7;;;^ 
Spincer,  deceased,  in  his  lifetime,  of  the  sum  of  500/.,  with  v. 

'^  .       .  Spincer. 

interest,  at  a  certain  day  in  the  said  bond  or  obligation 

mentioned,  and  then  elapsed,  and  which  said  bond  or  obli- 
gation was  then  in  the  hands  and  possession  of  the  plaintiff, 
who  refused  to  deliver  up  the  same  to  the  defendant  as  such 
executor  as  aforesaid,  although  the  plaintiff  well  knew  that 
he  the  defendant  as  such  executor  as  aforesaid  was  lawfully  < 
entitled  to  the  same ;  and  the  plaintiff  and  divers,  to  wit, 
twelve  other  persons  claimed  to  be  entitled  to  legacies  under 
and  by  virtue  of  the  last  will  and  testament  of  the  said 
Robert  Spincer,  deceased,  but  the  amount  payable  to  the 
plaintiff  and  the  said  other  legatees  was  then  unascertained; 
and  thereupon,  just  before  the  making  of  the  said  draft  or 
order  in  the  count  mentioned,  to  wit,  on  the  day  and  year 
therein  mentioned,  it  was  agreed  by  and  between  the  plain- 
tiff and  defendant,  so  being  such  executor  as  aforesaid,  that 
such  plaintiff  should  deliver  up  the  said  bond  or  obligation 
to  the  defendant  as  executor  as  aforesaid,  and  that  the  de- 
fendant should  make  and  deliver  to  the  plaintiff  the  draft 
or  order  in  the  count  mentioned,  and  that  the  same  should 
be  a  security  for  the  payment  of  the  legacies  mentioned  in 
the  said  will,  and  that  the  plaintiff  should  receive  the  said 
sum  of  money  in  the  said  draft  or  order  mentioned  upon 
and  subject  to  a  certain  express  condition  then  contained 
in  a  certain  writing  then  signed  by  the  plaintiff,  that  the 
legatees  under  the  said  last  will  and  testament  of  the  said 
Robert  Spincer,  deceased,  should  authorize  the  plaintiff  to 
receive  the  said  sum  of  250/.;  and  the  plaintiff  then  pro- 
mised the  defendant  that  the  said  legatees  should  and  would 
authorize  him  the  plaintiff  to  receive  the  said  sum ;  and 
the  defendant  then  made  the  draft  or  order  in  the  count 
mentioned,  and  the  plaintiff  took  and  received  the  same, 
upon  and  subject  to  the  said  condition,  and  upon  the  faith 
of  the  said  promise,  and  on  no  other  account :  that  the 
said  legatees  under  the  said  will  had  not,  nor  had  any  or 
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1841.        either  of  them,  ever  authorized  the  plaintifiF  to  receive  the 
^^J^;^^      said  sum  of  250/.,  or  any  part  thereof,  although  a  reason- 
*■  able  time  for  that  purpose  had  elapsed  before  aud  at  the 

time  of  the  commencement  of  the  suit,  but  had  wholly 
neglected  and  refused,  and  still  did  neglect  and  refuse  so 
to  do :  and  that  there  never  was  any  consideration  for  the 
making  of  the  said  draft  or  order  in  the  count  mentiosed, 
save  and  except  as  ia  that  plea  mentioned — verification. 
Special  dtmiu-  To  this  plea  the  plaintiff  demurred  specially ;  assigning 
"''  for  causes— that  the  refusal  to  deliver  up  the  bond  ia  the 

plea  mentioned  was  wrongful — that  the  agreement  set  out 
in  the  plea  shewed  a  good  consideration  for  the  giving  of 
the  cheque — that  any  breach  of  that  a^cement  by  the 
plaintiff  was  no  answer  to  the  action  on  the  cheque — that 
the  plea  did  not  shew  any  breach  of  that  agreement  by  the 
plaintiff — that  the  delivery  up  of  the  bond  to  the  defendant, 
aud  which  delivery  up  was  not  negatived,  was  a  sufBcient 
performance  by  the  plaintiff  of  so  much  of  the  agreement 
as  formed  a  condition  precedent  to  the  payment  of  the 
cheque — that  it  was  not  alleged  nor  did  it  sufficiently 
appear  by  the  plea  that  the  authority  to  he  given  by  the 
legatees  was  to  be  a  condition  precedent  to  the  payment  of 
the  cheque — that  it  was  uncertain  on  the  face  of  the  plea 
whether  the  plaintiff  was  not  himself  one  of  the  legatees — 
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was  ample  consideration  for  the  giving  of  the  cheque.  l?he 
plea  does  not  allege  that  those  legacies  were  not  due :  as 
against  the  defendant,  therefore,  it  must  be  taken  that 
they  were.  Then,  what  is  the  condition  stated  in  the 
plea  ?  That  the  plaintiff  should  not  receive  or  be  entitled 
to  receive  the  amount  of  the  cheque,  unless  authorized  so 
to  do  by  the  legatees  under  the  will  of  Robert  Spincer. 
The  obtaining  this  authority  of  the  legatees  is  not  pleaded 
as  a  condition  precedent.  The  plaintiff,  therefore,  is  en- 
titled to  consider  it  as  a  condition  subsequent.  There 
could  be  no  safe  traverse  of  such  a  plea.  [Tlndal,  C.  J. — 
It  is  mere  matter  of  excuse :  the  whole  might  have  been 
put  in  issue  by  de  injuria.]  The  plaintiff  ought  not  to  be 
driven  to  that. 

Channell,  Serjeant,  who  was  to  have  argued  in  support  of 
the  plea,  was  stopped  by  the  court. 

Stephen^  Serjeant,  then  prayed  leave  to  amend. 

The  Court  granted  it  with  some  hesitation  (on  the 

usual  terms),  observing  that  the  application  came  rather 

too  late.  -n    1  n-      t 

Rule  accordingly. 


1841. 


Spincer 

V. 

Spincer. 


Ex  parte  Anne  Bayley. 

X  ALFOURD,  Serjeant,  moved  for  an  order  to  file  the  cer- 
tificate of  an  acknowledgment,  and  the  affidavit  verifying  the 
same,  under  the  3  &  4  Will.  4,  c.  74,  s.  85.  Instead  of  being 
sworn  before  a  magistrate  or  other  proper  officer  at  the  place 
where  the  acknowledgment  was  taken  (St,  Petersburgh),  it 
was  sworn  before  the  British  Consul.  It  was  stated  that 
there  were  no  means  of  procuring  the  affidavit  to  be  sworn 
before  a  magistrate  or  other  proper  officer :  but  there  was  no 
affidavit  of  that  fact.  In  France  the  magistrates  refuse  to 
swear  these  affidavits — Ex  parte  Hutchison,  1  M.  &  P.  659 ; 


Thuraday^ 
Jan.  2\it. 

The  affidavit 
▼erifying  the 
notarial  certifi- 
cate of  the  due 
taking  of  an 
acknowledg- 
ment under  the 
8  &  4  Will.  4, 
c.  74,  8. 85, 
may  in  Russia 
be  sworn  before 
a  British  Con- 
sul ;  no  magis- 
trate in  that 
country  having 
authority  to  ad- 
minister oaths. 
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1841. 

Ex-parte 
Baxlbt. 


and  a  similar  difficulty  seems  to  occur  at  Hambui^h — In 
re  Body,  6  Dowl.  616. 

TiNDAL^  C.  J. — ^Probably  the  defect  may  be  supplied  by 
procuring  an  affidavit  that  there  is  difficulty  in  getting  the 
affidavit  sworn  before  a  Russian  magistrate :  if  not^  it  must 
go  back  to  be  re-sworn.  Refused. 


Talfourd,  Serjeant,  on  a  subsequent  day^  referred  to  a 
case  that  came  before  Tindal^  C.  J.^  at  Chambers  about  two 
years  since  (In  re  Sophia  Gordon  Handyside),  where  the 
proceedings^  under  circumstances  precisely  the  same  as 
those  of  the  present  case^  were  directed  to  be  filed,  the 
notarial  certificate  having  added  to  it  the  foUowing  state- 
ment : — *'  I  further  certify  that  the  laws  of  Russia  do  not 
grant  the  authority  to  any  magistrate  to  administer  oaths 
to  any  persons  whomsoever.'* 


TiNDAL,  C.  J. — Let  it  pass. 


Rule  accordingly. 


ThuTiiay, 
Jan,  2Ut. 

On  a  motion  for 
the  discharge  of 
a  prisoner  un- 
der the  48  Geo. 
S,  c.  123,  s.  1, 
the  court  will 
not  grant  even 
a  rule  nisi,  un- 
less the  gaoler's 
signature  to  the 
certificate  of  the 
defendant's 
commitment  be 
▼erified  by  affi- 
dafiu 


Clare  v.  Macmoran. 

VyHANNELL,  Serjeant,  moved  for  the  discharge  of  a  pri- 
soner under  the  48  Geo.  3,  c.  123,  s.  1,  he  having  lain  in 
prison  more  than  twelve  calendar  months  for  a  debt  under 
20/.  The  proper  notice  had  been  given  to  the  plaintiff  under 
the  rule  of  Hilary  Term,  2  Will.  4,  r.  90,  but  there  was  no 
affidavit  verifying  the  gaoler's  signature  to  the  certificate 
of  the  defendant's  commitment.  The  learned  Serjeant 
submitted,  that,  though,  the  materials  being  thus  defective, 
he  could  not  have  a  rule  absolute  in  the  first  instance, 
enough  was  shewn  to  entitle  the  defendant  to  a  rule  nisi, 
as  was  the  former  practice  of  this  court — Ex  parte  NeiUon, 
7  Taunt.  87 ;  Moffnay  v.  GUkes,  7  Taunt.  467. 
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Per  Curiam. — ^Yon  had  better  come  with  another  affi-  1841. 

davit,  and  then  the  nile  will  be  absolute.  Clarb 

Channell  took  nothing.  macmoran. 


Everett  and  Another,  Assignees  of  C.  A.  Collis, 

a  Bankrupt,  v.  Wells  and  Others.  Wedne»day 

A  Jan,  20th, 

SSUMPSIT  by  the  plaintiffs   as  assignees  of  C.  A.  A  warrant  of 

Collis,  to  recover  the   sum  of  165/.  15*.  llrf.,  money  had  has  not^bcen^ 

and  received  by  the  defendants  to  the  use  of  the  bankrupt  fiied»  and  on 

^  *  which  judg- 

before  his  bankruptcy,  and  for  money  due  from  them  to  «n«nt  has  not 

.  .  been  signed  or 

mm  upon  an  account  stated.  execution  is- 

The  defendants  pleaded  by  way  of  set-oflF  a  judgment  for  tJ^nt7-oni" 

203/.  10*.  recovered  by  them  against  the  bankrupt.  ***y»  ^"io"  ^^« 

"  °  ^  *         ^  execution 

Replication — that  the  judgment  in  the  plea  mentioned  thereof,  pursu- 

was  a  judgment  obtained  and  entered  up  by  the  defendants  4,  c.  S9,  is  frau- 

against  C.  A.  CoUis  upon  and  by  virtue  of  a  warrant  of  £"*;^\*"f  J!'"* 

attorney  executed  by  C.  A.  CoUis  and  one  W.  CoUis  after  «gnces,  though 

.  the  petition- 

the  passmg  of  the  3  Geo.  4,  c.  39,  intituled  '^  An  act  for  ing-creditor's 

preventing  frauds  upon  creditors  by  secret  warrants  of  at-  which  ?he  fiat 

tomey  to  confess  judgment,''  and  after  the  29th  day  of  » [''"^gt^^t^l^e 

September  in  the  said  act  mentioned,  and  after  the  11th  time  of  the  ex- 

T  ir^rkrk  •  1  ^*>    1        A  ir^Ark  1  t  eCUtiOU  of  thC 

January,  1832,  to  wit,  on  the  29th  August,  1833,  whereby  warrant  of  at- 

the  said  C.  A.  ColUs  and  W.  CoUis  authorized  one  E.  B.  S.  l?;™irnt'?-one 

and  one  J.  B.,  attomies  of  the  court  of  King's  Bench,  to  ^*y«-  ^,   . 

Stmhlf  that 

appear  for  them,  their  heirs,  executors,  and  administrators,  such  security  is 

in  the  same  court,  as  of  Trinity  Term  then  last,  Michael-  feated  by  banki 

mas  Term  then  next,  or  any  subsequent  term  or  terms,  j^fZ/nc*  o*"^ 

and  there  receive  a  declaration  for  them  in  an  action  for  time,  unless  ex- 
ecution beactu* 

200/.,  for  so  much  money  borrowed,  at  the  suit  of  the  de-  ally  executed. 

fendants,  and  thereupon  to  confess  the  same  action,  or  to 

suffer  judgment  by  nil  dicit,  or  otherwise  to  proceed  against 

them,  their  heirs,  executors,  or  administrators,  in  tne  same 

action,  and  to  be  forthwith  entered  up  against  them^  their 


1341.        hatEk,  r%ifitUM%,  «r  ^'^^'itt'^aiim^f^   a£  Teouid  of  the  and 

BGXL  i£  ^JOL.  indk  &Ii  <xibU  of  smt; 


£]ed  ^irixii  1^  ciex  <£  vut  dcKkcsz  sad  jvdpDenti  in 
&e  nad  eciETt  of  Ein^i  Besic^  is  tiae  nBe  ocmty  or  widi 
Joy  officer  tlianif  dslr  j^jpoEBted  ia  timt  bdaJ^  actaurding 
to  t^  iwjLrjJirg  of  t^  sdd  aes  of  parhMnnit^  vithin  tlie 
wamot  of  tvoitr-oDe  dsn  £roB&  tiie  rtfnrrion  of  the  sud 
waiiaiit  ctf"  aettomej  br  tl^  Bxid  C.  A.  Colfis  Jind  W.  Odlis, 
orddier  of  tiicB,  aDdvioeii  sad  space  of  tventr-one  days 
kaddapHdbc^Ka&datthe  time  of  the  iwnmg  of  the 


jilfeMi  111  Mgiifdj  eatered  iq»,  or  obtained,  or  any  execa- 
iKoed  on  soch  vairuit  <£  attomer,  vithin  the  sud 
of  taenia -one  dars  from  the  execotxm  of  the  aid 
aanant  of  attxraer  br  the  nid  C.  A.  CoDb  and  W.  CoUia 
according  to  the  rtatnte.  Ihe  replication  then  averred  a 
trading,  petitioiiing-creditor's  debt,  and  act  of  bankroptcj 
bj  C.  A.  CoIHs,  &c ;  wherenpon  and  by  fioroe  of  the  sta- 
tote  in  sDch  caae  made  and  prorided,  the  said  warrant  of 
attomer,  and  the  said  judgment  thereon,  became  and 
were  frandnlent  and  Toid  against  the  plaintifis  as  assignees 
fcc — Terification. 

Bejoinder,  that  the  warrant  of  attomer  was  execated  by 
the  said  C.A.CoUis  and  W.CoUis  on  the  9th  August,  183S, 
and  that  the  said  C.  A.  ColUs  did  not  become  and  was  not 
indebted  to  the  petitioning-creditor  until  after  the  expira- 
tion of  twenty-one  days  from  the  date  and  execution  of  the 
said  warrant  of  attorney. 

To  this  rejoinder  the  plaintiffs  demurred  for  immate- 
riality. 

CTumnell,  Serjeant,  in  support  of  the  demurrer. — The 

replication  shews  that  the  judgment  mentioned  in  the  plea 

is  fraudulent  and  void  as  against  the  plaintiffs,  by  virtue  of 

0Ofo.  4,  c  99,   the  8  Geo.  4,  c.  39.    The  Ist  section  of  that  act,  after  re- 
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citing  that  "  injustice  is  frequently  done  to  creditors  by  1841. 
secret  warrants  of  attorney  to  confess  judgments  for  secur- 
ing the  payment  of  money^  whereby  persons  in  a  state  of 
insolvency  are  enabled  to  keep  up  the  appearance  of  being 
in  good  circumstances^  and  the  persons  holding  such  war- 
rants of  attorney  have  the  power  of  taking  the  property  of 
such  insolvents  in  execution  at  any  time^  to  the  exclusion 
of  the  rest  of  their  creditors,"  for  remedy  thereof  enacts^ 
''that,  from  and  after  the  29th  September  then  next,  if 
the  holder  thereof  shall  think  fit,  every  warrant  of  attor- 
ney to  confess  judgment  in  any  personal  action,  or  a 
true  copy  thereof,  and  of  the  attestation  thereof,  and  the 
defeazance  and  indorsements  thereon,  in  case  such  warrant 
of  attorney  shall  be  given  to  confess  judgment  in  his  Ma- 
jesty's court  of  King's  Bench  at  Westminster,  or  such  a 
true  copy  thereof  as  aforesaid  in  case  such  warrant  of  at- 
tomey  skaU  be  given  to  confess  jndgment  in  any  other 
court,  shall,  within  twenty-one  days  after  the  execution  of 
such  warrant  of  attorney,  be  filed,  together  with  an  affi- 
davit of  the  time  of  the  execution  thereof,  with  the  clerk 
of  the  docquets  and  judgments  in  the  said  court  of  King's 
Bench."  The  consequences  of  a  non-compliance  with  the 
directions  of  the  1st  section  are  pointed  out  in  s.  2 ;  which 
enacts,  "  that,  if  at  any  time  after  the  expiration  of  twen-  Second  Mcdon. 
ty-one  days  next  after  the  execution  of  such  warrant  of 
attorney,  a  commission  of  bankrupt  shall  be  issued  against 
the  person  who  shall  have  given  such  warrant  of  attorney, 
imder  which  he  shall  be  duly  found  and  declared  a  bank- 
rupt, then  and  in  such  case,  unless  such  warrant  of  attor- 
ney, or  a  copy  thereof,  shall  have  been  filed  as  aforesaid 
within  the  said  space  of  twenty-one  days  firom  the  execution 
thereof,  or  unless  judgment  shall  have  been  signed  or  exe- 
cution issued  on  such  warrant  of  attorney  within  the  same 
period,  such  warrant  of  attorney,  and  the  judgment  andexecu^ 
turn  thereon,  shall  be  deemed  fraudulent  and  void  against  the 
assignees  under  such  commission,  and  such  assignees  shall  be 

VOL.     II.  M  M 
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entitled  to  recover  back  and  receive,  Jbr  the  um  of  the  eredUort 
^guch  bankrupt  at  large,  all  andevery  the  momea  levied  or 
effects  seized  uader  and  by  inrtue  qf  ntch  judgment  and  execu- 
tion." The  rejoinder  docs  not  attempt  to  deny  the  trading, 
the  petitioiuDg-creditor'B  debt,  or  any  other  of  the  matters 
that  are  essential  to  make  out  the  title  of  the  plaintiffi ; 
but  simply  states  that  the  petitioning-creditor's  debt,  upon 
which  the  fiat  is  founded,  was  a  debt  that  did  not  accrue 
mitil  after  the  expiration  of  twenty -one  days  alter  the  ex- 
ecution of  the  warrant  of  attorney.  [Tindal,  C  J. — The 
replication  seems  to  assume  that  the  statute  does  not 
apply  unless  the  party  giving  the  warrant  of  attorney  be  at 
the  time  of  giving  it  in  a  situation  to  be  made  a  bankrapt. 
We  must  hear — 

Mereweiher,  Serjeant. — It  is  obvious  that  the  statate 
3  Geo,  4,  c.  39,  was  passed  solely  witli  a  view  to  prevent 
frauds  upon  creditort  by  secret  warrants  of  attorney.  The  1st 
section  makes  it  optional  with  the  holder  to  file  the  war- 
rant of  attorney  or  not,  as  he  may  think  fit :  and  the  2nd 
section  points  out  the  consequences  of  an  omission  to  file 
it  within  the  prescribed  period — not  that  it  shall  thereby 
become  absolutely  and  to  all  intents  void,  but  that  it  shall 
be  void  as  agunst  assignees  under  a  commission  issuing 
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case :  and^  as  Lord  Tenterden  says^  in  Wilson  v.  Whitaker,  1841. 
M.  &  M.  8,  speaking  of  this  very  statute — **  it  is  necessary  to 
affix  a  reasonable  construction  to  a  statute/'  [Erskine,  J. — 
You  do  not  allege  that  at  the  time  the  warrant  of  attorney 
was  given^  and  at  the  time  the  judgment  was  entered  up, 
CoUis  had  no  creditors;  but  only  that  the  petitioning-cre- 
ditor's  debt  had  not  then  accrued.]  It  is  only  through  the 
petitioning-creditor  that  the  rest  of  the  creditors  can  have 
any  rights— Tbpe  v.  HocHn,  7  B.  &  C.  109,  9  D.  &  R.  881. 
And  it  is  clear  that  there  is  no  equity  in  favour  of  the 
petitioning-creditor  in  this  case  as  against  this  judgment. 
[Maule,  J. — The  words  of  the  2nd  section  are  precise  and 
positive — "unless  such  warrant  of  attorney,  or  a  copy 
thereof,  shall  have  been  filed  as  aforesaid  within  the  said 
space  of  twenty-one  days  from  the  execution  thereof,  or 
unless  judgment  shall  have  been  signed  or  execution  issued 
on  such  warrant  of  attorney  within  the  same  period,  such 
warrant  of  attorney  and  the  judgment  and  execution 
thereon  shall  be  deemed  fraudulent  and  void  against  the 
assignees  under  such  commission.'^]  In  Morris  v.  Melliriy 
6  B.  &  C.  446,  and  Bennett  v.  Daniel,  10  B.  &  C.  500,  the 
4th  section  of  the  act  received  a  much  narrower  construc- 
tion than  its  words  would  seem  to  warrant :  and  in  the 
former  of  these  cases  Lord  Tenterden  says :  '*  It  is  a  gene- 
ral rule  in  the  interpretation  of  acts  of  parliament,  that 
an  enactment  the  eflFect  of  which  is  to  cut  down,  abridge, 
or  restrain  any  written  instrument,  shaU  have  a  limited 
construction.''  The  legislature  never  could  have  contem- 
plated the  protection  of  creditors  who  had  no  existence  at 
the  time  the  warrant  of  attorney  was  given ;  or  that,  the 
twenty-one  days  once  passed,  the  warrant  of  attorney 
would  be  void  at  any  period  however  remote.  [Tindal, 
C.  J. — The  statute  has  that  eflFect,  so  long  as  execution  is 
unexecuted.]  Here,  the  defendant  had  a  vested  right 
under  the  judgment  before  the  bankruptcy ;  and  general 
words  are  not  to  be  construed  so  as  to  affect  vested  in- 

M  M  2 


Birkff,  J^  wc^toBidaf  in  Ffinniuk  t.  Lmmkf, 
6  ILk  Wdabr,  2%,  S  DowL  234.  [£rii»e,  J.— Mr. 
Bnoa  Parice  is  tfiffre  ape&king  of  ngittai  nested  befinre  tbe 
of  t&e  act.  Auoa^w^,  J. — ^Br  Ais  act  tbe  kgb- 
reata  rroT- wazxant  of  attoracf  as  secret^  and  coo- 
aeqamtlT  finmdnlpnt  as  agamst  aaagxieea^  wiiere  tbe  boUer 
keepa  it  in  bis  packet  bejond  tbe  twentr-one  da^ja^  J  Tbat 
ia^  if  it  iiiteifriea  witik  tbe  nghta  of  anotber. 

TcTDALy  C.  J. — ^I  do  not  percecre  bow  we  can  pot  upoa 
tbe  atstote  3  Crco.  4^  c  39,  tbe  coostnictiaa  we  are  called 
OB  bf  tbe  ftHyndatTit  in  diis  case  to  put  upon  it,  withovt 
iuatitiug  in  it  aometbin^  wbidb.  is  not  to  be  fixaid  in  tbe 
act.  Tbe  2iid  aectun  Giactay ''tbst,  if  e^eiqr/iaK  after 
tbe  npimtion  of  twentr-one  d^a  next  after  tbe  execn- 
tioQ  of  socb  warrant  of  attorner  (tbat  is^  of  erery  wamnt 
of  wttanej  to  confeaa  judgment  in  anj  personal  action), 

of  bankn^t  sbaD  be  iaraed  against  tbe  per- 


aon  wbo  absE  bare  giren  socb  wmnrant  of  attomej,  onder 
wbidi  be  diall  be  dotr  foond  and  declared  a  bankrapt, 
tiien  and  in  socb  case,  onleassodi  warrant  of  attomej,  or  a 
oopj  tbereof,  aball  bare  been  filed  as  aforesaid  witbin  tbe 
aaid  space  of  twenty-one  days  firom  tbe  execution  tbcrec^ 
or  onkaa  jndgment  aball  bsTe  been  signed  or  execatk>n 
laaoed  on  socb  warrant  of  attorney  witbin  tbe  same  pe- 
riod, socb  warrant  of  attorney  and  tbe  jndgment  and 
execntion  tbereon  sball  be  deemed  firaodnlent  and  roid 
against  tbe  assignees  nnder  socb  commission,  and  socb 
assignees  sball  be  entitled  to  recoTer  back  and  receiye  (24), 
for  tbe  nae  of  tbe  creditors  of  socb  bankrupt  at  large,  all 
and  erery  the  monies  leried  or  effects  seised  nnder  and 
by  Tirtoe  of  snch  judgment  and  execution.''  We  are 
called  upon  to  decide  tbat  this  clause  does  not  apply 
to  a  case   where   the   petitioning-creditor's  debt   upon 

(24)  As  to  the  form  of  action  for  this  purpose,  see  Brook  t.  BfitcheD, 
8  Scott,  739,  6  New  Cases. 
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which  the  fiat  issues  is  not  a  debt  existing  within  the  1841. 
twenty-one  days;  for^  the  allegation  in  the  replication 
is^  that  the  bankrupt  was  not  indebted  to  the  petitioning- 
creditor  until  after  the  expiration  of  twenty-one  days  from 
the  time  of  the  execution  of  the  warrant  of  attorney.  That 
would^  in  effect^  be  importing  into  the  act  a  condition 
which  we  do  not  find  there.  It  is  the  duty,  however,  of 
all  courts  to  confine  themselves  to  the  words  of  the  legisla- 
ture, nothing  adding  thereto,  nothing  diminishing.  It  is 
said  that  this  case  is  not  within  the  mischief  contem- 
plated by  the  statute.  To  this  remark  I  do  not  accede. 
The  object  of  the  act  was  to  prevent  parties  from  being 
deceived  by  an  appearance  of  stability  and  solvency  in 
those  who,  having  secretly  given  warrants  of  attorney  to 
confess  judgments,  were  liable  at  any  moment  to  have  all 
their  substance  swept  away  by  the  favoured  creditor,  to 
the  injury  of  those  who  had  been  deluded  into  giving 
them  credit  by  the  false  light  they  had  held  out.  The 
mischief  would  be  the  same  whether  the  debtor  was  or 
was  not  in  a  situation  to  be  made  a  bankrupt  at  the  time 
of  giving  the  warrant  of  attorney,  or  within  twenty-one 
days  after.  To  prevent  this,  the  act  requires  a  certain  de- 
gree of  publicity  to  be  given  to  the  execution  of  these 
instruments.  I  therefore  think  the  plaintiff  is  entitled  to 
judgment. 

BosANQUET,  J. — I  am  also  of  opinion  that  this  case  falls 
within  both  the  letter  and  the  spirit  of  the  act.  We  are 
bound  to  construe  acts  of  parliament  according  to  the  ob- 
vious meaning  of  the  words  used.  The  construction  con- 
tended for  on  the  part  of  the  plaintiff  seems  to  me  to  be 
quite  inconsistent  with  the  language  of  the  act,  and  with 
the  plain  intent  of  the  legislature.  It  professes  to  be 
passed  for  the  purpose  of  remedying  the  injustice  that  was 
frequently  done  to  creditors  by  secret  warrants  of  attorney. 
And  it  appears  to  me  that  the  warrant  of  attorney  in  this 


is  to  be  treated  as  secret  widim  die  meairing  a£the 
a^Catate.  Tlie  act  allows  the  holder  of  an  mstnmieiit  of 
tlda  sort  to  keep  it  in  hia  own  ciatudv  &r  a  certain  tiine : 
H  he  allow  that  time  to  go  by  widioat  fifing  it,  or  algmng 
judgment  or  naomg  execution  upon  it,  it  ia  within  the 
ndacfaief  o£the  act.  The  judgment  ia  not  thereby  rendered 
aitogedier  void,  but  ia  ooIt  declared  to  be  fitandnlent  and 
¥oid  againat  aasigneea.  I  see  no  reaaon  tar  eonatnmig  die 
atatute  in  the  limited  manTifr  contended  &r. 

EaaKnTE,  J. — I  amof  theaameo^nioD*  Ifamantakea 
a  warrant  of  attorney'  from  hia  debtor,  he  mnat  enter  np 
judgment  on  it  within  twentr-one  days,  or  file  it  within 
the  same  period,  or  he  runs  the  riak  of  having  his  secnritj 
defeated  by  bankmptcy  occurring  at  any  time  before  exe- 
cation  execated.  It  is  soggeated  on  the  part  c^  the  de^ 
fiendant  that  we  are  to  read  into  the  act  c^  parliament  a 
proviso  that  there  shall  be  an  existing  petitioning-creditor'a 
debt  within  the  twenty-one  days.  There  is,  however,  no- 
thing in  the  act  to  warrant  this :  and  it  may  have  been 
wiae  in  the  legislature  to  adopt  the  broader  line. 

Mauxe,  J. — ^The  defendant  seeks  to  introduce  into  the 
act  a  qualification  which  is  not  fonnd  there.  The  words 
are  express  and  clear.  K  the  holder  of  a  warrant  of  at- 
torney has  a  mind  to  take  the  chance  of  his  debtor  becom- 
ing bankrupt,  he  may  abstain  frmn  the  course  pointed  out 
by  the  1st  section:  but,  if  he  wishes  to  guard  against 
bankruptcy,  he  must  file  the  warrant  of  attorney,  or  sign 
judgment  or  issue  execution  thereon,  within  twenty-one 
days  from  its  date.  There  will  be  no  absurdity  or  incon- 
sistency, and  no  injustice,  in  my  opinion,  in  giving  efiect 
to  the  plain  words  of  the  act. 

Judgment  for  the  plaintiffs. 
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LamBURN  v.  CruDEN.  Thunday^ 

TJan.  2lii. 
HIS  was  an  action  of  assumpsit  for  work  and  labour.  Where  a  con- 

-ni  'J.  tract  for  service 

Plea,  non  assumpsit.  at  a  yearly  sa- 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  ^  »  ^y  "»"- 

'  '  *^      tual  consent  put 

at  Guildhall  after  Hilary  Term,  1839.     It  appeared  that  an  end  to  in  ihe 
the  plaintiff  had  been  for  some  time  in  the  employ  of  the  quarter,  the 
Star  Gravesend  Steam-packet  Company  (of  which  the  de-  "^^J  ^JJ^ 
fendant  was  chairman),  as  superintendent  of  the  packets,  prorata-,  but, 
at  a  yearly  salary  of  150/.,  payable  half-yearly ;  and  that,  so  entided  or 
on  some  disagreement  between  the  plaintiff  and  the  com-  Son  for*thc  jury 
pany,  the  former  in  the  middle  of  a  quarter  tendered  his  "^^^^^  ^^}^ 
resignation,  their  acceptance  of  which  the  directors  com-  stances, 
municated  to  him  on  the  13th  December,  1837.    The  pre- 
sent action  was  brought  to  recover  the  rateable  proportion 
of  salary  due  to  the  plaintiff  for  his  services  between  that 
day  and  the  preceding  quarter-day. 

On  the  part  of  the  defendant  it  was  insisted,  that,  the 
hiring  being  a  yearly  hiring  at  a  salary  payable  half- 
yearly,  the  plaintiff  was  not  entitled  to  the  remuneration 
he  claimed,  he  not  having  served  the  company  to  the  end 
of  the  half-year :  and  Turner  v.  Robinson^  2  N.  &  M.  829, 
6  C.  &  P.  15,  was  cited. 

On  the  other  hand,  it  was  submitted,  that,  inasmuch  as 
the  plaintiff  was  not  dismissed  for  any  misconduct,  but 
the  special  contract  was  dissolved  by  mutual  consent,  the 
plaintiff  was  entitled  to  compensation  pro  rat& :  and  the 
cases  of  Thomas  v.  Williams,  1  Ad.  &E.  685,  3N.  &M. 
545,  and  Ridgway  v.  The  Htmgerford  Market  Company, 
3  Ad.  &  E.  171,  4  N.  &  M.  797,  were  relied  on. 

His  lordship  nonsuited  the  plaintiff;  but  he  desired  the 
jury  to  say  what  would  be  a  reasonable  compensation  for  the 
services  actually  performed  by  him  for  the  company  between 
the  29th  September  and  13th  December.  The  jury  found 
that  29/.  49.  would  be  a  reasonable  compensation ;  and 


a.  veiiiict  migrin  be  suezqcL  Sir  him.  sor  t&aC  sum,  ihuold. 
t&e  court  be  of  opinxaiL  t&at  t^  nuiuiiit  wn  xznpropcr. 

AtekeHetf,  SerymT.j  in  Eaatas  Term,  1839,  obtamed  a 
mle  aia.  to  enter  the  vierdict  piizsaant  to  t&e  Iea:fe  re^ 
fcrredy  or  ifar  a  new-  ceoL 


CBcaeed  as  a  TeaziT  mfnit  at  a  TeaziT  nJarr.  EGa  1 1  riiwl 
to  obev-  die  asnien  of  hm  enxplajnen  anmmited  to  a 
Wf  cl  tibe  contract,  wiociL  dueucitled  IdnL  to  dazm  a 
pmitifln  fbr  wenvoa  oalj  partialbr  pezfiamied — Spmim  t. 
Aniat,2Staik.256;  ramer  t.  JZottucm,  2  N.  &  3L  829, 
6CfcP.  15.  Tbe  ema  of  Tloaitf  t.  fTdSmmM  and 
««9  T.  7%tf  nmrn^fjimd  Mmriet  Cjipaiif  are  both  lo 
tiaDjr  different  in  tiiexr  cinminstaacei  that  thej  can  kate 
BO  appiicatioii  here,  there  faein^  no  evidence  to  «auaut 
the  jorj  in  aaBamin^  a  new  contract  between  the  parties. 
At  an  efenti^  the  point  was  not  left  to  them. 


Aickerley,  Serjeant,  and  BaHj  in  support  of  the  mle. — 
Admitting  the  doctrine  hud  down  in  the  cases  cited  on  the 
other  side,  the  question  is,  whether,  the  special  cmitract 
being  hj  mntnal  consent  dispensed  with,  the  plaintifT  is 
not  entitled  to  recorer  pro  rata.  Thomas  t.  WURaau  is  a 
distinct  anthority  to  shew,  that,  where  the  special  contract 
is  dissolred  bj  mntual  consent  pending  the  currency  of  a 
quarter,  the  party  may  recoTer  salary  pro  rata,  without 
any  express  agreement  to  that  effect. 

Pes  CuBiAM. — ^We  think  there  should  be  a  new  trial  in 
tins  case,  in  order  that  it  may  be  left  to  the  jury  to  say 
what  was  the  intention  of  the  parties  as  to  the  salary  for 
the  current  quarter  at  the  time  the  contract  was  put  an 
end  to,  and  that  there  should  be  no  costs  on  either  side. 

Rule  absolute. 
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COATES  V.   Sandy.  Saturday, 

MJan.  23rd, 
ANNING,  Seijeant,  on  a  former  day,  obtained  a  rule  It  u  no  objec- 

calling  on  the  plaintiff  to  shew  cause  why  the  service  of  vrc'eofi'irir 
the  writ  of  summons,  and  all  subsequent  proceedings,  that*™  wm  not 
should  not  be  set  aside  for  irregularity.    The  irregularities  made  until  after 

1   -       1      n  n  11.  the  expiration 

complained  of  were,  first,  that  the  wnt  was  not  served  offourmonthi 
until  more  than  four  months  from  the  day  of  its  date  (25),  pro"dedthed«. 
secondly,  that  the  notice  of  declaration  was  erroneously  [«»*««>*  •gwet 

^'  •'to  accept  it  aa 

dated  the  8th  January,  1840,  when  the  writ  of  summons  good  service, 
did  not  issue  until  May  in  that  year.  declaration  er. 

roneouily  dated 

Channelt,  Serjeant,  now  shewed  cause,  upon  affidavits  J^Sit^pJ^ticu- 
which  stated,  that  the  delay  in  serving  the  writ  was  occa-  ^  of  demand 

•^  ^    ^  properly  dated 

sioned  by  the  pendency  of  negotiations  with  the  defendant  affixed  thereto 
for  the  settlement  of  the  debt  for  which  the  action  was  Held,  no  ground 
brought;  that  the  writ  of  summons  would  have  been  re-  Sc*piJ^c!d!'*** 
newed,  but  for  the  express  request  of  the  defendant  that  *"«•• 
the  expense  of  a  new  writ  might  not  be  incurred,  and  his 
consent  to  accept  the  service  as  good,  and  to  an  appear- 
ance being  entered  for  him ;  and  that  the  notice  of  decla- 
ration, which  was  served  on  the  8th  January,  1841,  was 
erroneously  dated  1840,  but  that  the  particular  of  demand, 
which  was  affixed  thereto  with  a  wafer,  was  properly  dated. 
— ^The  learned  Serjeant  submitted,  that,  under  these  cir- 
cumstances, it  was  not  competent  to  the  defendant  to  ex- 
cept to  the  validity  of  the  process ;  and  that,  with  respect 
to  the  notice  of  declaration,  seeing  that  the  particular  of 
demand  delivered  therewith  was  properly  dated,  it  was  not 
possible  that  the  defendant  could  have  been  misled  by  the 
accidental  insertion  of  a  wrong  year :  and  he  referred  to 
AnonymouSj  2  Chit.  Rep.  238,  where  it  was  held  that  the 
omission  of  a  date  to  the  notice  of  declaration  is  no  ground 
for  setting  aside  the  proceedings  for  irregularity. 

(25)  See  2  Will.  4,  c  39,  s.  10. 
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1841.  Manning,  Serjeant^  in  support  of  his  rule. — ^The  service 

of  an  expired  writ  is  not  a  mere  irregularity,  that  might 
be  cured  by  a  waiver :  the  writ  itself  is  an  absolute  nul- 
lity.    It  has  been  held  repeatedly  that  a  nullity  cannot 
be  rendered  available  by  any  waiver.    Thus,  in  Taylor  v. 
Phillips,  3  East,  155,  where  process  had  been  served  on  a 
Sunday,  Lord  Ellenborough  said  that  ''  it  was  a  matter  of 
public  policy  that  no  proceedings  of  the  nature  described 
in  the  statute  [29  Car.  2,  c.  7,  s.  6]  should  be  had  on  a 
Sunday;  and  therefore  the  regularity  or  irregularity  of 
them  could  not  depend  on  the  assent  of  the  party  after- 
wards to  waive  an  objection  to  such  proceedings,  which 
were  in  themselves  absolutely  avoided  by  the  statute.'' 
So,  in  Garratt  v.  Hooper,   1  Dowl.  28,  where  a  plea  in 
abatement  was  filed  without  such  an  affidavit  as  is  re- 
quired by  the  4  &  5  Anne,  c.  16,  s.  11,  it  was  held,  that, 
the  plea  being  a  nullity,  no  act  of  the  plaintiff  apparently 
acquiescing  in  it  would  amount  to  a  recognition  of  it :  and 
Taunton,  J.,  said :  "  There  is  this  difference  between  an 
irregularity  and  a  nullity :  an  irregularity  may  be  waived, 
but  a  nullity  cannot.     It  is  not  in  the  power  of  a  party  to 
waive  it ;  as  the  act  of  parliament  declares  it  to  be  a  nul- 
lity, the  court  is  so  to  judge  of  it.*'    And  in  Roberts  v. 
Spurr,  3  Dowl.  551,  it  was  held  that  an  interlocutory  judg- 
ment signed  without  an  appearance  entered,  was  a  nullity, 
and  could  not  be  waived. 

TiNDAL,  C.  J. — ^This  is  not  a  case  of  simple  waiver.  I 
agree  that  a  nullity  cannot  be  cured  by  a  waiver :  but  this 
is  something  more ;  for,  I  take  the  conduct  of  the  defend- 
ant to  amount  to  an  admission  that  the  service  of  the  writ 
upon  him  was  made  in  due  time.  What  is  more  common 
than  an  admission  of  service  by  the  defendant's  attorney  ? 
Here  it  appears  that  the  defendant  was  negotiating  for  a 
settlement  until  after  the  four  months  had  elapsed;  and 
then,  being  informed  that  it  would  be  necessary  to  issue 
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a  fresh  writ^  he  begs  that  that  expense  may  not  be  incur- 
red, and  agrees  to  accept  service  of  the  expired  writ.  It 
wonld  be  monstrous  to  permit  him  after  this  to  come  to 
the  court  and  say  that  he  has  not  been  properly  served. 
In  all  the  cases  that  have  been  referred  to,  the  alleged 
waiver  was  a  waiver  by  operation  of  law,  by  taking  a  step 
in  the  cause.  But  this  is  something  more.  I  think  the 
rule  should  be  discharged  with  costs. 


1841. 


BosANQUET,  J. — I  am  of  the  same  opinion.  This  is  not 
a  case  of  waiver.  The  defendant  agreed  to  accept  the 
service,  and  authorized  the  plaintiff's  attorney  to  enter  an 
appearance  for  him.  He  has  clearly  estopped  himself  from 
taking  the  objection. 

Erskine,  J.,  concurred. 

Maule,  J. — ^This  is  not  a  waiver,  but  an  agreement  to 
accept  a  service  after  the  proper  time  as  good  service. 
The  statute,  it  is  true,  limits  the  time  of  service ;  but  it 
does  not  say  that  a  service  after  the  four  months  cannot 
under  any  circumstances  be  valid.  It  provides  for  no 
mode  of  service  but  personal:  and  yet  nothing  is  more 
common  than  to  waive  personal  service  of  the  writ. 

Rule  discharged,  with  costs. 


Trego  v.  Tatham. 

_  « 

VJn  the  I9th  of  November  last  the  defendant  delivered 
a  demurrer  to  the  plaintiff's  declaration,  almost  amoimt- 
ing  to  frivolous.  This  demurrer  being  erroneously  inti- 
tuled TV^o  ats.  Tatham,  the  plaintiff  treated  it  as  a  nul- 
lity, and  signed  judgment  on  the  20th^  and  on  the  21st 


Saturday, 
Jan,  2Srd. 

The  plaintiff 
made  absolute 
a  rule  to  com- 
pute pending  a 
summons  to  set 
aside  the  judg- 
ment.    The 
court  set  aside 
the  rule. 


1947.  ofataaned  a  rafe  ma  to  eompate.  On  Ae  9hk  dxr  (the 
^^^  21-^  r  t&e  d^endant  obcamed  and  STred  vpoa  tbe  plun- 
titr^  anoniey  a  somxiiaiis  tD  xt  ande  die  jndgiiieiit.  This 
flmniiioiia  was  renzraabie  on  die  23nl,  bat  was  not  at- 
tended hv  the  piaiiiC!f^!»  attorney,  A  second  sommcMis 
was  aecordinsiy  taken  oot  on  die  23rd,  letumafaie  oa  the 
25di.  On  the  24di  die  mle  to  compnto*  was  made  abaolnte. 
On  the  25di — 

AAamMy  Serjeant,  obtained  a  rale  nisi  to  set  aside  the 
nde  to  compote,  on  the  ^roond  that  it  had  been  imp^(^- 
perir  made  abaolnte  pending  a  ssmmons  to  set  aside  the 
judgment. 

CkammeQ,  Serjeant,  now  shewed  canse. — ^The  summons 
was  no  stay  of  the  proceeding  on  a  rale  of  conrt;  for, 
a  judge  at  chambers  has  no  control  orer  the  acts  of  the 
eonrt.  This  was  an  attempt  to  do  that  imfirecdj  which  the 
defendant  conld  not  do  direcdj.  It  is  no  caose  against 
a  rale  fi»r  referring  a  bill  of  exchange  to  the  Master  to 
compute  principal  and  interest,  that  die  judgment  signed 
was  irregular :  such  irregularitr  must  be  made  die  ground 
of  a  substantiye  motion — Jfanjait  y.  WkU^Mj  2  Chitt. 
Bep.  119. 

Adams,  Serjeant,  in  support  of  his  rule. — ^A  summons 
is  at  all  erents  a  stay  of  proceedings  from  the  time  it 
is  returnable ;  and  a  party  cannot  preyent  its  so  operat- 
ing bj  wilfiiDy  abstaining  firom  attending  in  the  first  in- 
stance. 

TiXDAL,  C.  J. — It  appears  to  me  that  the  summons  in 
this  case  operated  a  stay  of  the  plaintiff's  proceedings  on 
the  rule  nisi  to  compute;  and  that,  in  so  holding,  we  shall 
not  be  putting  the  power  of  the  judge  at  chambers  at  all 
in  conflict  with  the  power  and  authcMrity  of  the  court.    I 
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think  the  plaintiff  was  too  hasty  in  making  absolute  the 
rule  pending  the  summons  to  set  aside  the  judgment^  and 
therefore  that  that  rule  should  be  set  aside.  But^  as  there 
are  clearly  no  merits  on  either  side^  so  I  think  there  should 
be  no  costs. 
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Erskine^  J. — A  summons  from  the  time  it  is  returnable 
operates  as  a  sort  of  injunction^  restraining  the  party  from 
proceeding  in  the  cause. 


The  rest  of  the  court  concurring — 


Bule  absolute. 


Smith  v.  BbanDRAM.  Saturday, 

A  Jan.  23rd, 

SSUMPSIT  on  a  guarantie.    The  first  count  of  the  The  piainUff 

declaration  in  substance  stated,  that,  before  and  at  the  time  fn  cond^eraSon 
of  making  the  promises  thereinafter  mentioned,  the  plain-  ^J^^  *»®  ^^  ** 
tiff  at  the  request  of  the  defendant  had  lent  and  advanced  the  defendant 
to  one  R.  Boss  the  sum  of  24/.,  and,  in  consideration  of  vanced  to  one 
the  premises  and  that  the  plaintiff  would  lend  and  advance  ^*24i.*  w»d"™ 
to  the  said  R.  Boss  the  further  sum  of  21.  per  week,  for  so  ^^^^^  ^c^d  and 

advance  to  R.B. 

long  a  time  as  the  said  B.  Boss  should  require  the  same,  the  further  sum 
and  also  such  other  sums  of  money  as  the  said  R.  Boss  ^y^^  defendant ' 
should  from  time  to  time  require,  he  the  defendant  under-  undertook  and 

*  promised  to  re- 

took and  promised  the  plaintiff  to  repay  him  as  well  the  pay  to  the  plain- 
tiff as  well  the 
2^L  as  the  said 
further  sum  of  2^  per  week  so  long  as  the  plaintiff  should  continue  to  lend  and  ad- 
vance the  same  to  R.  B.,  and  such  other  sums  as  he  should  so  lend  and  advance  to  R.  B.  as 
aforesaid  :  the  breach  assigned  was,  the  non-payment  of  the  24/.,  and  142.  for  seven  weeks'  ad- 
vance of  2/.  per  week,  and  also  of  the  further  sum  of  138/.  6«.  9</. :  and  the  particulars  of 
demand  claimed  those  three  sums.  The  defendant  pleaded  non-assumpsit,  set-off,  and  pay- 
ment. At  the  trial  the  plaintiff  gave  in  evidence  a  guarantie  in  the  following  terms  : — "  I  beg 
that  you  will  continue  to  advance  the  sum  of  2/.  per  week  to  Mr.  R.  B.,  and  I  hereby  engage  to 
repay  you  all  monies  you  may  advance  to  him  in  addition  to  the  24/.  you  have  already  let  him 
have  at  my  request  to  this  date  :" — Held,  that  this  was  a  guarantie  limited  to  the  24/.  and  the 
weekly  advances  of  2/.,  and  consequently  that  there  was  a  variance  between  the  record  and  the 
document  produced  in  evidence  ;  but  that  it  was  a  case  in  which  the  judge  had  authority  under 
the  9  Geo.  4,  c  15,  or  the  3  &  4  Will.  4,  c.  42,  s.  23,  to  amend  at  the  trial— the  defendant 
being  allowed  such  costs  as  should  appear  to  have  been  occasioned  by  the  excessive  claim  of  the 
plaintiff. 
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1841. 


Gnanntie. 


said  sum  of  24/.  so  theretofore  lent  and  advanced  as  afore- 
said as  the  further  sum  of  21.  per  week  so  long  as  the 
plaintiff  should  so  continue  to  lend  and  advance  the  same 
to  the  said  B.  Boss^  and  such  other  sums  as  the  plaintiff 
should  so  lend  and  advance  to  the  said  B.  Boss  as  afore- 
said; that  the  plaintiff  did^  during  seven  weeks  after  the 
making  of  the  promise^  lend  and  advance  to  the  said 
B.  Boss  the  sum  of  21,  per  week  as  and  when  the  said 
B.  Boss  required  the  same,  in  addition  to  the  24/.  so 
theretofore  lent  and  advanced  as  aforesaid,  amounting 
together  to  14/.,  and  did  also  then  lend  and  advance  to  the 
said  B.  Boss  the  further  sum  of  138/.  6^.  9d.  Breach, 
non-payment  of  those  several  sums. 

Pleas,  non-assumpsit,  payment,  and  set-off. 

At  the  trial  before  Coltman,  J.,  at  the  sittings  in  London 
after  the  last  Trinity  Term,  the  plaintiff,  in  support  of 
his  claim  for  the  24/.  and  14/.,  which  was  proved  to  have 
been  advanced,  put  in  the  following  guarantie,  signed  by 
the  defendant : — 

"  43,  Mincing  Lane,  6th  April,  1839. 

"  Sir, — ^I  beg  that  you  will  continue  to  advance  the  sum 
of  2/.  per  week  to  Mr.  Bobert  Boss,  and  I  hereby  engage 
to  repay  you  all  monies  you  may  advance  to  him,  in  addi- 
tion to  the  24/.  you  have  already  let  him  have  at  my 
request,  to  this  date.'' 

On  the  part  of  the  defendant  it  was  insisted  that  there 
was  a  fatal  variance  between  the  special  count  and  the 
document  produced  in  support  of  it ;  the  guarantie  being 
limited  to  the  weekly  advance  and  the  24/.,  and  the  count, 
as  well  as  the  particulars,  applying  it  to  advances  without 
limit. 

The  learned  judge  inclining  to  this  opinion,  the  plaintiff 
prayed  leave  to  amend,  under  the  3  &  4  Will.  4,  c.  42, 
s.  28 :  and  a  verdict  was  accordingly  taken  for  the  plaintiff 
for  38/.,  subject  to  a  motion  for  a  nonsuit,  should  the 
court  be  of  opinion  that  the  variance  was  not  amendable. 
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Talfourdy  Serjeant^  in  Michaelmas  Term^  1839^  obtained  1841. 
a  rale  nisi  for  a  nonsuit,  without  prejudice  to  the  right  of  smith 
the  plaintiff  to  apply  for  leave  to  amend  his  declaration  on  »• 

Brandram. 

cause  being  shewn. 

Gunning  now  shewed  cause. — ^There  is  no  variance  be- 
tween the  record  and  the  document  produced  in  evidence. 
The  guarantie  was  a  general  guarantie  for  all  monies 
which  might  be  advanced  to  Boss  by  the  plaintiff:  there 
is  nothing  upon  the  face  of  it  to  shew  that  the  parties  con- 
templated that  the  security  should  be  limited  to  the  2/. 
per  week  and  the  24/. ;  nor  is  there  anything  repugnant  in 
the  extended  construction  given  to  the  instrument  in  the 
declaration.  [Tindalf  C.  J. — ^As  I  read  the  guarantie,  it 
applies  only  to  the  24/.  and  the  contemplated  weekly  ad- 
vances :  the  parties  clearly  intended  so  to  restrain  it:  they 
never  could  have  understood  the  guarantie  as  covering 
advances  to  an  unlimited  amount.]  The  contract  is  pro- 
perly set  out.  The  promise  at  all  events  covers  the  24/. 
and  the  14/.  [Tfm/a/,  C.  J. — The  objection  is  that  the 
promise  is  laid  too  wide.  May  not  that  constitute  a  vari- 
ance, as  well  as  laying  it  short  ?]  It  is  not  because  the 
declaration  contains  something  more  than  the  contract 
warrants,  that  it  is  obnoxious  to  the  charge  of  variance. 
But,  supposing  that  there  is  a  variance,  it  clearly  was  a 
case  for  amendment  at  the  trial,  under  the  statute  3  &  4 
Will.  4,  c.  42,  s.  23.  That  clause  enacts  ''  that  it  shall  be 
lawful  for  any  court  of  record  holding  plea  in  civil  actions, 
and  any  judge  sitting  at  Nisi  Prius,  if  such  court  or  judge 
shall  see  fit  so  to  do,  to  cause  the  record,  writ,  or  docu- 
ment on  which  any  trial  may  be  pending  before  any  such 
court  or  judge,  in  any  civil  action,  or  in  any  information 
in  the  nature  of  a  quo  warranto,  or  proceedings  on  a 
mandamus,  when  any  variance  shall  appear  between  the 
proof  and  the  recital  or  setting  forth  on  the  record,  writ, 
or  document  on  which  the  trial  is  proceeding,  of  any  con- 
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1841.  tract,  custom,  preacriptioii,  name,  or  other  matter,  in  any 
particular  or  particulars  in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  hate  been  pn^udiced  m  the  con- 
duet  of  his  action,  prosecution,  or  defence,  to  be  forthwith 
amended  by  some  officer  of  the  court,  or  otherwise,  both 
in  the  part  of  the  pleadings  where  such  variance  occurs, 
and  in  every  other  part  of  the  pleadings  which  it  may  be- 
come necessary  to  amend,  on  such  terms  as  to  payment  of 
costs  to  the  other  party,  or  postponing  the  trial,  to  be  had 
before  the  same  or  another  judge,  or  both  payment  of 
costs  and  postponement,  as  such  court  or  judge  shall  think 
reasonable ;  and,  in  case  such  variance  shall  be  in  some 
particular  or  particulars  in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits  of  the  case,  but  such  as 
that  the  opposite  party  may  have  been  prejudiced  thereby 
in  the  conduct  of  his  action,  prosecution,  or  defence,  then 
such  court  or  judge  shall  have  power  to  cause  the  same  to 
be  amended  upon  payment  of  costs  to  the  other  party, 
and  withdrawing  the  record,  or  postponing  the  trial  as 
aforesaid,  as  such  court  or  judge  shall  think  reasonable/' 
Here,  the  amendment  could  not  possibly  operate  any  pre- 
judice to  the  defendant  in  his  defence ;  for,  he  went  down 
to  trial  prepared  to  deny  the  right  of  the  plaintiff  to  re- 
cover even  the  24/.  and  the  14/.  In  Sainsbury  v.  Matthews, 
4  M.  &  Welsby,  343,  7  Dowl.  23,  the  court  refused  to  in- 
terfere to  relieve  the  defendant  in  the  absence  of  an  affi- 
davit that  he  had  a  good  defence  with  which  he  was  by 
reason  of  the  then  state  of  the  record  unprepared  at 
the  trial.  The  words  of  the  clause  "  prejudice  in  the  con- 
duct of  his  action,  prosecution,  or  defence,''  have  been 
held  to  mean,  not  prejudiced  in  the  conduct  of  the  action 
or  defence  generally,  but  before  the  jury — Duckworth  v. 
Harrison,  7  Dowl.  463,  5  M.  &  Welsby,  427.  [Tindal, 
C.  J. — ^The  defendant  is  prejudiced  if  he  has  by  the  frame 
of  the  record  been  induced  to  take  down  a  greater  number 
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of  witnesses  than  would  otherwise  have  been  necessary.]  1841. 
The  judges  are  liberal  in  the  allowance  of  amendments^  smith 
with  a  view  to  relieve  plaintiffs  from  the  hardship  that  ^' 

Brandram. 

would  otherwise  result  from  their  being  deprived  of  the 
advantage  of  a  second  count.     In  Hanbury  v.  Ella,  1  Ad. 
&E.  60,  3  N.  &  M.  438,  the  first  count  of  the  declaration 
stated  that  the  defendants,    in  consideration  that  the 
plaintiffs  would  supply  E.  with  beer,  undertook  and  pro- 
mised the  plaintiffs  to  pay  them  the  amount  of  the  beer 
so  supplied :  another  count  an  undertaking,  on  the  same 
consideration,  to  be  accountable  and  to  pay  &c. :  the  proof 
was,  that  the  defendants  (by  letter)  undertook  to  guarantee 
to  the  plaintiffs  the  amount  supplied :  and  it  was  held  that 
the  discretion  of  the  judge  was  well  exercised  at  the  trialby 
allowing  the  record  to  be  amended  by  substituting  the 
word  "  guarantee"  for  ''  pay"  in  the  first  count.   Parke,  J. 
there  says :  '^  I  think,  referring  to  the  merits  of  the  case, 
and  to  the  question  whether  or  not  the  defendant  could 
be  prejudiced,  that  this  was  such  an  amendment  as  ought 
to  have  been  allowed.    And  I  may  observe,  that,  if  such 
amendments  were  not  permitted,  there  would  be  an  end  of 
the  benefit  of  those  new  rules  for  pleading  laid  down  by 
the  judges,  which  proceed  upon  the  assumption  that  *  by 
the  said  act  of  the  3  &  4  Will.  4,  c.  42,  s.  23,  the  powers  of 
amendment  at  the  trial  in  cases  of  variance,  in  particulars 
not  material  to  the  merits  of  the  case,  are  greatly  enlarged.'" 
In  Baker  v.  Neaver,  1  Dowl.  616,  proceedings  in  an  action 
at  the  suit  of  assignees  of  a  bankrupt  were  allowed  to 
be  amended,  by  making  the  official  assignee  a  plaintiff 
jointly  with  the  other  assignees.     In  Morris  v.  Evans,  1 
Dowl.  657,  in  an  action  for  disturbance  ot-a  right  of  ferry, 
the  court  allowed  the  declaration  to  be  amended,  after  the 
cause  had  been  taken  down  to  the  Assizes  and  the  record 
withdrawn,  by  introducing  new  counts,  in  which  the  termini 
of  the  ferry  were  varied,  and  also  the  description  of  the 
persons  liable  to  tolL    An  equally  extensive  amendment 

VOL.  II.  N  N 
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\S4\.  was  aUowed  by  Parke,  J.,  in  Jacob  r.  Brk,  2  M.  ft  Rob.  221. 
In  Doe  d.  Marriott r. Edwards,  1 M.  &:  Bob. 319, 6C.  &  P. 
208,  where,  on  the  trial  of  an  ejectment  (for  a  forfeit  ure), 
it  appeared  that  the  parish  was  mia-stated  in  the  dedara- 
tion,  an  amendment  was  allowed.  In  7%e  Mayor  of  Car- 
wurrtkem  r.  LetHs,  6  C.  &  P.  608,  where  a  corporation  soed 
for  the  use  and  occupation  of  "  standings^  market-places^ 
and  sheds,''  and  it  appeared  that  they  aDowed  the  defend- 
ant to  take  tolls  from  others  who  occupied  dheds  and  stand- 
ingis,  the  judge  allowed  the  word  ''tolls"  to  be  inserted  in 
the  declaratioQ,  on  payment  of  the  costs  of  the  amendment. 
And  in  Homr^U  r.  TkomaSy  7  C.  &  P.^12,  where,  in  trespass 
fur  breaking:  the  plaintiff's  dose  called  CloTer  HiU,  the 
deftrndants  pleaded  not  guitty,  and  that  the  close  was  not 
the  plaincidTs^  and  at  the  trial  it  i^peared  that  the  real 
name  of  the  close  was  Clover  Moor:  the  judge  permitted 
the  record  to  be  amemied. 


Fo^rMtf^  Serjeant,  and  Svum^  in  support  of  He  rule. — 
The  contract  set  oat  in  the  dedaratum  is  substantially 
diilereat  ficom  that  which  was  siren,  in  evidence.  The 
only  qtnescion.  chere&re.  is^  whether  the  case  is  one  in 
vhich  the  learned  jud^  had  power  to  aQow  an  amend- 
ment. None  of  the  cases  dbat  have  been  cited  at  all  re- 
semble this^  To  bhn^  a  case  within  the  statute,  two 
thitt^  mmtf  concur — die  Tarraace  must  be  in  some  par- 
ticuJiar  that  i»  not  material  co  tie  merifis — and  it  must  be 
sutjch  :i»  cfaac  che  oppostce  party  aamat  have  been  prejudiced 
thereby  in  hiz^  acGxoa  or  iecence.  Here,  the  variance  was 
ouie  macertajjy  aifectin^  the  merits  ji  the  case,  and  one  by 
which  tile  deiendunc  most  have  been  consderahiy  pre* 
judiced.  The  piaLndif  has  duiuzshc  dc  so  qei  mis-sci£e  the 
coacract  si»  ta  make  ic  cover  a  ciaim  &ir  which  diere  was 
not  the  :Mi;chcesc  nrecence :  and  :hua  the  t&sffimiant  hsi^  bw 
the  wtitui  4CC  \ic  The  ii&amcif  '^een  niaced  under  Trnj*  'W«>^- 
vanci^  01  Iiavin;^  a  conoract  ^ec  up  againac  hinL  upoa 
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which  he  could  not  with  safety  pay  money  into  court.  1841. 
The  costs  of  the  action  should  at  all  events  be  borne  by  smith 
the  plaintiff^  as  a  penalty  on  him  for  having  set  up  so  large  ^' 

a  claim,  in  defiance  of  the  clear  construction  of  the  gua- 
rantie.  [Tlndal,  C.  J. — ^The  former  statute^  9  Geo.  4,  c.  15, 
which  is  not  repealed,  gives  a  somewhat  wider  power  than 
the  later  enactment  does.]  The  9  G^.  4,  c.  15,  contains  the 
restrictive  words,  ^'  in  matters  not  material  to  the  merits  of 
the  case.''  [Mafde^  J. — Those  words  are  found  in  the  re- 
cital, but  not  in  the  enacting  part  of  the  9  Greo.  4,  c.  15.] 

TiNDAL,  C.  J. — It  appears  to  me  that  there  is  in  this 
case  a  variance  between  the  writing  produced  in  evidence 
and  the  recital  or  setting  forth  thereof  upon  the  record,  in 
a  matter  not  material  to  the  merits  of  the  case,  and  one 
that  is  certainly  amendable  under  the  9  Geo.  4,  c.  15,  and 
also,  I  incline  to  think,  under  the  more  recent  statute  of 
3  &  4  Will.  4,  c.  42,  s.  23.  The  only  question  is,  upon  what 
terms  the  amendment  should  be  allowed.  The  defendant 
ought  not  to  be  prejudiced  by  the  circumstance  of  the 
plaintiff  having  thought  fit  to  lay  his  claim  wider  than  the 
contract  warranted :  he  should  be  placed  as  nearly  as  pos* 
sible  in  the  same  situation  as  he  would  have  been  in  had 
the  declaration  contained  two  counts,  the  one  laying  the 
promise  as  it  is  here  laid,  the  other  limiting  it  to  the  24/. 
and  the  14/.;  in  which  case  the  plaintiff  would  have  suc- 
ceeded and  had  his  costs  upon  one  count,  and  he  would 
have  failed  and  paid  costs  on  the  other.  Had  the  defend- 
ant at  the  trial  refrained  from  contesting  the  plaintiff's 
right  to  recover  the  two  smaller  sums,  for  which  the  ver- 
dict has  passed,  I  should  have  thought,  that,  though  the 
plaintiff  was  entitled  to  the  verdict,  the  defendant  ought 
to  be  relieved  from  all  costs  accruing  since  the  time  when 
the  defendant  might  have  paid  money  into  court.  But 
he  did  not  adopt  that  course.  I  therefore  think  the 
rule  should  be  discharged;  but  that,   on   the  taxation, 

N  n2 
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IB41.         the  Master  should  aUow  the  defeodant  sach  costs  as 
Siimi^      ^^^^  ^^^^  improperly  occasioned  by  the  conduct  of  the 
»•  plaintiff. 

Brandram. 

BosANQUBT^  J. — I  am  also  of  opinion  that  there  is  in 
this  case  a  variance  between  the  record  and  the  writing 
produced  in  evidence;  but  such  a  one  as  the  judge  had 
power  under  the  statute  to  amend.  Look  at  the  situation 
of  the  plaintiff:  he  is  by  the  rules  of  pleading  precluded 
firom  having  more  than  one  count  upon  the  guarantie.  In 
setting  forth  the  instrument  he  has  erroneously  supposed 
it  to  amount  to  a  general  guarantie.  The  defendant,  on 
the  other  hand,  puts  a  different  construction  upon  the  con- 
tract, insisting  that  it  is  limited  in  terms  to  the  24/. 
already  advanced  and  the  future  advances  of  2/.  per  week. 
The  new  rules  were  firamed  expressly  with  reference  to  the 
enlarged  power  of  amendment:  one  count  was  thought 
sufficient,  because,  if  it  turned  out  that  more  was  stated  in 
the  count  than  the  contract  warranted,  the  mistake  might 
be  cured  by  the  judge  at  the  trial  strikiug  out  the  excess, 
provided  it  came  within  the  spirit  of  the  act.  The  defend- 
ant knew  the  nature  of  the  guarantie.  I  think  justice 
requires  that  the  amendment  should  be  made,  care  being 
taken  that  no  injustice  is  thereby  done  to  the  defendant. 
With  respect  to  the  costs,  I  entirely  agree  with  what  has 
fiUlen  from  mv  Lord  Chief  Justice. 

Ers&inb,  J. — I  am  of  the  same  opinion.  This  is  a  va- 
riance which  the  judge  clearly  had  power  to  amend.  The 
defendant,  with  full  opportunity  and  means  of  knowledge 
as  to  what  was  the  contract  in  respect  of  which  he  was 
charged,  went  down  to  trial  contesting  the  plaintiff's  right 
in  toto.  I  think,  under  the  circumstances,  his  lordship 
has  pointed  out  the  equitable  course. 

Maflb,  J. — ^I  also  think  the  rule  proposed  bv  the  Lord 


Chief  Justice  is  the  just  rule.    The  power  of  amendmoftt 
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given  by  the  9  Geo.  4i,  c.  15,  clearly  applies  to  this  case :         1841. 
whether  that  given  by  the  3  &  4  Will.  4,  c.  42,  s.  23,  also       ^smith^ 
applies,  is  therefore  not  material.     This  power  is  one  that    ^     «'• 

.  .     ,  .      -  ,  Brandram. 

18  extensively  exercised :  therefore  defendants  in  cases  of 
this  sort  mnst  be  supposed  to  know  that  the  contracts  they 
are  charged  with  in  the  declaration  may  at  the  trial  be 
somewhat  modified.  If  in  this  case  the  defendant,  when  the 
amendment  was  proposed,  had  at  once  yielded,  and  stated 
that  he  only  appeared  to  defend  because  the  plaintiff  had 
claimed  too  much  and  he  had  no  opportunity  of  meeting 
the  excessive  claim  by  paying  money  into  court,  though 
the  plaintiff  must  have  had  a  verdict  for  the  38/.,  the  de- 
fendant would  probably  have  been  held  entitled  to  costs. 
He  did  not,  however,  adopt  that  course,  but  contested 
the  plaintiff's  right  as  to  the  whole,  and  took  his  chance  of 
a  verdict.  The  proper  course  therefore  will  be  to  place  him 
in  the  same  situation  as  if  there  had  been  two  counts,  with 
a  plea  of  non  assumpsit,  and  a  verdict  had  been  found  for 
the  defendant  on  the  first  count,  and  for  the  plaintiff  on 
the  second.  In  that  case,  the  costs  would  have  fallen 
pretty  much  as  they  will  under  the  rule  suggested  by  his 

lordship. 

Rule  accordingly. 


Talfourd,  Serjeant,  on  the  part  of  the  defendant,  asked  As  to  the  coits 
for  the  costs  of  the  rule,  the  application  being  substantially 
an  application  for  an  amendment. 

Per  Curia^m. — The  costs  of  the  rule  are  incident  to  the 
amendment,  and  therefore  should  fall  upon  the  plaintiff. 
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1841. 
^ — '  Doe  d.  The  Duke  of  Beaufort  v.  Bob. 

Jan.  2m.  IjUDLOW,  Seijeant,  moyed  for  judgment  against  the 
jid^w^  ^"  CHsval  ejector.  The  dedaration  and  notice  were  serred 
•gminstthe        jn  f}^^  month  of  June,  1840:  therefore  the  motion  should 

casual  ejector  ,    ,  ,       «■     j » 

cannot  be  made  have  been  made  in  the  last  term :  but  an  mjunction  bad  been 
c^'ingsln^e  obtained  to  restrain  the  lessor  of  the  plaintiff  from  proceed- 
r^^'inun^*^  ing.  The  object  of  the  motion  was  to  enable  the  plain- 
lion  (26).  tiff  to  obtain  judgment  of  this  term,  that  he  might  not  be 

unnecessarily  delayed,  in  the  event  of  the  injunction  being 

in  the  mean  time  dissolred. 

TiNDAL,  C.  J. — ^You  had  better  wait  until  the  last  day  of 
term,  and  move  again  if  the  injunction  should  then  have 
been  dissolved. 

The  application  was  renewed  on  a  subsequent  day,  and — 

Granted. 

(26)  See  Johnaon  v.  Freedman,  ante,  p.  431 . 
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A  party  of  sol-     X  HIS  was  an  action  of  trespass  for  an  assault  and  false 
command  of  the  imprisonment  brought  by  the  plaintiff,  a  British  merchant 

military  secre- 
tary of  the  defendant,  the  governor  of  Gihraltar,  surrounded  the  house  of  the  pluntiil^  a  mer- 
chant residing  there,  in  order  to  prevent  the  escape  of  a  Spanish  rebel  they  were  in  search  ot, 
and  who  was  supposed  to  be  concealed  in  a  house  adjoining ;  and  a  sentinel  placed  at  the  door 
of  the  plaintiff's  house,  on  his  attempting  to  leave  it,  compelled  him  to  return.  It  was  proved 
that  the  military  secretary  was  not  a  regimental  oflBcer ;  that  the  soldiers  could  not,  consist* 
ently  with  the  rules  of  the  service,  have  been  employed  by  him  on  such  duty  unless  by  the 
direction  of  the  governor ;  that  no  complaint  was  ever  made  by  the  governor  of  his  having  so 
employed  them;  and  that  the  governor  had  been  heard  to  express  a  desire  to  capture  the 
Spaniard.  No  evidence  was  offered  on  the  part  of  the  defendant : — Held,  that  the  jury  were 
at  liberty  to  assume  that  the  search  was  directed  by  the  governor  ;  and  that  he  was  responsible 
for  the  act  of  the  sentinel,  such  act  being  necessary  to  the  due  execution  of  the  orders  given. 

The  plaintiff's  brother  (who  was  examined  upon  interrogatories)  having  been  asked  on  cross- 
examination  as  to  a  conversation  the  plaintiff  had  represented  to  him  that  he  had  had  with  the 
defendant  relative  to  the  affair  in  question,  and  nothing  of  importance  being  elicited,  waa 
required  on  re-examination  to  state  the  wkoU  of  the  conversation :  he  did  so,  and  thereby 
proved  an  admission  by  the  defendant  that  the  search  had  been  directed  by  him.  This  evi- 
dence was  objected  to,  but  admitted.  In  leaving  the  case  to  the  jury,  the  judge  told  them  that 
the  answer  given  by  the  witness  on  re-examination  was  strictly  legal  evidence,  but  that,  seeing 
that  it  was  a  detail  of  a  statement  made  by  the  plaintiff,  and  not  on  oath,  it  was  entitled  to  very 
little  consideration : — Held,  that  the  evidence  was  properly  received,  and  the  direction  right. 
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resident  at  Gibraltar,  against  the  defendant,  the  lieutenant         1841. 
governor  of  that  place.     Plea,  not  guilty.    The  cause  was      ^T"'' 
tried  before  Erskine,  J.,  at  the  sittings  in  London  after  v. 

Trinity  Term,  1839.  The  facts  that  appeared  in  evidence 
were  as  follow : — In  the  month  of  November,  1831,  the 
defendant.  General  Houstoun,  was  lieutenant  governor  of 
Gibraltar.  On  the  3rd  of  that  month.  Colonel  Mair,  the 
military  secretary  of  the  governor,  proceeded  with  a  de- 
tachment of  soldiers  under  his  command  to  surround  and 
search  a  building  adjoining  the  house  of  the  plaintiff,  it 
being  surmised  that  the  Spanish  general,  Torrejos,  was 
secreted  there  under  an  assumed  name,  contrary  to  the 
rules  of  the  garrison.  In  the  prosecution  of  the  search, 
and  in  order  to  prevent  the  escape  of  the  party  he  was  in 
quest  of.  Colonel  Mair  placed  a  sentinel  at  the  door  of  the 
plaintiff  ^s  house,  who,  on  the  plaintiff  attempting  to  leave 
the  house,  presented  his  bayonet  at  him  and  compelled 
him  to  re-enter.  This  was  the  assault  and  imprisonment 
complained  of. 

In  order  to  shew  that  the  search  was  directed  by  the 
governor,  the  plaintiff  proved,  that  the  governor  had  pre- 
viously been  heard  repeatedly  to  express  a  desire  to  arrest 
General  Torrejos ;  that  Colonel  Mair  (who  had  died  before 
the  commencement  of  the  action)  was  the  military  secretary 
of  the  governor,  and  unattached ;  that  the  command  of  the 
troop  employed  in  the  search  was  demanded  by  him  of 
their  officer.  Lieutenant  Spiller,  and  by  the  latter  resigned 
to  Colonel  Mair  solely  on  account  of  his  official  character ; 
and  that  the  search  could  not  properly  have  been  made 
without  the  sanction  and  express  direction  of  the  governor. 

The  only  direct  evidence  to  fix  the  defendant  as  having 
authorized  the  search,  was  in  the  examination  upon  inter- 
rogatories of  the  plaintiff  ^s  brother.  The  examination  in 
chief  contained  nothing  material.  But,  being  asked  on 
cross-examination  whether  the  plaintiff  had  not  informed 
him  that  he  had  admitted,  in  a  conversation  he  had  with 
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IMl.  tlie  defeDdint  diartlT  after  tlie  timnsMtioii  in  qaertioii, 
tibat  Genenl  Torrejos  bad  been  conceded  either  in  his  (the 
plauitiff'§)  bonae  or  in  the  presmaet  adjoining,  and  repty- 
mg  in  the  ne«:atiTe,  he  was  required  on  re-examination  to 

atate  the  whole  of  the  conTerBatkm  as  detailed  to  him  hv 

• 

the  plaintiff;  to  which  he  answered  (amongst  other  things) 
that  his  brother  told  him  that  General  Honstonn  expressed 
his  regret  ikat  kt  had  beem  ok&ged  I9  dEnti  the  march. 

This  eridenoe  was  admitted,  thoogh  olgected  to  on  the 
part  of  the  defendant ;  as  was  also  a  statement  br  the 
same  witness  to  the  effect  thai^  aboot  m  mumlh  after  the 
affair  in  qnestion,  the  plaintiff's  wife  was  prematnrdly 
delirered  of  a  chDd,  which  died  of  conTulsions  at  the  age  of 
ftmr  momth9 — it  being  contended  that  it  was  totaDv  irrele- 
Tant  to  the  issne,  and  calcolated  onlj  to  prejudice  the 
minds  erf"  the  jnrr,  and  improperly  to  enhance  the  damages. 

It  was  farther  contended  on  the  part  of  the  defendant^ 
that,  •xminiTig  the  search  for  the  Spanish  general  to  have 
been  made  under  the  direction  of  General  Houstoun,  stiO 
that  the  assault  and  imprisonment  of  the  plaintiff  could 
not  be  said  to  be  a  necessary  or  natural,  or  eren  a  probable 
consequence  of  an  order  to  search  a  house  adjoining  the 
plaintiff's  house. 

No  evidence  was  offered  on  the  part  of  the  defendant. 

The  learned  judge  told  the  jury  there  were  two  questions 
for  their  consideration — ^first^  whether  the  defendant  had 
ordered  Colonel  Mair  to  go  with  the  military  to  make  the 
search — secondly,  whether  the  assault  and  imprisonment 
of  the  plaintiff  were  a  necessary  consequence  of  such  CMder : 
teUing  them,  that,  when  a  man  authorises  another  to  do 
an  act,  he  is  responsible  for  all  that  is  done  by  that  other 
in  the  necessary  execution  of  his  authority :  and  that  it  was 
for  them  to  say  whether  or  not  the  refusal  to  permit  the 
plaintiff  to  quit  his  house  pending  the  search  was  under 
the  circumstances  necessary  to  the  execution  of  the  orders 
with  which  Colonel  Mair  was  intrusted.     And,  with  respect 


HILARY  TERM^  4  VICTORIJE.  551 

to  the  evidence  of  the  plaintiff's  brother,  he  told  them,  that,        1841 . 
though  strictly  legal  evidence,  they  must  recollect  that  it  was      ^glynfT 
a  statement  of  the  plaintiff,  not  made  upon  oath,  and  there-  ^' 

HOUSTOON. 

fore  that  it  was  entitled  to  very  little  weight:  and,  as  to  the 
premature  confinement  of  the  plaintiff's  wife,  and  subse- 
quent death  of  the  child,  though  he  could  not  at  the  time 
the  evidence  was  offered  refuse  to  receive  it,  they  must  en- 
tirely dismiss  it  from  their  minds,  inasmuch  as  there  was 
nothing  to  connect  those  facts  with  the  cause  of  action. 

The  jury  returned  a  verdict  for  the  plaintiff — damages, 
50/. 

TTie  Attorney-General,  in  Michaelmas  Term,  1839,  moved 
for  a  new  trial,  on  the  grounds  that  evidence  had  been 
improperly  admitted,  that  the  jury  were  improperlydirected, 
and  that  the  verdict  was  not  warranted  by  the  evidence. 
The  objections  to  the  evidence  were  those  urged  at  the  trial, 
and  the  alleged  misdirection  arose  out  of  the  manner  in 
which  that  evidence  was  submitted  to  the  jury. 

TiNDAL,  C,  J. — I  think  the  evidence  was  properly  re- 
ceived :  one  part  of  it,  viz.  that  touching  the  alleged  pre- 
mature confinement  of  the  plaintiff's  wife,  and  the  death 
of  the  child,  a  considerable  time  after  the  assault  complain- 
ed of,  certainly  had  very  little  bearing  upon  the  issue;  but, 
when  it  was  offered,  it  was  impossible  to  say  that  something 
might  not  follow  to  render  it  applicable;  and  the  manner 
in  which  the  case  was  put  to  the  jury  deprived  it  of  all  its 
sting.  I  am  also  satisfied  with  the  manner  in  which  the 
jury  were  directed :  the  whole  question  was  so  mixed  up 
with  law  and  fact  that  it  could  not  be  withheld  from  them. 
The  rule,  however,  may  go  as  for  a  verdict  against  evidence. 

BosANQUET,  J. — I  am  of  the  same  opinion.  If  the  de- 
fendant authorized  the  search,  it  follows  as  a  necessary 
consequence  that  he  authorized  the  military  to  prevent  the 
egress  of  any  person  from  the  suspected  premises. 
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ld41.  CoLniAX,  J^  and  EBsunn,  J.,  uimicd. 


The  SoBniar^Gtmerml  and  Sir  F.  PMbdt  nov  shewed 
.— Tbc  Tordkt  ww  justified  bj  the  efidenoe.  The 
drirniiam  wis  the  KeateDant  emeimM  of  Gibraltar,  having 
the  sole  dispuaitiun  and  oohIiqI  of  the  BuKtary  in  that 
fivtresi.  He  had  icpeatedl]r  been  heard  to  eaqpren  a  de- 
ore  to  effect  die  cqptnre  of  the  nnfivtvnate  Spaniard  (27). 
The  troop  empkifed  in  the  aeardi  was  commanded  hj 
Cohmel  Mair,  the  militaiy  aauctaij  of  the  goffemor,  and 
the  prefer  person  to  communicate  orders  firom  him,  and 
who,  being  nnattadied,  had  no  right  to  act  as  he  did  with- 
out the  goremor^s  direction.  And  it  did  not  iqn^ear  that 
an  J  inqniiy  had  been  institiitedy  or  that  any  complaint 
had  erer  been  made  on  the  part  of  the  goremor  that 
Odonel  Mair  had  been  guiltj  of  any  impropriety  in  mak- 
ing use  of  the  militanr  in  the  coercion  of  a  British  mer- 
chant. This  eridence  alone,  withoot  the  aid  of  that  of  the 
plaintiff^s  brother,  was  amply  sufficient  to  wairant  the 
jury  in  OHniDg  to  the  conchuion  they  did.  And^  taking 
the  drcmnstances  under  which  that  eridence  was  produc- 
ed— the  conTenatk>n  ol  the  plaintiff  with  the  gOTemor 
aMniugout  on  cross-examination — the  plaintiff  was  clearly 
entitled,  on  re^ismination,  to  hsTe  the  whole  of  that 
ccmrersation  detailed.  In  all  cases  where  admissions  of  a 
party  are  made  use  of,  the  whole  must  go  to  the  jmy : 
part  cannot  be  receiTed  and  part  rejected.  Then,  if  the 
defendant  directed  the  seardi,  he  ia  responsible  for  ereiy 
thing  that  was  necesaaiy  to  render  the  seardi  effectual:  and 
it  certainly  was  no  unimportant  part  of  the  duty  of  those 
engaged  in  the  seardi,  to  prevent  any  person  firom  learing 
the  premises.  The  court  cannot  grants  new  trislin  acase 
where  the  judge  could  not  hare  nonsuited  the 


(27)  He  was  QldmAtelj  taken,  and  defiTcredoYCTtotlie  Spauiak 
ritiety  and  executed ! 
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and  where  no  evidence  was  offered  on  the  part  of  the  de-         1841. 
fendant. 


The  Attorney-General,  and  Ludhw,  Serjeant^  in  support 
of  the  rule. — Undoubtedly  the  act  of  the  sentinel  in  pre- 
venting the  plaintiff  from  leaving  his  house  was  illegal  and 
unjustifiable:  but  it  does  not  therefore  follow  that  this 
action  is  maintainable.  Independently  of  the  interroga- 
tories^ there  clearly  was  no  evidence  to  affect  the  defend- 
ant with  any  knowledge  whatever  of  the  transaction. 
The  mere  circumstance  of  his  having  refrained  from  calling 
his  officer  to  account^  did  not  make  him  a  participator  in 
the  wrong,  or  warrant  the  inference  that  he  sanctioned  it. 
With  respect  to  the  examination  of  the  plaintiff's  brother, 
nothing  favourable  to  the  defendant  having  been  brought 
out  on  the  cross-examination,  it  was  not  competent  to  the 
plaintiff  to  avail  himself  on  re-examination  of  answers  that 
were  not  explanatory  of  the  evidence  extracted  by  the 
cross-examination,  but  introductory  of  new  matter.  But, 
assuming  that  this  evidence  was  pn^erly  received,  and 
that  it  is  established  that  General  Houstoun  did  direct  the 
search  to  be  made  for  General  Torrejos,  what  pretence  is 
there  for  saying  that  the  act  of  which  the  plaintiff  com- 
plains was  done  under  the  sanction  of  his  authority  ?  Is 
the  governor  to  be  held  responsible  for  every  act  of  ag- 
gression committed  by  the  military  under  his  command 
whilst  engaged  in  the  execution  of  orders  given  by  him  in 
pursuance  of  his  public  duty?  If  90,  and  the  search  for 
the  Spanish  general  was  sanctioned  by  the  Government  at 
home,  the  secretary  at  war  would  be  equally  liable  for  this 
assault  and  false  imprisonment  of  the  plaintiff.  In  the 
common  case  of  a  magistrate's  warrant  to  search  for  stolen 
goods,  is  the  magistrate  who  signs  the  warrant  liable  for 
an  assault  committed  by  the  constable  in  the  course  of 
executing  it?  The  liability  of  a  party  giving  an  order  of 
this  sort  clearly  is  limited  to  that  which  is  the  necessary 


Glynn 

V. 

Houstoun. 


V. 

Houarrainf. 


I^I.        wad  onaTaidable  comeqiieQce  of  die  ofder.    A  caotrur 
doctzme  waalii  have  a  nuxt  miaciiievoim  tpndpiuy. 

TiXDALy  C.  J. — TIte  anly  pomt  for  oar  cooaidermtion  in 
t&ia  case,  is^  wiiedier  tiie  fcrJict  is  ao  TmiwtiifftctcgT  that 
jaatijce  can  ooIt  be  done  betweoi  die  partKs  by  imdrng 
Ae  matter  before  anatber  jmy »     Upon  tbe  best  oonaidera- 
tion  that  I  am  able  to  bestow  upon  die  aobject,  I  am  of 
opmion  tbat  it  is  not.    Tbe  actsm  is  brou^t   for  an 
■iwaiilt  and  fidae  impnaonment :  and  die  qoeation  is  wbe^ 
tber  tbat  wbicb  in  law  amounts  to  an  impriaonment  of  the 
plaintiff  was  done  onder  the  anthorrty  of  the  defimdant. 
If  there  was  anreridQice  ofSered  on  Ae  part  of  theplain- 
tiS  diat  was  reaaonablj  cakmlated  to  satiafy  the  jwrj  that 
that  which  was  done  was  done  nnder  the  defendant's 
anthoritT,  and  no  evidence  oSaei  to  zebnt  it,  we  oa^t 
not  to  send  the  cause  down  again.  If  the  statemoitsniade 
br  the  plaintifTs  brodier  on  hu  cmsw  namTnation  and 
re^  lamfnation  were  properiT  receifedy  it  appears  to  me 
that  there  was  eridence  to  warrant  the  eoocbnion  to  whidi 
tike  jnrr  came.     It  was  competent  to  them  to  gxre  credit 
to  this  testimonj  or  to  reject  it.    They  dioo^it  proper  to 
beliere  that  the  conreraation  referred  to  in  that  evidence 
did  reaOr  take  (dace ;  and  firom  other  fects  in  the  case  it 
is  extremely  Ekely  that  it  did.     General  Houstoun  had 
repeatedly  been  heard  to  express  a  desire  to  discover  the 
retreat  of  the  Spanish  generaL    The  soldiers  who  were 
sent  to  make  the  search  were  not  sent  in  the  ordinary 
manner^  nnder  the  command  of  an  officer  belonging  to  the 
regiment ;  bnt  nnder  the  command  of  Colonel  Mair,  the 
military  secretary  of  the  governor.  This  was  pretty  stnmg 
evidence  to  shew  that  the  governor  had  something  to  do 
with  the  search:  and  the  jnry  were  well  warranted  in 
taking  all  these  circumstances  into  their  consideration. 
Then,  assuming  that  the  search  was  made  nnder  the  sanc^ 
tion  and  authority  of  the  defendant,  the  next  questioii  is 
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whether  the  act  of  which  the  plaintiff  complains  was  within         i84i. 
the  scope  of  that  authority.    The  object  in  view  was  the      ^T"^'     ' 
arrest  of  General  Torrejos.     The  person  of  the  Spaniard  v. 

was  unknown  to  the  soldiers.  Whether  or  not  the  act  of 
stopping  the  plaintiff  as  he  was  coming  out  of  his  house, 
and  compelling  him  to  return,  was  a  compliance  with  the 
orders  received,  was  a  matter  which  the  jury  were  as  well 
able  to  judge  of  as  we  are :  and  I  am  by  no  means  dissa- 
tisfied with  the  conclusion  to  which  they  came.  I  there- 
fore think  the  rule  should  be  discharged. 

BosANQUET,  J. — I  am  also  of  opinion  that  there  is  no 
ground  for  disturbing  the  verdict.  The  assault  and  false 
imprisonment  were  proved.  That  the  act  was  illegal,  was 
not  disputed  at  the  trial :  the  whole  question  turned  upon 
whether  or  not  the  defendant  had  authorized  it.  Upon 
the  cross-examination  of  the  plaintiff's  brother,  who  was 
called  as  a  witness  on  his  behalf,  he  was  questioned  as  to  a 
conversation  which  the  plaintiff  had  told  him  took  place 
between  the  defendant  and  himself  relative  to  the  transac- 
tion out  of  which  the  action  arose :  and  upon  his  re- 
examination the  witness  was  desired  to  state  the  whole  of 
that  which  his  brother  had  represented  to  have  passed  in 
that  conversation,  and  which  tended  to  fix  the  defendant  as 
an  actor  in  the  matter.  It  appears  to  me  that  this  was  evi- 
dence that  was  proper  to  be  submitted  to  the  jury.  They 
were  at  liberty  to  believe  or  to  disbelieve  the  whole  or 
any  part  of  it.  They  thought  fit  to  believe  it ;  and  I  see 
nothing  unreasonable  in  their  having  done  so.  It  appeared 
that  the  soldiers  who  surrounded  the  plaintiff's  house  were 
acting  under  the  immediate  direction  of  Colonel  Mair,  the 
military  secretary  of  the  defendant ;  and  that  the  defend- 
ant had  been  frequently  heard  to  express  a  desire  to 
apprehend  General  Torrejos ;  and  it  did  not  appear  that 
the  act  of  his  secretary  had  ever  been  disavowed  by  the 
defendant,  or  that  any  censure  or  disapprobation  had  been 


556  in  THE  COMMON  PLSA8, 

\94\.  expressed  conceming  it.  Under  all  the  circumBtaiices,  I 
think  the  jnry  were  well  warranted  in  coming  to  the  con- 
dnsion  ther  did. 

Ebskine,  J. — I  am  of  the  same  opinion.  At  the  trial  I 
thought,  and  I  still  think,  that,  independently  of  the  cross- 
examination  and  re-examination  of  the  plaintifPs  brother, 
there  was  evidence  for  the  jury,  nnaSected  in  point  of 
credit,  and  opposed  by  no  evidence  on  the  other  side. 
General  Honstoun  had  prerionsly  expressed  a  desire  to  dis- 
cover the  retreat  of  Torrejos.  The  search  was  avowedly 
directed  to  this  object.  The  troop  employed  was  acting 
nnder  the  command  of  Colonel  Mair,  who  was  not  an  officer 
of  the  regiment,  but  was  the  military  secretary  of  the 
governor,  and  who  consequently  had  no  right  to  assnme 
the  command  unless  by  the  special  direction  of  the  gover- 
nor. An  affair  so  notorious  must  necessarily  have  been 
known  to  Creneral  Honstoun;  and  yet  Colonel  Mair  seems 
not  to  have  been  called  to  an  account  for  it.  All  these  were 
circumstances  whence  the  jury  might  very  fairly  conclude 
that  Creneral  Honstoun  sanctioned  and  directed  the  search. 
Then,  it  is  said,  that,  even  assuming  that  the  search  was 
directed  by  Creneral  Honstoun,  it  does  not  follow  that  he 
authorized  the  detention  or  coercion  of  the  plaintiff.  That 
is  true.  But  it  would  be  perfectly  idle  to  send  soldiers  to 
surround  a  house  and  to  search  for  a  man  disguised,  and 
therefore  unknown  to  them,  unless  it  were  understood 
that  they  had  authority  to  prevent  the  egress  of  any  per- 
son :  the  whole  object  of  the  search  would  fail.  The  jury 
therefore  properly  concluded  that  the  detention  of  the 
plaintiff  was  a  necessary  part  of  the  duty  upon  which  the 
soldiers  had  been  sent.  For  this  detention  General 
Houstoun  was  clearly  responsible.  I  must  confess  I  attach 
very  little  weight  to  the  cross-examination  and  re-exami- 
nation of  the  plaintiff's  brother :  and  I  certainly  gave  a 
very  strong  direction  to  the  jury  not  to  place  much  reli- 
ance upon  that  piece  of  evidence. 
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Maule^  J.^  who  had  in  an  early  stage  of  the  proceedings 
been  of  counsel  in  the  cause^  took  no  part  in  the  discus- 
sion. ». 

Rule  discharged.         Houstoun. 


Deacon  and  Others^  Executrix  and  Executors  of  Francis 
Deacon^  Deceased^  v.  Thomas  Stodhart  and  Others.  Friday^ 

TJan,  2,^h. 
HIS  was  an  action  of  assumpsit  by  the  plaintiffs  as  The  holder  of  a 

executrix  and  executors  of  one  Francis  Deacon,  deceased,  J|lLed"t'"tS 

against  the  defendants  as  acceptors  of  a  bill  of  exchange  J?****^  **^.* 

at  three  months,  for  150/.,  bearing  date  the  30th  Novem-  rections  to  pre- 

ber,  1836,  drawn  by  one  Edward  Andrews,  and  by  him  utter  got  the 

indorsed  to  the  testator  in  his  lifetime.    There  was,  in  ^"l  *^"^**"/^^i 

'  ana,  m  order  to 

addition  to  the  count  upon  the  biU,  a  count  for  money  ""^srain  posses- 
sion of  it,  paid 
paid.  the  amount  to 

The  defendant  pleaded,  first,  non  assumpsit  to  the  |heacceptors*on 
second  count.  *^*  ^/  '^  ^*^- 

came  due : — 

The  second  plea,  to  the  first  count,  stated  that  the  Held,  that  this 

evidence  neita— 

defendants,  before  the  commencement  of  the  suit,  to  wit,  on  uved  a  plea  of 
the  3rd  March,  1837,  when  the  said  bill  of  exchange  in  S'J^J^,*^  '** 
the  first  count  mentioned  became  and  was  due  and  payable  .  ^  verdict  hav- 

mg  been  found 

according  to  the  tenor  and  effect  thereof,  duly  paid  and  for  the  defend- 
honored  the  same  when  presented  for  payment,  to  wit,  on  of  three^^Us^ues, 
the  day  and  year  aforesaid,  according  to  the  tenor  and  ;;:^/°'ff*%„ 
effect  of  the  said  promise  of  the  defendants  in  the  said  first*  the  other  two, 

and  the  plain- 

count  in  that  behalf  alleged ;  and  then  paid  the  said  sum,  uffs  having  ob- 
to  wit,  of  150/.,  the  amount  made  payable  by  the  said  biU,  ^.j"®^  enter^thc 
according  to  the  tenor  and  effect  thereof  and  their  said  ^«'dict  for 

°  ^  them  upon  the 

promise  in  that  behalf  in  the  said  first  count  mentioned —  issue  found  for 

-    J.        A.    A.r.  J-  the  defendants, 

COnclUdmg  to  the  country.  the  latter,  on 

Upon  this  plea  issue  was  joined.    The  third  plea  was  ^y*orthe*erm 
demurred  to — see  7  Scott,  763,  5  New  Cases,  594.  succeeding  the 

trial,  obtained 

The  fourth  plea  stated  that  the  defendants  accepted  the  a  rule  nisi  to 

enter  the  ver- 
dict for  them  upon  one  of  the  issues  found  for  the  plaintiffs,  or  for  a  new  trial : — Held,  that 
the  motion  was  too  late. 


558  IN  THE  COMMON  PLEAS, 

1S41.         bill  for  the  accommodation  of  the  drawer  thereof,  the  said 

Deacon"      ^'  Andrews,  with  the  knowledge  and  privity  of  the  said 

"•  Francis  Deacon :  that  afterwards,  and  after  the  making  of 

Stodhakt. 

the  bill,  the  said  E.  Andrews  became  and  was  insolvent, 
and  was  indebted  to  divers  persons  in  large  sums  of  money, 
and  thereupon  afterwards,  to  wit,  on  the  1st  of  February, 
1838,  the  said  Francis  Deacon,  one  S.  Wilson,  one  T.  Al- 
der, and  the  defendants,  all  then  being  creditors  of  the 
said  E.  Andrews,  or  to  whom  the  said  E.  Andrews  was 
then  under  pecuniary  liabilities,  agreed  amongst  them- 
selves as  the  mutual  friends  of  the  said  E.  Andrews,  and 
for  his  relief,  and  ease  and  benefit,  to  release  their  several 
debts  and  liabilities  to  the  said  E.  Andrews,  and  never 
afterwards  to  enforce  payment  thereof;  that  the  defend- 
ants and  the  said  S.  Wilson  and  T.  Alder  then  discharged 
and  released  to  the  said  E.  Andrews  their  several  debts  and 
liabilities  respectively,  and  then  agreed  with  and  promised 
the  said  E.  Andrews  that  they  respectively  would  never 
enforce,  demand,  ask,  or  sue  for  payment  of  their  respective 
debts  or  liabilities ;  and  the  said  Francis  Deacon  then,  in 
consideration  of  the  premises,  and  that  certain  other  cre- 
ditors of  the  said  E.  Andrews  would  release,  abandon,  and 
never  enforce  payment  of  their  debts  against  the  said 
£.  Andrews,  agreed  to  and  with  the  defendants,  and  then 
faithfully  promised  them  the  defendants  that  he  the  said 
Francis  Deacon  would  never  ask  for,  sue  for,  demand,  or 
enforce  payment  of  the  said  bill  of  exchange ;  that,  by 
reason  and  in  consequence  of  the  said  promise  by  the 
said  Francis  Deacon  and  of  the  defendants  and  the  said 
S.  Wilson  and  T.  Alder  never  to  enforce  payment,  or  ask, 
sue  for,  or  demand  payment  of  their  respective  debts  or 
liabilities  as  aforesaid,  the  said  other  creditors  of  the  said 
E.  Andrews,  to  wit,  one  Mr.  Turner,  one  Mrs.  Fenner, 
and  one  Mr.  Valentine,  agreed  with  and  promised  the 
said  E.  Andrews  to  release  their  several  debts  and  lia- 
bilities, and  never  to  enforce,  ask,  sue  for,  or  demand  pay- 
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ment  of  their  debts  and  liabilities  respectively^  amounting         184L 
together  to  a  large  sum,  to  wit,  1000/. ;  and  that  they  the       d«acon 
defendants  and  the  said  S.  Wilson,  T.  Alder,  Mr.  Turner,  ^^ 

Stodhart. 

Mrs.  Fenner,  and  Mr.  Valentine,  crediting  of  the  said 
E.  Andrews  as  aforesaid,  in  consideration  of  the  premises 
and  the  said  promise  by  the  said  Francis  Deacon,  never 
had  enforced,  sued  for,  asked,  or  demanded  payment  of 
their  debts  respectively,  or  any  part  thereof,  and  had 
released  the  same  to  the  said  E.  Andrews  for  and  upon  the 
considerations  aforesaid — ^verification. 

To  this  plea  the  plaintiffs  replied,  that  the  said  Francis  Repiicadon  to 
Deacon  did  not  agree  in  manner  and  form  as  in  the  said     *  ^®*'^*'  ^^^ 
plea  in  that  behalf  alleged.     Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  adjourned 
sittings  in  London  after  Michaelmas  Term,  1839.  The 
facts  that  appeared  at  thetrial  (so  far  as  they  are  material 
to  the  present  motion)  were  as  follow : — The  bill  in  the 
first  count  mentioned  was  accepted  by  the  defendants  for 
the  accommodation  of  Dr.  Andrews,  and  by  the  latter  in- 
dorsed to  the  testator,  who  advanced  him  the  amount. 

In  order  to  make  out  the  plea  of  payment,  the  defend- 
ants called  a  clerk  of  Messrs.  Weston  &  Co.,  bankers  in 
Southwark,  at  whose  house  the  biU  was  made  payable. 
He  stated,  on  his  examination  in  chief,  that  the  defend- 
ants kept  an  account  at  Weston  &  Co.'s,  that  the  bill  be- 
came due  on  the  3rd  March,  1837,  and  was  paid,  and 
cancelled  in  the  usual  way.  On  his  cross-examination,  the 
witness  stated  that  the  amount  of  the  bill  was  paid  in, 
not  by  Messrs.  Stodhart,  but  by  a  stranger ;  though  the 
receipt  and  payment  were  entered  in  Messrs.  Stodharfs 
account. 

In  support  of  the  fourth  plea,  it  was  proved  that  the 
bill  was  accepted  by  the  defendants  for  the  accommoda* 
tion  of  Dr.  Andrews;  and  that  this  fact  was  known  to  the 
testator,  who,  according  to  the  testimony  of  two  of  the 

VOL.  II.  o  o 


IS  ? 


^    ^'<)M -'«■«: 


.1^ 


Fir  toe  ;ia:"nr..tf?».  me  J' ana  'vii  cuso.     He  isased. 

le  Jcce>   £rx  lae  ^Cl  i5aciii2j2ii  sr  ^eficikaf 

aad  jLiaeagT-isVraEnesagaeig  l^jLzo  MeiavWeaoii' 


fcized  fnsL  &  ckn  ^2ae.  i&siL.  ob  Ui  paring: 

«  ic^  tkie  j^crr^  tzal,  if  Ike  Ul  «»pud 
csLcr  17  i2:ie  iVimftnita  liccaeho  or  hy  %xDt  other  per- 
•OB  is  pcnmaee  c£  «dt  majeseaiberrecnthe  puties 
byvLidb  tLcT  ■etc  to  be  RSe"rEd  fron the  artnil  parment 
of  the  bCl,  tLx:  voiLii  in  pocnt  d  Isv  be  laeh  a  psrmeiit  as 
vcmid  sopp jr:  the  steaoi  plea :  iha:  R^:iilariT  there  could 
be  DO  pajiae&i  far  ihe  h:*oor  of  a  dnver  or  indorKr  until 
dc£uilt  bad  been  nuide  br  the  acceplor;  and  that  it  vas 
fior  them  to  BT  vhecLer  or  not,  nnder  all  the  circnmstancesy 
the  bin  bad  been  paid  aecording  to  the  naage  and  custom 
of  ntercbanis. 

The  jnrr  found  for  the  defendants  on  the  issue  jcHned 
npon  the  plea  of  parment,  sajin^,  *^  We  think  the  bill  vas 
paid  by  tbe  defendants  nnder  tome  arran^ment  betireen 
the  parties,"  and  for  the  plaintiffs  on  the  other  issues :  see 
9  Car.  k  P.  GS5. 

AUherlty,  Serjeant,  in  Hilair  Term,  1810,  pursuant  to 
leare  reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to 
enter  the  verdict  for  the  plaintiffs  on  the  first  issue. — He 
submitted  that  the  evidence  clearly  disproved  the  plea, 
there  having  been  no  payment  of  the  bill,  either  in  form 
or  in  substance,  by  or  on  behalf  of  the  acceptors. 

Hoggins,  on  the  eleventh  day  of  the  term,  also  obtained  a 


HILARY  TERM,  4  VICTORIiB.  561 

rule  nisi  to  enter  the  verdict  for  the  defendants  on  the         1841. 
issue  on  the  fourth  plea^  or  for  a  new  trial. 


Dbacon 

V. 

Stodhart. 


Thesiger  and  Hoggins  now  shewed  cause  against  the  rule 
obtained  on  the  part  of  the  plaintiffs. — The  plea  of  pay- 
ment was  clearly  proved.  The  bill  was  in  fact  paid  by 
Messrs.  Weston  &  Co.  for  the  defendants^  and  their  account 
debited  with  the  amount.  The  fact  of  the  150/.  paid  in 
by  Jones  having  been  passed  to  the  account  of  the  de- 
fendants makes  no  difference:  the  bankers  would  have 
paid  the  bill  in  due  course  independently  of  that.  The  sole 
question  is,  whether  the  jury  were  not  well  warranted  in 
finding  that  the  bill  was  paid  either  by  the  defendants 
themselves  or  by  Deacon,  the  testator,  under  some  con- 
cert or  arrangement  between  the  parties  that  the  acceptors 
should  never  be  called  upon  to  pay  it.  Whether  the 
defendants  might  not  have  been  liable  to  an  action  for 
money  lent  and  advanced  or  money  paid,  is  quite  another 
question.  The  suggestion  on  the  part  of  the  plaintiffs  that 
the  pajrment  was  a  payment  for  the  honor  of  the  indorser, 
was  answered  by  the  learned  judge,  who  observed  that  he 
never  heard  of  a  payment  for  honor  where  payment  had 
not  been  refused  by  the  acceptor.  In  Ex  parte  Lambert, 
13  Ves.  179,  it  was  held  that  a  person  taking  up  a  bill  for 
the  honor  of  the  drawer^  has  no  right  against  the  acceptor 
without  effects. 

Atcherley,  Seijeant,  and  Peteradorff,  in  support  of  the 
rule. — The  plea  was  clearly  disproved.  The  150/.  paid 
into  Weston's  by  Jones  was  paid  distinctly  and  expressly 
on  account  of  the  bill  in  question,  and  without  any  refer- 
ence whatever  to  the  defendants.  The  circumstance  of  the 
account  of  the  defendants  at  the  bank  being  credited  with 
the  150/.  and  debited  with  the  bill,  amounts  to  nothing : 
if  Messrs.  Weston  understood  that  the  biU  was  paid  hy  the 
defendants,  why  did  they  give  it  up  to  Jones  ? 

o  o2 
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1841.  TiNDAL,  C.  J. — I  am  of  opinion  that  the  defendants 

'^^^^^      failed  to  prove  their  second  plea.    The  bill  clearly  was  not 

V-  paid  by  Messrs.  Weston  &  Co.  on  account  of  the  defend-^ 

Stodhart.  .  . 

ants :  but  the  payment  was  a  mere  pnvate  transaction 
between  Jones  and  Weston  &  Co.  It  appears  that  a 
few  days  before  the  biU  arrived  at  maturity,  the  testator 
gave  the  bill  to  his  friend  Jones,  with  instructions  to  pre- 
sent it,  but  not  to  cause  it  to  be  noted.  Jones  got  the 
bill  discounted.  On  the  day  it  became  due,  being  anxious 
to  get  the  bill  back  again,  Jones  went  to  Weston  &  Co.'s^ 
and  asked  a  clerk  there  whether,  if  he  (Jones)  paid  the 
amount,  the  biU  would  be  given  up  to  him.  Being  an- 
swered in  the  afiSrmative,  he  sent  the  money,  and  after- 
wards obtained  the  bill.  Had  the  payment  of  the  bill  been 
a  payment  in  the  ordinary  course  by  the  acceptors,  the 
bankers  would  have  had  no  right  to  give  it  up  to  a  stranger. 
I  am  clearly  of  opinion  that  it  was  neither  in  form  nor  in 
substance  a  payment  by  the  defendants. 

BosANQUET,  J. — I  am  of  the  same  opinion.  The  pay- 
ment by  Jones  was  not  a  payment  on  account  of  the 
defendants.  Had  this  been  an  ordinary  transaction,  it 
would  have  been  the  duty  of  the  bankers  to  retain  the  bill. 

Ebskine,  J. — ^The  question  upon  this  issue,  was,  whether 
or  not  the  bill  was  paid  by  the  defendants  or  by  Dr. 
Andrews,  the  party  for  whose  accommodation  it  was 
accepted.  The  evidence  was,  that  Jones,  having  raised 
money  on  the  bill,  paid  the  amount  when  the  bill  arrived 
at  maturity,  in  order  to  regain  possession  of  it.  That 
clearly  was  no  evidence  to  sustain  the  plea  of  payment. 

Maule,  J. — I  am  of  the  same  opinion.  Jones  was  the 
holder  of  the  biU.  Having  improperly  parted  with  it,  he 
was  naturally  anxious  to  get  it  back.  By  paying  the  amount 
to  Messrs.  Weston  &  Co.,  he  replaced  himself  in  the  situa- 
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tion  of  holder  of  the  biU;  and  Messrs.  Stodhart,  the         1841. 
defendants,  were  left  precisely  in  the  same  situation  they       deacon 
stood  in  before.  „     •'• 

Stodbart. 

Rule  absolute. 


Atcherley,  Serjeant,  and  Petersdorff,  took  a  preliminary 
objection  to  the  rule  obtained  on  the  part  of  the  defendants 
that  it  was  not,  as  it  ought  to  have  been,  moved  within 
the  first  four  days  of  the  term. — They  submitted  that  the 
circumstance  of  there  being  a  finding  for  the  defendants 
upon  one  issue,  which,  if  well  found,  would  dispose  of  the 
cause*generally  in  their  favour,  did  not  take  them  out  of 
the  ordinary  rule,  which  required  them  to  come  within  the 
first  four  days  to  complain  of  other  findings.  [Maule,  J. 
Your  rule  postpones  the  time  for  obtaining  judgment.] 
The  defendants  might,  as  is  the  constant  practice,  have 
moved  conditionally.  They  had  every  reason  to  anticipate 
a  motion  on  the  part  of  the  plaintiffs. 

Thesiger  and  HogginSy  contra,  contended,  that,  though 
they  might  not  be  entitled  to  sustain  the  rule  so  far  as  it 
prayed  for  a  new  trial,  they  were  entitled  to  be  heard  in 
support  of  that  part  of  it  which  related  to  the  entering  the 
verdict  upon  the  issue  on  the  fourth  plea. 

TiNDAL,  C.  J. — ^The  rule  for  judgment  expires  on  the 
fourth  day  of  the  term.  Consequently  all  motions  for  new 
trials  or  in  arrest  of  judgment  must  be  made  within 
the  first  four  days  (28).  This  is  a  general  rule  that  is  well 
understood ;  and  I  see  no  reason  for  departing  from  it  in 
this  case.  The  cross-motion  might  and  ought  to  have  been 
made  within  the  four  days. 

BosANQUET,  J.,  concurred. 

(28)  See  Reg.  Gen.  Hilary  Term,      54,  2  New  Cases,  701 ;  Thomas  v, 
2  Will.  4,  r.  65.     And  see  Weston      Jones,  4  M.  &  Welsby,  28. 
V.  Foster,  3  Scott,  164,  5  Dowl. 
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Erskine^  J. — I  am  of  the  same  opinion.     The  defend- 
ants had  full  notice,  from  the  course  the  cause  took  at  the 
•*•  trial,  that  the  plaintiffs  would  move ;  and  therefore,  if  any 

indulgence  could  be  extended,  this  is  not  a  case  that  would 

justify  it. 

Rule  dischai^ed. 


yrhia^^  Davey  and  Another  r.  Phelps. 

Jan.  :26tk.      m 
The  defendant     1  HIS  was  an  action  of  debt  upon  a  bond  bearing  date 

foMhTdue'^v-  the  18th  June,  1839,  conditioned  for  the  due  payment  by 
mem  by  one  M.  ^^g  ^  p  Morris  to  the  plaintiffs  of  "all  such  sum  or 

of  ••  nil  such  y 

sum  or  sums  of  sums  of  mouey  as  he  Morris  should  from  time  to  time  be- 
shouid  from  comc  indebted  to  the  plaintiffs  for  goods  which  should  be 
h^m'e  indeM-  "^PpUed  to  him  by  them  in  the  course  of  their  business, 
cd  to  the  plain-  ^hen  and  as  such  sum  or  sums  of  money  should  respeo 

tilfs  for  goods  "^     .        .  /^ 

which  should  be  tively  becomc  due  and  payable,  at  the  expiration  of  the 
byThero  in  the^  Credit  given  for  the  same  goods,  according  to  the  usual 
ciurse  of  their    ^^^  ^f  business  of  the  plaintiffis/' 

bu»iness,  when  ^ 

and  as  such  Thc  defendant  pleaded  non  est  foctum.   Issue  thereon. 

sum  or  *um«  of—.,  -ii<.^i  ▼  -i.^* 

money  should  The  causc  was  tncd  before  Coltman,  J.,  at  the  first  sit- 
^'due'indT'  ting  for  Middlesex  in  Hilary  Term,  1840.  The  facts  wei« 
P*y*^jjj**  ***•  as  follow : — Thc  plaintiffs,  who  were  coal-merchants,  sup- 
the  crrdit  given  pUed  Monis  with  coals  at  a  credit  of  two  months,  draw- 
goods,  accord-  iug  upou  him  at  that  date  on  the  1st  day  of  the  month  for 
l^ur:^!!rb«r'  ^e  «»!»  delivered  during  the  preceding  month.  In  the 
ness  of  the       mouth  of  Juue,  1839,  thev  had  delivered  to  Morris  coak  to 

piainiitrs.** 
The  course  of 

business  proved,  was,  for  the  plaintiffs  to  draw  upon  M.  at  two  months  from  the  1st  of  each 
month,  for  the  amount  of  coals  delivered  during  the  preceding  month.  One  of  these  bills  be- 
coming due  in  the  hands  of  third  persons,  and  being  dishonoured.  M.  went  to  the  plaintiffs,  and, 
tolling  them  that  he  had  not  funds  enough  by  SO/,  to  take  up  the  bill,  asked  them  for  a  loan  of 
that  sum  to  enable  him  to  do  $0.  and  obtained  from  them  a  cheque  for  80/.  with  which  and  his 
own  monies  he  paid  the  bill: — Held,  that  this  was  in  substance  a  fiulure  by  M.VduIy  to  pay 
for  the  gtM>ds,  and  not  a  mere  lotm  to  him  ;  and  consequently  that  the  plaintiffs  were  entitled  to 
recover  the  8tV.  from  the  defendant. 

On  a  motion  in  reduction  of  damages,  the  court  made  it  a  condition  in  the  rule,  that  the 
pUintilTs  should  be  at  litterty  to  sign  judgment  and  issue  execution  for  the  whole  amount  of  the 
d;iin«ges  but  not  to  levy  more  than  the  sum  unobjected  to,  and  costs,  until  the  coort  shoold 
Airther  order. 
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the  amount  of  172/.  Ss.  6d.  before  the  18th  June  (the  date  1841. 
of  the  defendants  bond),  and  to  the  amount  of  167/.  5*.  Srf.  davbt 
between  that  day  and  the  end  of  the  same  month:  and      „   ^' 

•^  .  Phelps. 

on  the  1st  of  July  they  drew  upon  Morris  a  bill  at  two 
months  for  339/.  13«.  9d.  This  bill  the  plaintiffs  got 
discounted  at  the  Bank  of  England.  The  bill  became  due 
on  the  4th  September,  and  was  dishonoured;  and  on  the 
5th  the  plaintiffs  received  notice  of  that  fact  from  the 
Bank.  On  the  same  day,  Morris  called  on  the  plaintiffs, 
and,  telling  them  he  had  not  sufficient  funds  to  take  up  the 
bill,  by  80/.,  asked  them  to  lend  him  that  sum.  The  plain- 
tiffs thereupon  gave  Morris  a  cheque  for  80/.,  with  which 
and  his  own  monies  he  went  to  the  Bank  and  took  up  the 
bill,  which,  though  produced  by  the  plaintiffs  at  the  trial, 
was  in  the  hands  of  Morrises  assignees.  The  present  ac- 
tion was  brought  to  recover  this  sum  of  80/.,  and  also 
249/.  18^.  6rf.  for  coals  subsequently  supplied  to  Morris. 

On  the  part  of  the  defendant  it  was  contended  that  he 
was  at  all  events  not  liable  for  the  80/.,  inasmuch  as  that 
was  not  a  debt  contracted  by  Morris  in  '*  the  usual  course 
of  business,^'  but  a  mere  loan. 

A  verdict  was  taken  for  the  plaintiffs  for  329/.  ISs.  6dl, 
with  liberty  to  the  defendant  to  move  to  reduce  the  da- 
mages to  249/.  ISs.  6d. 

fV.  Hayes  having  moved  for  a  rule  nisi  pursuant  to  the 
leave  reserved — 

Sir  F.  Pollock,  for  the  plaintiffs,  applied  for  leave  to  issue 
an  immediate  execution  for  so  much  of  the  verdict  as  was 
imaffected  by  the  objection,  and  the  costs. 

The  Court,  after  some  hesitation,  an*d  referring  to  the 
case  of  Hellings  v.  Young,  3  Scott,  770,  said  that  execution 
might  issue,  the  plaintiff  being  restrained  fit>m  levying 
the  80/.  until  the  rule  should  be  ultimately  disposed  of. 


1:  M   IIHILHC  XbS  TAut  yUlllTlBlL 

A  lanfr  rar^  im  far , ,  idy  'Oit'  onnagxi^  a 
dfari^  p'tBiiiSTfi^DiLAg''aaiInf'di»Bmejg  Asc^ 
te  JBQuuBL  ti-  *ait  smL  of  IMkL  Ifk  42.    Ajid  it 

i;^  «nc  dASiL  ISl  «iL  a^  «a0&. «»  be 


conjL  iiBx>«  sneic  IChcck  in  tci^ibs  of  dif  SOLai  iar  ^oois 
weiLwaa£  oaL^fiiTic.  or  nL}ra»iar  ananrclesiii:  af  i^  £nis; 

of  lie  ^CiL<ci&j£  31IC  Isw  benai  sflBDOeifi  att^mlom:  it  v^t 

\£L.  OKKiczsac.  lie  jt'tg^rtiT^rlfe  bu  icSBned  ax  ian  ihar  ovm 
pKMii  ■  ii  III.  «i£  Mcz3»  loic  breinste  iben  tbr  aoaoiiBl.  len 
CK^  vcisji  jko:  I2e  KL3L  sff  jcft  mrjud  ranaaB  a  d^  dot 

is  aieqitii^^^eair.  Askl  al  mffigmff.  cf  sdrsaoK;  dbe  SQL  to 


^^^     ,vi^v;«.  V-.J 


bcf  ecLi  tLd  s^a  a^  thr  jkBctLsi  of  ibr  boll,  and  bd  pane 
to  xht  Ba&k  aaid  poad  c  ibnudtnKw  like  defeodaat  w^onld 
haire  been  SabV  for  tfae  ^0£.  vbkli  laBisneil  »^p*H 
Monift  woold  bare  been  pchr  of  m  fnmi  kad  lie  appfied 
tbe  SQLpiviitDbimbT  die  phiTBtiifi  to  ujotker  pupoie 
tkmlbe  pay  incut  of  that  paiticiilar  bilL 

9F,Hmj^,  IB  mppurt  of  tbe  rale. — As  betagqi  tfe 
phintiils  and  Moms,  tbe  tnimctioD  amomitcd  to  a  kaii 
of  tbe  80/.  MoffTtt  in  tenns  applied  for  a  kan  of  moQcr ; 
and  be  dearlr  mi^it  baTe  been  sned  at  lor  moncr  lent^ 
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The  circumstance  of  the  bill  being  in  Morris's  possession  1841. 
was  calculated  to  impose  upon  the  surety,  inasmuch  as  it 
would  naturally  induce  him  to  believe  that  Morris  had 
paid  for  all  coals  supplied  to  him  by  the  plaintiffs  down  to  ' 
the  1st  of  July.  The  real  question  is,  whether  Morris  in 
fact  took  up  the  bill,  or  whether  the  plaintiffs  did  so  by 
his  agency:  if  the  latter,  then  the  biU  would  have  been 
found  in  the  custody  of  the  plaintiffs.  [T\ndal,  C.  J. — ^The 
argument  would  be  strong  if  the  tohole  of  the  money  had 
been  advanced  by  the  plaintiffs.]  If  the  plaintiffs  had 
sued  Morris  for  the  80/.  for  goods  sold  and  delivered,  the 
bill  would  have  been  evidence  of  pajrment.  [Tindaly  C.  J. 
To  this  extent  only,  that  it  would  throw  upon  the 
plaintiffs  the  burthen  of  shewing  that  the  coals  were  not 
actually  paid  for.] 

TiNDAL,  C.  J. — Looking  at  the  substance  of  the  trans- 
action, I  am  of  opinion  that  it  was  not  a  loan  of  80/.  to 
Morris,  but  an  advance  of  that  sum  to  him  by  the  plain- 
tiffs for  a  specific  purpose,  viz.  to  add  to  monies  of  his 
own  in  order  to  take  up  the  bill  for  339/.  13«.  9J.  The 
nature  of  the  contract  of  borrowing,  is,  that  the  lender, 
when  he  parts  with  his  money,  loses  all  control  over  it. 
The  circumstances  under  which  Morris  obtained  this 
money  clearly  repel  the  presumption  of  this  being  the  case 
of  an  ordinary  loan.  Besides,  the  plaintiffs  must  have 
been  aware  that  the  surety  would  not  be  responsible  for 
a  loan  of  money  to  Morris.  We  must  not  regard  the  pre- 
cise words  used  by  Morris  when  he  applied  for  assist- 
ance :  the  whole  must  be  interpreted  with  reference  to  the 
understanding  and  intention  of  the  parties.  In  substance 
the  evidence  amounts  to  this,  that  Morris  has  made  default 
in  payment  for  coals  supplied  to  him  to  the  extent  of  80/. 
quoad  the  bill  in  question. 

BosANQUET,  J. — The  real  question  is,  whether  Morris 
has  paid  for  all  the  coals  that  were  delivered  to  him  in  the 
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lg41.        month  of  June,  1839^  or  whether  to  the  extent  of  80/. 

Datet  ^^^  remain  unpaid  for.  In  the  latter  case  the  plaintiffs 
are  entitled  to  recorer.  It  appears  that  Morris  gare  an 
acceptance  at  two  months  for  the  amount.  That  would 
be  no  payment  until  the  bill  was  honoured.  It  turns 
out,  that,  when  the  bill  became  due,  a  certain  portion 
of  it,  vis.  259/.  13#.  9^.,  was  paid  hj  Morris,  and  the  res^ 
80/.,  by  money  furnished  by  the  plaintiffs.  Clearly,  then, 
as  between  the  plaintiffs  and  Morris,  the  bill  has  not  been 
fully  paid  by  the  latter.  The  plaintiffi  hare  not  been  satis- 
fied the  amount  due  to  them  firom  Morris  for  coals  sold. 

EmsKi XE,  J. — ^I  am  also  of  opinion  that  the  plaintiffs  are 
Odtitled  to  the  80/.  in  addition  to  the  amount  already  leyied. 
The  simple  question  is,  whether  the  parties  understood  and 
intended  that  the  80/.  should  be  adyanced  to  Morris  by 
way  of  loan,  or  whether  he  receiyed  it  as  a  kind  of  agent 
for  the  specific  purpose  of  in  part  paying  the  biU  with 
it.  We  must  look  at  the  substance,  and  not  merely  at 
the  words  used  by  Morris  in  describing  the  transaction. 
And  when  we  find  that  the  plaintiff  declined  originally  to 
deal  with  Morris  on  his  own  credit,  we  must  suppose  that 
they  had  no  great  fidth  in  his  personal  responsibility ;  and 
their  confidence  in  him  was  not  likely  to  be  increased  by 
his  inability  to  proyide  for  his  acceptance,  so  as  to  induce 
them  yoluntarily  to  release  the  defendant  firom  his  surety- 
ship  as  to  the  80/. 

Maule,  J. — ^I  am  also  of  opinion  that  the  fair  conclu- 
sion to  be  drawn  firom  the  eyidence  in  this  case,  is,  that,  as 
between  the  plaintiffs  and  Morris,  a  portion  of  the  supply 
for  the  month  of  June,  to  the  extent  of  80/.,  remains  unpaid 
for,  and  consequently  th«it  the  defendant  is  liable  for  that 
sum  in  addition  to  that  wliich  has  already  been  leWed. 


Rule  discharged. 
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1841. 
Chisman  and  Another  v.  Count  and  Hawley.  Saturday, 

A  Jan.  30th. 

SSUMPSIT  against  the  defendants  as  trustees  of  the  H.  and  c.  acted 

estate  of  one  Webster,  an  insolvent,  for  money  lent,  and  the  ad^minUira- 

for  money  due  upon  an  account  stated.      Plea,  non  as-  1^^^  o/anlnMi- 

SUmpsit.  v«n^  and  as 

such  became 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  indebted  to  the 
in  London  after  Michaeknas  Term,  1839.  There  was  no  Action  brought* 
evidence  to  support  the  first  count :  but,  in  support  of  the  ^  "cover  this 

^'^  '  ^^  debt,  the  plain- 

second  count,  the  plaintiffs  called  their  clerk,  who  stated  tiA,  being 
that  he  shewed  the  defendant  Hawley  an  account  in  the  sort  to  the 
plaintiffs'  ledger  headed  ''  Trustees  of  the  estate  of  Web-  ^^l^Z^ 
ster  '/^  that  Hawley  looked  at  the  account,  and  objected  *5*^«^;  v^oj^^ 
to  one  item  of  3/.  10^.  lid.,  but  made  no  remark  as  to  the  at  their  count- 
other  items,  and  said  he  would  send  com  from  the  estate  was  shewn  the 
for  the  balance.     To  make  this  admission  operate  against  fe^r*Vy  their 
Count,  evidence  was  given  to  shew  that  the  two  defend-  ci«'*^»  ^«^  *>« 

,  ,  objected  to  one 

ants  were  acting  jointly  in  execution  of  the  trust,  that  of  the  items, 
they  resided  near  each  other,  that  they  were  frequently  at  remwkM  to 
the  counting-house  together,  that  they  were  present  at  a  |Jat**h***"o-*"^ 
meeting  of  the  creditors  where  the  amount  of  the  plain-  mwed  to  send 

corn  from  the 

tiffs'  claim  was   mentioned  and  not  disputed,  and  that  estate  for  the 
Count  in  a  correspondence  between  himself  and  the  plain-  furJheTtharH. 
tiffs  acknowledged  that  something  was  due  to  them.  ""^  ^;  'f®'*® 

°  ^  several  times 

On  the  part  of  the  defendants,  it  was  contended  that  together  at  the 
this  evidence  was  not  sufficient  to  support  the  count.  His  that  the  amount 
lordship,  however,  was  of  opinion  that  there  was  evidence  memioned'  ^^ 
for  the  jury  of  an  account  stated  by  the  two  defendants :  ^'^^^out  being 

"  ,  "^  •'  objected  to  at 

and  the  jury  returned  a  verdict  for  the  plaintiffs  for  96/.,  a  meeting  of 

-111  '     J.  J-        i.j  the  creditors  at 

the  balance  not  disputed.  ^hich  both 

were  present, 

Bompas,  Serjeant,  in  Hilary  Term,  1840,  obtained  a  rule  by  letter  admit- 
nisi  for  a  new  trial,  on  the  ground  urged  at  the  trial.  was^a*dVbt*due 

to  the  plain- 
tiffs : — Held,  sufficient  evidence  of  an  account  stated  by  H.,  and  that  the  jury  were  warranted 
in  inferring  from  the  circumstances  that  he  had  authority  to  bind  C. 
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1S41.  ChatmeHy  Serjeant,  now  shewed  eauae. — He  sabmitted 

that  there  waa  abunrlant  CTidence  of  an  account  stated 
by  Hawley;  an^^thnt,  independently  of  the  eridence  to 
fix  Count  indindnalh%  he  was  boimd  by  the  assent  of 
his  oo-trostee. 

Peacock,  in  support  of  the  rule. — ^A  qualified  acknow- 
ledgment of  a  sum  due  to  the  plaintiiF^  or  an  admission 
by  the  defendant  that  something  is  due,  not  apecifying 
how  much,  will  i.ot  entitle  the  plaintiff  to  a  Terdict  e^en 
for  nominal  dama/^s  on  a  count  upon  an  account  stated; 
the  amount  m^i**^  be  shewn — Evans  v.  Verity^  IL  ft  M. 
239;  Bcmasi'Ji*'  v.  Anderson,  M.  &  M.  128;  KirionY. 
Wood,  1  M.  fr  l:ob.  253;  Green  v.  Davies,  4  B.  &  C.  235, 
6  D.  &  R.  3()(!.  There  was  no  evidence  whatever  to 
shew  that  any  accoant  had  been  stated  with  the  plaintifis 
by  Count:  and,  as  to  Hawley,  the  only  evidence  was, 
that  an  account  was  shewn  to  him,  one  item  of  which  he 
challenged,  and  that  he  said  he  would  send  the  plaintiffs 
com  for  the  balance ;  but  there  was  no  admission  or  ac- 
knowledgment of  any  specific  balance,  no  promise  to  pay 
money.  In  Breckon  v.  Smith,  1  Ad.  &  E.  4S8,  the  plaintiff 
declared  for  goods  sold  and  on  an  account  stated :  the  par- 
ticular delivered  with  the  declaration  was, ''  to  a  beast  sold 
and  delivered,  13/.  10*. :"  the  only  evidence  was,  that  the 
plaintiff  admitted,  in  conversation  with  a  third  person, 
not  shewn  to  be  an  agent  of  the  plaintiff,  that  he  owed 
the  latter  13/.  lOs. :  and  it  was  held  that  this  was  no  evi- 
dence of  an  account  stated.  \_TindaI,  C.  J.  —  Here  the  ad- 
mission was  made  to  the  plaintiffs'  clerk.]  The  settlement 
of  the  account  must  be  mutual.  Here,  the  clerk  had  no 
authority  to  assent,  and  in  fact  did  not  assent  to  the  objec- 
tion made  by  Hawley  to  the  item  of  3/.  10*.  lid.,  as  ap- 
pears from  its  forming  one  of  the  items  the  plaintiffs 
claim  in  this  action.  It  is  essential  that  there  should  be 
some  final  amount  definitely  agreed  on.     In  Teal  v.  Aniy, 
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2  B.  &B.  99,  4  Moore,  542,  the  plaintiff  was  held  not  to  1841. 
be  entitled  to  recover  on  the  account  stated,  the  evidence 
being  merely  of  an  admission  that  something  was  due,  but 
not  an  admission  of  any  definite  amount.  In  Wayman  v. 
HiUiard,  4  Moore  &  P.  729,  7  Bing.  101,  the  plaintiff  de- 
manded  from  the  defendant  40/.,  alleged  to  be  due  upon 
an  agreement  between  them  as  out-going  and  in-coming 
tenant :  the  defendant  offered  17/. :  and  it  was  held  that 
this  was  not  sufficient  evidence  to  support  a  count  upon  an 
account  stated.  Gaselee,  J.,  there  says :  "  It  is  impossible 
to  support  an  account  stated,  except  upon  an  account 
mutually  agreed  on  between  the  parties.  The  veiy  language 
of  the  count  is  sufficient  to  prove  this.''  And  Bosanquet,  J., 
said:  ^'The  evidence  only  amounts  to  this,  that,  when 
the  plaintiff  made  a  demand  upon  the  defendant  for  40/., 
which  he  alleged  to  be  due  to  him,  the  defendant,  to  pre- 
serve himself  from  litigation,  offered  to  give  the  plaintiff 
17/. ;  an  offer  which  the  plaintiff  does  not  appear  to  have 
accepted."  [Mavle,  J. — Here  the  defendants  do  agree 
that  all  except  one  item  is  due :  to  that  extent  they  are 
bound.]  There  was,  at  all  events,  no  evidence  of  any 
admission  at  all  by  Count.  [Tlndal,  C.  J. — ^There  was 
evidence  that  Count  was  acting  throughout  jointly  with 
Hawley,  and  also  evidence  of  an  acquiescence  by  Count 
that  a  debt  was  due  from  them  to  the  plaintiffs.  After 
that  it  is  impossible  to  contend  that  he  was  a  stranger  to 
Hawley.] 

TiNDAL,  C.  J. — It  appears  to  me  that  there  was  in  this 
case  some  evidence  to  go  to  the  jury  of  an  admission  by 
the  two  defendants  of  a  sum  due  upon  an  account  stated 
or  to  be  stated  between  them  and  the  plaintiffs.  Had  the 
matter  rested  simply  on  that  which  was  said  by  the  defend- 
ant Hawley  to  the  clerk  in  the  counting-house  of  the 
plaintiffs,  that  might  not  have  been  enough  to  affect  both 
the  defendants.    But,  when  we  find  that  there  was  evidence 

VOL.  II.  p  p 
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1841.        that  Count  and  Haivley  were  acting  together  in  the 

ness,  and  also  evidence  of  an  admission  by  Connt  that 
there  was  something  due  firom  them  to  the  plaintiffs,  I 
think  the  jury  were  well  warranted  in  concluding  that 
Hawley  had  authority  to  bind  Count  by  the  admission  he 
made. 

BosANQUET,  J. — I  am  of  the  same  opinion.  It  appears 
that  Count  and  Hawley  were  acting  together,  and  the 
admission  of  the  latter  under  the  circumstances  was  bind- 
ing upon  the  former.  When  the  account  was  shewn  to 
him  by  the  plaintiffs'  clerk,  Hawley  disputed  one  of  the 
items.  It  is  true  that  the  disputed  item  was  not  expunged 
firom  the  account,  so  as  to  bind  the  plaintiffs.  But  the 
conduct  of  Hawley  on  that  occasion  seems  to  me  to  amount 
to  the  same  as  if  he  had  in  so  many  words  assented  to  the 
correctness  of  the  account  as  regarded  all  the  other  items. 


Erskine,  J. — ^Two  points  have  been  made  in  this 
the  one,  that  there  was  no  evidence  of  an  account  stated 
by  either  of  the  defendants — ^the  other,  that,  supposing 
there  was  evidence  of  an  account  stated  by  Hawley,  there 
was  no  evidence  to  shew  that  this  was  authorized  or  as- 
sented to  by  Count.  It  appears  to  me  that  that  which 
passed  between  Hawley  and  the  plaintiffs'  clerk  at  the 
counting-house,  was  enough  to  support  the  account  stated. 
His  dissent  as  to  one  item  was  evidence  of  his  assent  as  to 
the  other  three.  It  further  appeared  that  a  copy  of  the 
account  was  afterwards  sent  to  Hawley,  and  that  Count 
and  Hawley  went  together  to  the  counting-house  to  talk 
about  the  debt  due  to  the  plaintiffs.  What  passed  upon  that 
occasion  did  not  appear.  Count  and  Hawley  not  being 
partners,  they  were  not  necessarily  bound  by  the  acts  of 
each  other.  But,  see  the  whole  course  of  dealing.  We 
find  Hawley  the  party  principally  acting  in  the  manage* 
ment  of  the  affairs  of  the  estate :  and  that,  at  j»  «ieet- 


HILARY  T8RM,  4  VICTORIJE.  578 

ing  of  the  creditors^  at  which  both  the  defendants  were        1841. 
present^  the  amount  of  the  plaintiffs'  claim  was  openlj 
stated  and  not  denied.   Upon  the  whole,  I  think  there  was 
abundant  evidence  to  warrant  the  jury  in  concluding  that 
Hawley  had  authority  to  act  for  Count. 

Maule,  J. — I  am  of  the  same  opinion.  It  appears  that 
Hawley  went  to  the  plaintiffs'  counting-house,  and  had 
the  account  shewn  to  him  by  a  clerk  there,  and  that  he 
objected  to  one  item,  the  account  consisting  of  four,  and 
said  he  would  send  com  for  the  balance.  It  is  contended, 
on  the  part  of  the  defendants,  that  the  clerk  had  no  au- 
thority to  state  the  account,  and  that  this  was  no  evidence 
of  an  account  stated  by  Hawley,  inasmuch  as  the  plain- 
tiffs did  not  appear  to  have  consented  to  give  up  the  dis* 
puted  item.  But  I  think  the  conduct  of  the  defendant 
Hawley  was  an  admission  that  those  items  which  he  did 
not  dispute  were  due,  and  that  it  was  not  necessary  that 
the  plaintiffs  should  agree  to  strike  out  the  objectionable 
item.  Hawley's  admission  was  not  a  conditional  one :  it 
was  as  if  he  had  said,  ^'  I  object  to  the  3/.  lOs.  lid.,  but  I 
acknowledge  that  the  other  items  are  due  -/'  and  that  is 
the  effect  which  the  jury  have  given  to  it.  There  is  nei- 
ther reason  nor  authority  to  support  the  argument  that 
nothing  short  of  a  mutual  and  final  settlement  of  an  ac- 
count will  suffice.  Then,  Hawley  and  Count  were  jointly 
liable  for  all  debts  due  from  the  concern  in  the  manage- 
ment of  which  they  were  acting  jointly.  Count  was  seve- 
ral times  with  Hawley  at  the  counting-house  of  the  plain- 
tiffs. The  fair  presumption  is,  that  he  had  seen  the 
account;  and  that  presumption  is  very  much  strengthened 
by  what  occurred  at  the  meeting  of  creditors,  when  the 
sum  claimed  by  the  plaintiffs  (though  they  themselves  were 
not  present)  was  stated  in  the  presence  of  both  the  defend- 
ants, and  not  controverted.  Count's  letter,  too,  is  evi- 
dently that  of  a  man  cognizant  of  the  amount  claimed.   I 

pp2 
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1841.        am  clearly  of  opinion  that  there  was  evidence  enough  to 
warrant  the  jury  in  finding  that  Hawley  had  authority  to 

bind  Count.  -n  i    j*    i.        ^ 

Rule  discharged. 


Mmday^  Russell  and  Another  v,  Blake. 

In  an  action  by  -L  HIS  was  an  actiou  of  assumpsit  against  one  of  the 
aninsfoneof  °^*^^"  ^^  a  joint  and  several  promissory-note  payable  to 
the  makers  of  a  the  plaintiffs  as  trustees  of  The  Marylebone  Joint-Stock 

joint  and  seve- 
ral promissory    Loau  Society.     The  note,  which  was  signed  by  the  defend- 

^^m^m\t  *^*  ^^^  ^^®  Philip  Cowen  as  sureties  for  one  Wilson,  was 
rince  the  8  &  4  declared  on  as  the  note  of  the  defendant  alone.     Pleas — 

Will.  4,  c.  42, 

1. 26,  a  compe-  first,  that  the  defendant  did  not  make  the  note — secondly, 

tent  witness  for 

the  defendant,     payment. 

mem*of  5Jc"  ^*  *^®  ^^'^  before  the  undersheriff  of  Middlesex,  the 
note  by  him-      defendant,  in  support  of  his  plea  of  payment,  called  Cowen 

as  a  witness  to  prove  that  the  note  had  been  paid  by  him 
(the  witness)  before  the  commencement  of  the  action. 

This  witness  was  objected  to,  on  the  part  of  the  plain- 
tiffs, as  being  incompetent,  on  the  ground  of  interest.  His 
evidence,  however,  was  received,  and  a  verdict  passed  for 
the  defendant. 


The  Solicitor-Generaly  in  Michaelmas  Term  last,  obtained 
a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  witness 
called  to  prove  the  payment  of  the  note  was  incompet^jnt, 
inasmuch  as  he  would  have  been  liable  to  contribution  in 
the  event  of  a  verdict  being  found  for  the  plaintiffs. — He 
cited  Sleffg  v.  Phillips,  4  Ad.  &  E.  852,  6  N.  &  M.  360. 

Channelly  Serjeant,  on  a  former  day  in  this  term,  shewed 
cause. — It  may  be  conceded,  that,  independently  of  the 
statute  3  &  4  Will.  4,  c.  42,  s.  26,  the  witness  would  be  in- 
competent, having  a  direct  and  immediate  interest  in  de- 
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feating  the  action — Cheyne  v.  Koops,  4Esp.  113;  Jones  v.  1841. 
Brooke,  4  Taunt.  464 ;  Evans  v.  Yeatherd,  9  Moore,  272, 
2  Bing.  133 ;  *  /fe«  v.  Rix,  3  M.  &  P.  273,  6  Bing.  181  ; 
Sleffg  V.  PAiffij^j?,  4  Ad.  &  E.  852,  6  N.  &  M.  360.  But  he 
is  clearly  made  competent  by  the  statute :  the  26th  sec* 
tion,  in  order  to  render  the  rejection  of  witnesses  on  the 
ground  of  interest  less  frequent,  enacts,  that,  if  any  wit- 
ness shall  be  objected  to  as  incompetent,  on  the  ground 
that  the  verdict  or  judgment  in  the  action  in  which  it  shall 
be  proposed  to  examine  him,  would  be  admissible  in  evi* 
dence  for  or  against  him,  such  witness  shall  nevertheless 
be  examined ;  but,  in  that  case,  a  verdict  or  judgment  in 
that  action  in  favour  of  the  party  on  whose  behalf  he  shall 
have  been  examined,  shall  not  be  admissible  in  evidence 
for  him  or  any  one  claiming  under  him,  nor  shall  a  verdict 
or  judgment  against  the  party  on  whose  behalf  he  shall 
have  been  examined  be  admissible  in  evidence  against  him 
or  any  one  claiming  under  him.  It  is  true  that  Lord 
Lyndhurst,  C.  B.,  in  Burgess  v.  CuthiU,  6  C.  &  P.  282, 
1  M.  &  Rob.  315,  which  was  an  action  on  a  bill  of  ex- 
change, by  the  indorsee  against  the  acceptor  (for  accom- 
modation), held  that  the  drawer  was  not  made  a  competent 
witness  for  the  defendant  by  the  indorsement  of  his  name 
upon  the  record  pursuant  to  s.  27  of  the  statute.  [Bosan-' 
quety  J. — ^That  case  was  decided  very  early  after  the  pass- 
ing of  the  statute,  when  its  effect  does  not  seem  to  have 
been  very  well  understood.]  And  the  contrary  was  held 
by  Parke,  B.,  in  the  subsequent  case  of  Faith  v.  M'lntyre, 
7  C.  &  P.  44.  In  Bowman  v.  WUHs,  4  Scott,  387,  3  New 
Cases,  669,  the  defendant  took,  as  legatee  of  one  W.,  a 
horse  that  had  been  for  some  time  prior  to  his  decease  in 
W.'s  possession,  and  sold  him«  The  plaintiff,  the  original 
owner  of  the  horse,  alleging  that  it  had  never  been  sold 
to  W.,  brought  assumpsit  for  the  price :  and  this  court 
held  that  the  executor  and  residuary  legatee  was  a  compe- 
tent witness  (since  the  statute)  for  the  plaintiff,  to  prove 


STS  IM  nU  OOMMOS  h^bas, 

IMl.  dhmacmi  br  W.  in  his  fife-tboe  tint  the  harm  wwm  tlie 
jrittntiff'i  frofpertj,  and  witli  him  anfy  on  tniL  So,  in 
Yeomam  w.  Legk,  2  M.  fc  Wcisbv,  419,  in  an  action  on  the 
caae  tofr  vuc^&ffxuot  in  dming  by  the  defiendant't  servant, 
the  oopiul  of  Exchequer  iKld,  that,  nnee  the  3  fc  4  WilL  4, 
c  4SL,  the  aerrant  it  a  eompetent  witneM  tat  the  defiendant 
wtthont  a  release,  his  name  being  indoned  on  tiie  reooid. 
^The  effect  of  the  danse  in  the  statnte^"  sajs  F^ske,  B^ 
^  isy  to  make  the  witness  competent  where  the  onfy  interest 
is  that  the  Terdict  mi^  be  nsed  for  or  against  the  witness. 
In  this  ease  there  is  no  interest,  excqit  that  tiie  verdict 
mi^t  be  nsed  against  him  in  an  action  by  his  master,  to 
shew  the  amonnt  of  the  damages  recoTered.  I  am  dearfy 
of  opinion  that  the  ^bct  of  the  act  is,  to  take  away 
the  objection  to  the  admitsilnlity  of  the  witness  in  cases 
of  this  scnrtyand  that  its  operation  is  not  restricted  to  cases 
in  whidi  it  was  before  in^possible  to  make  the  witness 
competent  by  a  release.  The  point  was  similaiiy  decided 
by  the  court  of  ComnKm  Fleas  a  few  days  i^,  in  a  caae  of 
Baumum  v.  WUUs."  And  Aldeison,  B.,  adds:  " I  have 
always  understood  the  effect  of  the  act  to  be,  to  supersede 
the  necessity  and  save  the  expense  of  a  release.''  The  like 
doctrine  was  held  in  Jime$  t.  Prilchard,  2  M.  &  Wdsby, 
199,  recognised  by  this  court  in  the  late  case  of  Beckett  r. 
Wood,  8  Scott,  718,  6  New  Cases,  380. 

The  Solicitor-General,  in  support  of  the  rule. — ^The  state 
of  the  authorities  upon  this  important  question  is  anything 
but  satisfiBCtoiy.  It  is  admitted  that  prior  to  the  statute 
the  objection  to  the  competency  of  this  witness  must  haTe 
prevailed :  but  it  is  contended  that  his  competency  is  re- 
stored by  the  statute.  The  suggestion  that  the  statute  is 
equivalent  to  a  release  where  a  release  would  not  before 
have  rendered  the  witness  competent,  will  on  consideration 
be  found  to  be  wholly  without  foundation :  and  it  will  be 
important  to  distinguish  between  those  cases  which  turned 
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upon  the  effect  of  a  release^  and  those  that  have  been  de- 
cided upon  the  statute  without  any  reference  to  a  release. 
The  case  of  Beckett  v.  Woody  8  Scott,  718,  6  New  Cases, 
380,  has  little  or  no  application :  that  was  the  case  of  one 
of  several  co-contractors  calling  another,  and  releasing 
him ;  and  the  court  held  him  a  competent  witness :  the 
judgment  there  turns  wholly  upon  the  effect  of  the  release; 
and  the  cases  mainly  relied  on  by  the  court — Wilsonv.  Hirst, 
4  B.  &  Ad.  760,  1  N.  &  M.  742,  and  Jones  v.  Pritchard, 
2  M.  &  Welsby,  199 — also  turned  entirely  upon  the  effect 
of  the  release.  The  object  of  the  statute  confessedly  was, 
to  remove  the  objection  to  the  competency  of  the  witness, 
arising  from  the  circumstance  of  the  verdict  or  judgment 
in  the  action  in  which  it  is  proposed  to  examine  him  being 
admissible  in  evidence  for  or  against  him :  it  limits  the 
right  to  examine  him  to  those  cases  only  where  his  interest 
might  be  affected  by  the  verdict  or  judgment  in  that  action 
being  used  for  or  against  him  upon  any  future  occasion; 
but  it  leaves  perfectly  untouched  all  other  grounds  of  ob- 
jection. The  decisions  upon  the  statute  may  be  divided 
into  two  classes — assumpsit  and  tort.  In  the  former,  it  may 
not  be  necessary  to  have  recourse  to  the  verdict  or  judgment 
in  order  to  charge  or  to  discharge  the  witness :  but,  where 
the  question  arises  in  an  action  of  tort,  as  in  Yeomans  v. 
Legh,  2  M.  &  Welsby,  419,  Pickles  v.  Hollings,  1  M.  &  Rob. 
468  (29),  and  Creevey  v.  Bowman,  1  M.  &  Bob.  496,  where 


1841. 


(29)  That  was  an  action  on  the 
case  against  coach-owners  for  run- 
ning over  a  filly  of  the  plaintifis, 
through  the  negligent  driving  of 
their  servant.  The  driver,  who 
was  called  as  a  witness  for  the  de* 
fendants  to  prove  that  the  acci- 
dent arose  in  consequence  of  the 
filly  starting  at  the  coach  as  it 
passed,  and  that  the  negligence  was 
on  the  part  of  the  person  having 
charge  of  the  filly,  was  objected  to 


as  incompetent  without  a  release. 
Parke,  B.,  said :  "In  my  opinion  it 
is  not  necessary  to  have  any  re- 
lease :  the  verdict,  it  is  true,  might 
be  given  in  evidence  against  the 
witness,  to  prove  the  amount  of 
damages,  in  case  an  action  be  here* 
after  brought  by  the  defendant 
against  him  ;  that  is  the  only 
ground  of  objection  which  can  be 
relied  upon  as  making  the  witness 
incompetent;  and,  as  to  that  ob* 
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the  witness  cui  onlr  incar  a  KiJiilitT  by  mei^ 
and  judgment,  he  is  rendered  competent  hy  indorsement* 
Here,  the  lisbilitT  of  the  witness  to  contribntion  stands 
altogether  unaffected  by  the  record  in  this  sidt :  the  Terdict 
or  judgment  in  the  action  against  his  co-surety  is  not  ne- 
cessary to  establish  his  liability.    Hie  case,  therefore,  is 
whoOy  beside  the  statute.     Hie  only  authorities  that  haTe 
any  direct  application,  are,  Bmyest  t.  OdkUly  6  C.  &  P. 
282,  1  M.  &  Bob.  315,  Faiih  t.  JPImiyre,  7  C.  &  P.  44, 
and  Sb^  T.  PAttfi/if,  4  Ad.  &  £.  852,  6  N.  &  M.  360.    In 
the  two  former  the  (^nions  of  Lord  Lyndhurst  and  Pari^e, 
B.,  are  in  conflict :  but,  in  the  latter,  the  court  of  King's 
Bench,  after  full  argument,  and  reasoning  upon  principles 
that  are  precisely  applicable  on  the  present  occasion,  de- 
cided that  one  of  two  makers  of  a  joint  and  several  pro- 
missory note  was  not  a  competent  witness  in  an  action 
against  the  other,  to  prove  iU^ality  of  consideration. 
Lord  Denman  there  says :  The  witness,  Crippen,  ''  had  a 
direct  interest ;  for,  if  the  plaintiffs  recovered  against  the 
defendant,  the  defendant  could  recover  a  part  fiom  Crippen. 
Then  he  comes  to  shew  that  the  plaintiffs  cannot  recover, 
because  the  consideration  was  ill^aL     And  it  is  ai^ued 
that  he  would  in  fact  be  benefited  by  the  plaintiffs'  reco- 
vering here,  because  the  sum  so  recovered  would  go  to 


jection,  it  may  be  remoTed  under 
the  late  statute,  by  making  an  in- 
doviement  on  the  record.** 

In  Stewart  r.  Barnes,  1  M.  ft 
Rob.  472,  it  was  held  that  a  wit- 
ness interested  in  the  result  of  a 
suit  in  equity,  is  not  made  compe- 
tent on  an  issue  directed  in  such 
suit,  by  the  3  ft  4  Will  4,  c.  42, 
ss.  26,  27.  Alderson,  B.,  there 
says :  "  The  act  of  parliament  only 
removes  the  objection  where  the 
witness  is  incompetent  '  on  the 
ground  that  the  verdict  or  judg- 


ment in  the  action  on  which  it 
shall  be  proposed  to  examine  him 
would  be  admissible  in  evidence 
for  or  against  him.*  Here  it  is  not 
a  verdict  or  judgment  which  would 
be  used  in  evidence  for  the  wit* 
ness.  It  is  the  decree  of  a  court 
of  equity  which  might  be  so  used. 
Neither  is  this  an  action,  bat  an 
issue.  I  think  the  statute  does  not 
apply ;  and  I  have  spoken  to  the 
other  judges  of  the  court  of  Exdie- 
quer,  and  they  are  of  the  same 
opinion** 
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exonerate  him  as  between  himself  and  the  plaintiflFs.  It  1841. 
seems  to  me  that  it  is  not  in  the  defendant's  mouth  to  say 
this ;  for,  his  defence  is  that  the  note  is  a  nullity ;  and  the 
same  defence  would  be  available  for  Crippen/'  And  Little- 
dale,  J.,  says  :  "  If  one  maker  of  a  note  can  prove  illegality 
on  behalf  of  the  other,  and  so  defeat  the  action,  the  other 
may  also  prove  the  illegality  when  the  first  is  sued :  and 
so  the  two  makers  may  get  rid  of  the  liability  altogether/' 

TiNDAL,  C.  J. — The  principle  involved  in  this  case  is 
one  of  very  considerable  importance,  and  the  decisions 
upon  the  subject  are  conflicting :  we  will  therefore  take  a 
little  time  to  consider. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  brought  against  one  of  the  makers  of  a 
joint  and  several  promissoiy  note;  and,  in  order  to  sup* 
port  the  plea  of  payment,  the  defendant  called  one  of  the 
makers  of  the  note ;  and  the  question  reserved  at  the  trial 
was,  whether  he  was  an  admissible  witness,  by  virtue  of 
the  26th  section  of  the  3  &  4  Will.  4,  c.  42. 

The  provision  in  that  section  was  made,  as  the  preamble 
to  it  states,  *'  in  order  to  render  the  rejection  of  witnesses 
on  the  ground  of  interest,  less  frequent :"  and,  for  that 
purpose,  it  is  enacted,  that,  if  any  witness  shall  be  objected 
to  as  incompetent,  on  the  ground  that  the  verdict  or  judg- 
ment in  the  action  on  which  it  shall  be  proposed  to  ex- 
amine him  would  be  admissible  in  evidence  for  or  against 
him,  such  witness  shall  nevertheless  be  examined'' — a  pro- 
vision being  thereby  made,  '^that  the  verdict  or  judgment  in 
that  action  in  favour  of  the  party  on  whose  behalf  he  shall 
have  been  examined  shall  not  be  admissible  in  evidence  for 
him,  nor  shall  a  verdict  or  judgment  against  the  party  on 
whose  behalf  he  shall  have  been  examined  be  admissible  in 
evidence  against  him." 


580  IN  THE  COMMON  ThEAS, 

1841.  The  question^  therefore^  which  has  been  argaed  befiore 

US  in  this  case,  is,  whether  the  witness  had  an  interest  in 
the  event  of  the  suit  beyond  that  interest  which  was 
grounded  on  the  verdict  or  judgment  being  producible  in 
evidence  for  or  against  him  in  another  action. 

It  was  admitted  at  the  Bar,  that,  if  the  statute  were  out 
of  the  question,  the  witness  would  be  incompetent :  and  it 
must  be  allowed  that  the  authorities  have  so  decided,  what- 
ever doubt  might  have  been  entertained  as  to  that  point, 
upon  the  ground  of  his  standing  indifferent  between  the 
parties,  if  the  question  had  been  res  integra.  The  objec- 
tion, however,  urged  against  the  witness,  is,  that  he  is 
interested  in  the  event  of  the  suit,  independently  of  any 
consideration  of  the  verdict  or  judgment,  because  he  would 
be  liable  to  contribution  in  case  the  plaintiff  should  suc- 
ceed in  the  action.  But,  in  the  first  place,  if  such  liability 
be  not  a  consequence  of  the  plaintiff  ^s  recovery,  but  alto- 
gether independent  of  it,  it  cannot  be  a  liability  incurred 
by  the  event  of  the  suit.  Now,  if  Blake,  the  present  de- 
fendant, who  is  one  of  the  joint  makers  of  the  note,  at  any 
time  pay  the  amount  due  upon  it  to  the  holder,  he  might 
forthwith  sue  the  witness,  who  is  the  other  joint  maker, 
for  contribution,  whether  he  (Blake)  has  been  sued  upon 
the  note  or  not :  and,  again,  if,  after  he  is  sued,  he  pay 
before  any  judgment  has  been  obtained,  he  may  equally 
compel  the  witness  to  contribute :  but  such  liability  is  not 
incurred  in  consequence  of  the  event  of  the  suit,  but  arises 
firom  the  original  relation  of  the  defendant  and  the  wit- 
ness to  each  other,  as  joint  contractors.  And,  still  further^ 
if  the  plaintiff  obtain  judgment  in  this  action,  the  debt 
upon  the  note  will  become  a  judgment  debt  from  the  de- 
fendant to  the  plaintiff;  and,  if  the  defendant  afterwards 
pays  this  judgment  debt,  he  could  not  maintain  an  action 
for  contribution  against  the  witness,  without  resorting  to 
the  judgment,  which  judgment,  by  the  provisions  of  the 
statute^  cannot  be  given  in  evidence  against  the  witness. 
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And,  although  it  has  been  argued  that  the  defendant  1841. 
might  in  that  case  maintain  his  action  against  the  witness 
for  contribution  simply  by  producing  in  evidence  the  note 
and  proving  the  act  of  payment ;  yet  such  does  not  ap- 
pear to  be  the  case :  for,  it  would  in  effect  be,  to  present 
to  the  court  a  cause  of  action  which  is  not  founded  in  truth 
and  reality,  the  right  to  contribution  being  in  truth  founded 
on  a  payment  made  in  satisfaction  of  a  judgment,  not  on 
the  payment  of  a  debt  due  upon  a  promissoiy  note  :  and 
the  defendant  would  have  it  in  his  power  to  defeat  it  by 
requiring  a  bill  of  particulars  of  the  debt  on  which  the 
payment  was  made :  and,  in  case  of  payment  of  the  note 
being  relied  upon  as  the  foundation  of  the  suit,  by  giving 
the  judgment  in  evidence,  which  he  would  be  entitled  to 
do  under  the  terms  of  the  statute,  when  the  verdict  has 
been  given  against  the  party  on  whose  behalf  he  gave  his 
evidence.  And,  indeed,  with  respect  to  the  costs  of  the 
defence  of  the  original  action  (supposing  that  any  could 
be  demandable),  it  is  clear  that  they  could  not  be  recovered 
without  producing  the  judgment  itself. 

Now,  unless  the  liability  incurred  by  the  event  of  the 
suit  could  be  enforced  without  resorting  to  the  judgment, 
the  witness  is  admissible  under  the  provisions  of  the  sta- 
tute :  and,  for  the  reason  above  given,  we  think  that  it 
cannot.  The  case  of  Slegg  v.  Phillips,  4  Ad.  &  E.  852,  6  N. 
&  M.  360,  which  has  been  much  relied  on,  turned  upon 
the  question  whether  the  interest  of  the  witness  was  not 
as  great  or  greater  against  than  in  favour  of  the  party  by 
whom  he  was  called.  The  statute,  upon  which,  as  we  think, 
this  case  must  be  decided,  was  passed  in  August,  1833 ; 
and,  although  the  trial  in  Slegg  v.  Phillips  took  place  at 
the  sittings  after  Michaelmas  Term,  1834,  the  statute  was 
not  at  all  referred  to  either  by  the  Bar  or  the  Court  in  the 
discussion  of  that  case,  which  appears  to  have  been  treated 
as  it  would  have  been  considered  before  the  statute. 


fir  ^&sa/t   'Tf  Miiiiir  wrt  ^nniL  *&sr  'IUjhbsuil  3l  tfis- 
«  "^  nie  iir  2fc  30Br  ssiL  smK  le 


SaiiB-  ftwg»iii"£wrf  ^jte^^ 


'VM  ifdMsnoeA  to  iie  smrr:  a!'  Zsasut-  inr  iiK  jMBrmif  'ii»  tbdik  aeny 
fgicr  11  "lift  Tsmt  ti  9'utiat  x  Tliir'  jidunrnd.  in:  ^uc  wi.iiii  -tmcBC-  iis 
flUfK.  >  IC  k  V^itftn.  smxiBL    Jtsai.  ma.  :&k    3faui&    i£ 


e^'&dofiiHiiftiBrnnc.t&iKJBrQiic      1  KL  A:  San.  &ISL 


BiftSAJX  r.  Gall 

)K«.iM«Ui»         -I^HE  SOLICTTOBUGEXEBAL,  on  m  finKr  dxr  in  Ooi 
UnSy  obudned  m  nde  nisi  to  kc  ande  sm  xvsd  rsade  m 


fct^AiMif^  tim  eamt,  on  tte  gwwmd  of  iJPegcd  ifmiet  epodact  €» 
tfefotrt  fif  tfcearfaitnton.  And,  on  his  nHyfin^  to  nnke 
tibe  mk  alMohite — 

jiidiierUy,  Serjeuit,  objected  tliat  the  pnctice  of  tlie 
coorl  did  DOC  allov  an j  matten  rdadng  to  avaids  to  be 
argned  on  the  last  daj  cf  term. 

Tike  SoUciUmr'^emeral  contended,  that,  though  an  original 
mc^D  to  iet  aside  an  award  could  not  be  made  on  the  last 
djgr  of  term—Nettlet&n  t.  Crosby,  Tidd's  Practice,  9th  edit., 
408;  yet  there  was  nothing  to  prerent  cause  being  shewn 
on  that  day. 

TiTTDAL,  C.  J. — ^The  rule  is  much  more hirgely  laid  down 
bjr  Hullock,  B.,  in  Watkins  v.  Phillpoits,  M'Clel.  &  Y.  393. 
He  sajs :  ''  No  questions  on  awards  are  heard  in  any  court 
in  Westminster-HaU  on  the  last  day  of  term/'  The  rule 
therefore  must  be  enlarged. 
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Maule^  J.^  referred  to  the  rule  of  court  of  Michaelmas        1841. 
Term,  36  Geo.  3.  '^;;^^ 

V, 

The  rest  of  the  court  concurring,  the  rule  was —  Gale. 

Enlarged  (31). 

(31)  In  the  following  term  cause  was  shewn,  and  the  rule  was  dis- 
charged :  vide  post,  Vol.  3. 


Maroetts  v.  Cowley.  Monday, 

HIS  was  an  action  of  assumpsit  for  goods  sold  and  Affidavits  are 
delivered,  tried  before  the  undersheriff  of  Warwickshire  ahcw*how*the 
on  the  15th  January  last,  when  a  verdict  was  found  for  ^"^^J^Jj^th^e 
the  plaintiff,  damages  11/.  14s«.,  including  a  sum  paid  into  case  of  a  trial 

*^  ^  &  r  before  a  sherif; 

court.  where  the  notes 

are  silent  on 

Channelly  Serjeant,  on  a  former  day,  obtained  a  rule  nisi  *^«  "***y**^*' 
for  a  new  trial,  on  the  grounds  of  misdirection  and  that  the 
verdict  was  against  evidence. — ^The  materials  upon  which 
he  moved  were  merely  a  copy  of  the  notes  of  the  under- 
sheriff,  verified  by  affidavit :  but  there  was  nothing  in  the 
notes,  or  otherwise,  to  shew  how  the  case  had  been  pre- 
sented to  the  jury. 

The  Solicitor- General  shewed  cause,  upon  an  affidavit 
stating  that  the  undersheriff  left  the  case  to  the  jury  upon 
the  credit  to  be  attached  to  the  testimony  of  the  witnesses 
on  the  one  side  and  on  the  other. 

Channell,  Serjeant,  objected  that  the  course  of  the  pro- 
ceedings at  the  trial  could  only  be  gathered  from  the  notes 
furnished  by  the  undersheriff. 

But  the  Court  said,  that,  in  the  absence  of  an  affidavit 
on  the  part  of  the  defendant  shewing  that  the  case  had 


584  nr  tn  comi <nr  tlwab, 

1841.  been  im|»foperly  left  to  the  jmj,  it  mnal  be  assumed  to 

MAKGKTn  ^^^  been  left  properlj :  and  the  mle  was  ulthnatrlj  dis^ 

CoJ^ET.  ^**^^Swi.  j^jj^  discharged. 


J%&.UK.' 


DoK  d.  MomoAN  r.  Roe. 


T 


ALFOUKD,  Seijeant,  moTed  for  jndgment  against  the 
rak  far  jndg.  ^  casnal  ejectoT.  The  motion  being  negatiTed^  on  the  ground 

of  a  defect  in  the  affidarit,  the  learned  Serjeant  prayed  that 


dbc  casoal 


nttwrtohe       the  rule  mi^t  go  on  producing  to  the  officer  a  proper  affi- 
tke^mUmyoi    dant  On  a  ftiture  day. 


^dl^iaU       TiXDAL,  C.  J.— The  difficulty  will  be  that  in  that  case 
<  the  rule  would  bear  a  date  anterior  to  the  date  of  the 

■®^"*-  Role  refused. 


dsy. 


Mimdam  JoHXSTONK  and  Others  r.  FaiEOMAN^  Executrix^  &c. 

FA.  Im!      j 
It  is  no  mnswer  xSSUE  was  joined  in  this  cause  in  Easter  Term  last^  and 

judgment  aa  in   i^oticc  of  trial  was  giveu  for  the  sittings  after  Trinity  Term. 

raiL  ^"i^'     ^^  plaintiffs,  however,  did  not  proceed  to  trial  pursuant 

piaintii^  who     to  the  noticc;  but,  on  the  20th  July,  they  filed  a  bill  in 

hftd  been  pro* 

cceding  both  at  Equity  against  the  defendant,  praying  an  accoimt  of  the 
equity  in  "re-  estate  of  the  testator,  and  of  what  was  due  firom  him  to 
•pect  of  the        them  at  the  time  of  his  decease,  &c.     The  defendant  put 

wmc  matter,  '  ^ 

bad,  under  an  in  her  auswer  on  the  29th  September :  and,  on  the  10th 

in  equity  at  the  NoTcmber,  the  Master  of  the  Bolls,  at  the  instance  of  the 

dd'lra^tfbm  defendant,  ordered  that  the  plaintiffs  should  within  dght 

P^*®  'd'hlld**  ^y'  ^®^*  ^  which  court  they  would  proceed;  and  that,  if 

elected  to  pro-  they  should  clcct  to  procecd  in  Equity,  then  their  proceed- 

****"***    '*  ings  at  law  were  thereby  stayed  by  an  injunction ;  but  that, 

if  they  should  elect  to  proceed  at  law,  or  in  default  of  such 
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election  by  the  time  thereinbefore  limited,  then  it  was  or-        1841. 
dered  that  the  plaintiflfs'  bill  should  thenceforth  stand  dis-    j^^^"^^^ 
missed  with  costs.     On  the  14th  November,  the  plaintiffs  •• 

Friedman. 

elected  to  proceed  in  Equity:  and  on  the  eighth  day  of  the 
present  term — 

Manninff,  Serjeant,  obtained  a  rule  nisi  for  judgment  as 
in  case  of  a  nonsuit,  for  not  proceeding  to  trial  at  the  Sit- 
tings after  Michaelmas  Term  (32). — He  cited  the  case  of 
Anderson  v.  Tombs,  2  Anstruther,  568.  There,  the  plain- 
tiff was  proceeding  at  law  and  in  Equity,  and  upon  an 
order  to  elect,  elected  to  proceed  in  Equity,  he  being  then 
under  a  peremptory  undertaking  to  tiy  the  action  at  law. 
On  a  motion  for  judgment  as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial,  it  was  objected  that  the  plaintiff  could 
not  proceed  to  trial,  being  restrained  by  the  order  in 
Equity.  But  the  court  said :  "  K  you  elect  not  to  proceed 
at  law,  you  must  abide  by  the  consequences  of  such  elec- 
tion :"  and  the  rule  was  made  absolute. 

TTie  Solicitor- General  now  shewed  cause. — Judgment  as 
in  case  of  a  nonsuit  is  given  by  the  statute  14  Qeo,  2,  c.  17, 
s.  1,  for  a  voluntary  default  on  the  part  of  a  plaintiff,  in 
not  proceeding  to  trial  according  to  the  course  and  prac- 
tice of  the  court.  Anderson  v.  Tombs  cannot  be  law :  a 
defendant  cannot  be  allowed  first  to  tie  up  the  plaintiff's 
proceedings  by  an  injunction  (of  which  the  shewing  cause 
against  this  rule  is  a  positive  breach),  and  then  to  come 
and  complain  of  his  not  proceeding  as  a  default  (33).    The 

(32)  A  similar  rule  was  moved  (33)  In  Doe  d.  Steppins  v.  Lord, 

for  on  the  second  day  of  term^  for  2  Dowl.  419,  where  the  plaintiff 

the  default  in  not  proceeding  to  had  at  the  defendant's  request  for- 

trial  at  the  sittings  after  Trinity  home  to  proceed  to  trial  pursuant 

Term,   for  which  default  the  de-  to  notice,  Patteson,  J.,  held,  that 

fendant  had  in  Michaelmas  Term  the  defendant  could  not  afterwards 

obtained  a  rule  for  costs  of  the  day  move  for  judgment  as  in  case  of  a 

— Reg.  Gen.  Hilary  Term,  2  Will,  nonsuit.  And  in  Weller  v.  Goyton, 

4,  s.  69.    The  rule  was  on  that  oc-  I  Burr.  358,  it  was  held  that  the 

casion  refused — vide  ante,  p.  431.  statute  does  not  extend  to  any  case 


J^h 


.,  /  -^  I 


TO  3UIL  3>  OBonpe 


:anr  -jmof^  jt  7  liuil  le   aauaeL  jl  nrr  jesxoil  cnr  mnt  ad:  ^* 

in  wr  ifju  sscanr^  sanca   if   wiiiii  xr  W^ 

dte»  ^md  rtie  itagnttif  ir  limmfBi  ji  mr  «ca  jcmm  'iTTOfc 

tfmrts  jBwgggtmr,  it  iiuilaaidannrielcwmLiiir  t&e  jmEge 
#r  jnd^i  if  diie  'wiii  'Smns  riaijeetireiy.  ast  any  time  afier 
floefa.  iffgfert^  apun.  TUfitiim  maite  in  (ipen.  ^loiirt  (ioe  natzce 
hwnm^  hftea.  ^psrfOL  tfaergcflT ,  ^  j^ire  tiie  like  jni^gnient  Sir 
die  fie&ndanc  nr  tipfrnrfanta  ixL  ^snarr  socfi.  actiaiL  or  mxt^ 
as  in  (SUKft  of  zumanit^'' te.  The  ceiilaaf  tbed^^suboittzi 
fake  die  canae  down,  by  graviaa  and  xn  muve  &r  jndgmoit 
aa  in  caae  af  a  Tuinanit;.  are  hv  no  mooia  co-extsnave ;  Sir. 
dusre  are  many  caaea  to  xrhick  the  scacxdae  docsa  not  a^y 
ami  in  which  the  defbidaiit  may  yet  proceed  fay  prcnriao^M). 
The  <!aae  of  Jmdermm.  t.  TbiiuSiff  i»  predaely  in  point. 

TrsfOAL,  C.  J. — ^The  caae  in  Anatradier  ia  certainhr  in 
point.    The  role  moat  ther^re  be  made  ahiKitnte, 

Bole  abaotnte. 

tHMTS  di«  plaint  enoU  nut  hove  iCiaii&ed  br  mjimctaiii. 
IkMn  AonmieKft  if  he  hsbd  proceeded  (.14)  •*  The  goTM  and /iraciMtfrf 

t«v  triiU,     And  see  Anoaymoas,  I  die  court;  refiared  Da  hj  the  stir> 

Chit*  lUp«  290,  a^  where  a  roie  tofie,  isy  diat  which  befiare  legulafied 

ttiff  jnd^piMnt  jw  m  ease  of  a  DOOr-  the  trial  by  pcovraoE.'* — TukTs 

Mac  waa  diaebairj^ed  nncoiiditioo-  tiee,  9th  edit.   7&I ;  Tidd's  N4 

•Hy^  on  tK«  grmmd  that  the  plain-  Pjncticey  463. 
•   fTM^ediiigs  had   been 


,U»'. 
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1841. 

St.  Leoer  v.  Di  Nuovo.  Monday, 

TFeb.  \8t, 
HIS  was  an  action  brought  against  the  defendant  to  !» *"  action 

,         for  crim.  con. 

recover  damages  for  an  alleged  criminal  conversation  with  the  court  or- 
the  plaintiff's  wife.  %f^  giv^  se- " 

curity  for  costs, 

Bompas,  Serjeant,  on  a  former  day  in  this  term,  upon  it  being  swom, 
affidavits  stating,  amongst  other  things,  that  the  plaintiff  unctiy  denied, 
was  a  native  of  France,  and  was  usually  resident  at  dif-  l^^Ji^^^TlwU 
ferent  places  on  the  continent  of  Europe,  and  had  no  per-  ^en^e  in  this 

'  .       country. 

manent  residence  in  this  country,  and  that  he  had  admit- 
ted that  he  came  to  this  country  for  the  mere  purpose  of 
bringing  the  action — obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  proceedings  should  not  be 
stayed  until  he  gave  security  for  costs. 

Talfourd,  Serjeant,  now  shewed  cause^  upon  affidavits 
which  stated,  that  the  plaintiff  was  domiciled  in  this  king- 
dom and  had  no  intention  whatever  of  departing  there- 
from ;  that  he  had  been  resident  in  this  country  (excepting 
during  a  period  of  six  weeks  or  two  months  in  the  year 
1835,  from  October,  1836,  to  May,  1837,  and  from  May, 
1838,  to  November,  1840)  for  the  last  eight  years.  The 
action  was  commenced  on  the  15th  December,  1840. 
The  learned  Serjeant  submitted,  that,  to  entitle  him  to 
ask  for  security  for  costs,  the  defendant  ought  to  have 
shewn  by  affidavit  that  the  plaintiff  was  resident  abroad  at 
the  time  the  action  was  brought ;  and  that  the  affidavits 
in  answer  to  the  application  sufficiently  shewed  that  the 
plaintiff  was  in  fact  domiciled  in  this  country,  and  had 
been  so  for  a  long  series  of  years,  with  a  few  necessary 
exceptions ;  and  consequently  that  there  was  no  ground  for 
calling  upon  him  to  give  security. 

Bompas,  Seijeant,  in  support  of  his  rule. — It  was  not 
necessary  for  the  defendant  to  shew  that  the  plaintiff  was 

VOL.  II.  Q  Q 
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In  order  to  shew  that  the  representations  in  question         1841. 

(which  were  made  in  the  year  1835,  and  before  the  plain-  shrbwsburt 
tiff  became  a  holder  of  scrip — he  having  purchased  in  July  »• 

and  August,  1836)  were  untrue,  the  plaintiff  offered  in 

Evidence  re- 

evidence  a  book  which  had  been  kept  by  Malachi  at  the  jected. 
mine  whilst  acting  as  agent  to  the  directors,  and  contained 
entries  of  the  sales  of  ore.  This  book  was  objected  to,  on 
the  ground  that  it  was  not  shewn  to  have  been  kept  by 
Malachi  in  the  course  of  his  employment  at  the  mine,  and 
there  being  no  evidence  to  shew  that  the  defendants  had 
ever  seen  the  book  until  after  Malachi  had  ceased  to  be 
their  agent,  and  after  the  plaintiff  had  purchased  his  shares. 
The  learned  judge  allowed  the  objection. 

On  the  part  of  the  defence,  conversations  between  Evidence  ad- 
Malachi  and  Grout,  one  of  the  defendants,  and  between  ™*  ^  ' 
Grout  and  Harrison,  another  of  the  defendants,  relative 
to  the  state  and  prospects  of  the  mine,  before  the  forma- 
tion of  the  company,  were  (though  objected  to)  allowed 
to  be  given  in  evidence,  for  the  purpose  of  shewing  bona 
fides  on  their  part,  and  that  they  had  been  themselves 
misled. 

It  also  appeared,  that,  towards  the  close  of  the  year  1835, 
the  directors  made  a  dividend  of  18  per  cent.,  and  that 
the  shares  (their  nominal  value  being  20/.  per  share)  had 
been  sold  in  the  market  as  high  as  85/.  per  share ;  that 
the  plaintiff  (who  was  an  attorney)  had  purchased  at  5/. 
per  share;  and  that,  in  April,  1836  (which  was  about  three 
months  before  the  plaintiff  became  a  shareholder),  the 
directors  published  a  report  calculated  very  much  to  de- 
stroy the  effect  of  the  promises  at  first  held  out  to  the 
public ;  but  the  knowledge  of  this  report  was  not  brought 
home  to  the  plaintiff. 

In  leaving  the  case  to  the  jury,  the  learned  judge  told 
them,  that,  in  order  to  entitle  the  plaintiff  to  their  verdict, 
they  must  be  satisfied  that  the  representations  in  question 
were  really  made  by  the  defendants,  that  they  were  false, 

qq2 
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1841.        that  the  defendants  knew  them  to  be  false^  and  that  the 
Shrews"*'      plaintiff  had  become  a  purchaser  of  scrip  on  the  faith  of 

V'  such  false  representations. 

Blount. 

The  jury  found  substantially  for  the  defendants. 

Halcomb,  Serjeant,  now  moved  for  a  new  trials  on  the 
ground  of  misdirection^  and  that  the  verdict  as  to  some  of 
the  defendants  was  against  evidence :  and  also  that  evi- 
dence had  been  rejected  which  ought  to  have  been  received, 
and  evidence  admitted  which  ought  to  have  been  rejected. 
The  main  question  is,  whether  the  defendants  are  not 
responsible  for  damage  sustained  by  the  plaintiff  in  conse- 
quence of  the  false  representations  made  by  them,  though 
they  might  have  been  ignorant  at  the  time  of  making 
them  that  they  were  false.  [Tindlo/,  C.  J. — The  proposition 
is  directly  opposed  to  the  doctrine  of  all  the  cases  from 
Pasley  v.  Freeman,  3  T.  R.  51,  and  Hay  craft  v.  Creasy, 
2  East,  92,  downwards.]  Having  ample  means  of  know- 
ledge within  their  power,  it  was  the  bounden  duty  of  the 
defendants  to  ascertain  the  truth  of  the  representations 
held  out  by  them  to  the  public.  In  Comfoot  v.  Fowke, 
6  M.  &  Welsby,  358,  Lord  Abinger  says  :  "  The  warranty 
of  a  fact  which  does  not  exist,  or  the  representation  of  a 
material  fact  contrary  to  the  truth,  are  both  said,  in  the 
language  of  the  law,  to  be  fraudulent,  although  the  party 
making  them  suppose  them  to  be  correct."  And,  referring 
to  the  case  of  Pawson  v.  Watson,  Cowp.  785,  he  adds: 
"  Lord  Mansfield  lays  it  down  generally,  that,  in  a  repre- 
sentation to  induce  a  party  to  make  a  contract,  it  is  equally 
fedse  for  a  man  to  affirm  that  of  which  he  knows  nothing, 
as  it  is  to  affirm  that  to  be  true  which  he  knows  to  be  false. 
This  maxim  is  neither  negatived  nor  qualified  by  the  doc- 
trine laid  down  in  that  class  of  cases  derived  from  Pasley 
V.  Freeman,  The  plaintiffs  in  those  cases  sought  to  charge 
a  party  with  damages  for  stating  that  which  he  believed 
to  be  true,  though  he  did  not  know  it  to  be  so,  in  answer 
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to  inquiries  made  by  the  plaintiff  respecting  the  credit 
of  a  third  person.  There  the  defendant  had  no  end  to 
gain,  no  interest  in  the  event,  no  motive  to  deceive ;  he  was 
not  one  of  the  dramatis  person®  in  the  construction  of  any 
contract."  [Matde,  J. — There  is  no  contract  between  the 
plaintiff  and  the  defendants  in  this  case;  and  without  a  con- 
tract there  can  be  no  warranty  (35).  Tindal,  C.  J. — You  can- 
not carry  it  higher  than  a  false  representation  by  a  person 
having  an  interest  in  the  thing  which  is  the  subject-matter 
of  the  representation,  without  knowledge  of  its  falsehood.] 
In  Hay  craft  v.  Creasy y  Lord  Kenyon  said,  ''it  was  enough 
to  state  that  the  case  rested  on  this,  that  the  defendant 
affirmed  that  to  be  true  within  his  own  knowledge  which 
he  did  not  know  to  be  true**  And  he  afterwards  added, 
''  that,  as  to  the  want  of  criminal  intention  in  the  party 
making  the  false  representation,  he  had  learned  from  Lord 
Bacon^s  Maxims  that  there  was  a  distinction  in  that  respect 
between  answering  civiliter  et  criminaliter  for  acts  injuri- 
ous to  others :  in  the  latter  case  the  maxim  applied,  actus 
non  facit  reum  nisi  mens  sit  rea ;  but  it  was  otherwise  in 
civil  actions,  where  the  intent  was  immaterial  if  the  act 
done  were  injurious  to  another."  In  Schneider  v.  HecUh, 
3  Camp.  506,  Sir  James  Mansfield  says :  "  It  signifies  no- 
thing, whether  a  man  represents  a  thing  to  be  different 
from  what  he  knows  it  to  be,  or  whether  he  makes  a  repre- 
sentation which  he  does  not  know  at  the  time  to  be  true  or 
false,  if  in  point  of  fact  it  turns  out  to  be  false."  The 
rule  to  be  gathered  from  all  the  authorities  seems  to  be, 
that,  though  an  action  lies  not  for  the  mere  assertion  of 
that  which  is  false,  though  injury  result  to  another;  yet. 


(35)  See  the  judgment  of  Grose, 
J.,  in  Pasley  v.  Freeman,  3  T.  R. 
5'i,  where  that  learned  judge  says : 
*'The  cases  on  this  head  are 
hrought  together  in  Bro.  tit.  De- 
ceit, pi.  29,  and  in  Fitz.  Ahr.  I 
have  likewise  looked  into  Danvers, 


Kitchens,  and  Comyns,  and  I  have 
not  met  with  any  case  of  an  action 
upon  a  false  affirmation,  except 
against  a  party  to  a  contractf  and 
where  there  is  a/^romis^ ,  either  ex- 
press or  implied,  that  the  fact  is 
true  which  is  misrepresented." 


1841. 


Shrewsbury 

V. 

Blount. 
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1841.        wherever  a  man,  whether  moved  by  his  own  interest,  or 

Sbbew^bubt   '^^^^^^^  ^^  collusion  with  another,  makes  an  assertion  with 

V.  intent  to  deceive,  or  that  is  calculated  to  deceive  a  third 

Blount. 

person,  knowing  or  having  the  meant  of  knowing  that  the 
assertion  he  makes  is  false,  there  an  action  wiU  lie :  see 
Baiiey  v.  Merrell,  3  Bulstr.  95 ;  Comyns's  Digest,  Adiam 
tqxm  the  Case  for  a  Deceit,  (A.  1.);  Pasley  v.  Freetnam^ 
3T.  R.51;  Haycrfjfi  v.  Creasy,  2  East,  92;  ffWiammm  ▼. 
AlUson,  2  East,  446;  DobeU  v.  Stevens,  3  B.  &  C.  623^ 

5  D.  &  R.  490;   Foster  v.  Charks,  4  M.  &  P.  61,  741, 

6  Bing.  396,  7  Bing.  105 ;  Devour  v.  SieinkeOer,  8  Scott, 
202,  6  New  Cases,  84. 

Book  improper-      The  book  Containing  the  entries  of  sales  of  ore  ought  to 
^  have  been  received  in  evidence.     It  is  true  there  was  no 

evidence  to  shew  that  the  book  was  kept  at  the  mine  by 
Malachi  in  the  course  of  his  employment  there  as  agent; 
nor  that  the  book  had  ever  been  brought  to  the  notice  of 
the  defendants  before  the  plaintiff  became  possessed  of 
his  scrip.  But  it  was  proved  to  have  been  produced  by 
the  directors  at  a  meeting  of  the  shareholders  in  the  year 
1837,  and  to  have  been  then  adopted  by  them  as  a  genuine 
book.  [^Erskine,  J. — ^That  evidence  was  not  given  until 
after  I  rejected  the  book] . 
CoDTeraatioDfl.        The  Conversations  between  Malachi  and  Grout  (one  of 

the  defendants),  and  between  Grout  and  Harrison  (another 
of  the  defendants),  as  to  the  condition  and  prospects  of 
the  mine  were  improperly  admitted.  \_Erskine,  J. — ^I  admit- 
ted the  conversations  for  the  purpose  of  shewing  that  the 
defendants  were  acting  bona  fide  upon  information  received 
by  one  of  the  defendants,  and  communicated  to  another  of 
them  before  he  embarked  in  the  concern,  from  one  who 
must  be  presumed  to  have  had  some  knowledge  upon  the 
subject,  and  which  information  the  defendants  really  be- 
lieved to  be  true.]  Nothing  can  be  more  mischievous  than 
to  allow  evidence  to  be  given  of  what  one  defendant  says 
to  another  defendant,  to  shew  bona  fides. 
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TiNDAL^  C.  J. — ^I  give  no  opinion  upon  the  question        i841. 
that  has  formed  the  principal  feature  in  the  argument  of   g,^^[^^JI^^Y 
to-day^  viz.  the  alleged  misdirection^  because  it  cannot  v. 

Blount. 

properly  arise  whilst  the  verdict  upon  the  issue  whether  or 
not  the  plaintiff  became  the  purchaser  of  shares  in  conse- 
quence of  the  misrepresentations  of  the  defendants^  which 
goes  to  the  root  of  the  action^  stands  for  the  defendants. 
That  the  plaintiff  did  become  the  purchaser  of  shares  in 
the  mine  in  consequence  of  the  representations  held  out  in 
the  scrip-certificates^  the  jury^  upon  a  full  consideration  of 
the  facts  and  circumstances,  have  thought  fit  to  negative : 
and,  before  we  set  aside  their  verdict^  we  must,  according 
to  all  the  practice  of  Westminster-Hall,  be  satisfied  that 
the  conclusion  they  have  arrived  at  is  manifestly  founded 
in  error.  Let  us  see  how  the  facts  stand.  The  scrip-cer- 
tificates were  issued  in  1835,  at  a  nominal  value  of  20/., 
holding  out,  as  usual,  vast  promises.  The  plaintiff  became 
the  purchaser  of  certain  shares  in  the  months  of  July  and 
August,  1836,  at  the  price  of  5/.  per  share.  It  was  for  the 
jury  to  say  whether,  as  matters  then  stood,  the  representa- 
tions held  out  in  the  scrip-receipts  could  have  induced 
the  plaintiff  to  lay  out  his  money.  One  material  point  for 
their  consideration  was,  the  market  price  of  these  scrip- 
receipts  as  compared  with  their  nominal  value.  They  might 
very  properly  consider  that  the  fact  of  his  purchasing  20/. 
shares  at  5/.  each  was  enough  to  put  the  plaintiff  upon  in- 
quiry as  to  whether  the  concern  remained  in  the  state  in 
which  it  was  represented  to  be  at  the  time  the  scrip  was 
first  issued.  Once  issued,  it  is  to  be  observed,  the  directors 
had  no  power  to  recall  the  scattered  scrip.  Then,  in  April, 
1836,  a  public  meeting  of  the  shareholders  was  held, 
and  a  report  published  tending  very  much  to  impair  the 
primary  statements  in  the  scrip-certificates.  It  is  true 
there  was  no  evidence  to  shew  that  this  report  ever  came 
to  the  knowledge  of  the  plaintiff.  But  the  jury  were  at 
liberty  to  reason  a  little  on  the  subject.    A  very  slight 
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1841.        inquiry  would  have  satisfied  the  plaintiff  that  the  hopes 
Shrewsbury  ^®^^  ^^*  ^7  ^'^  scrip-receipts  were  fallacious.     I  therefore 
O'  see  no  objection  to  the  jury  concluding  that  the  plaintiff 

might  have  arrived  at  a  knowledge  of  the  true  state  of 
the  mine  had  he  used  reasonable  and  ordinary  diligence. 
The  whole  was  matter  for  the  consideration  of  the  jury. 
They  did  not  believe  the  plaintiff  had  been  misled.  It 
most  be  remembered,  too,  that  the  plaintiff  is  an  attorney. 
That  fact  I  urge  no  further  than  this,  that  it  may  be  fairly 
assumed  he  is  a  man  of  skill,  and  one  not  likely  to  have 
parted  with  his  money  upon  the  mere  faith  of  represen- 
tations of  this  sort,  which  his  experience  and  knowledge 
of  business  must  have  taught  him  to  be  uniformly  replete 
The  book  pro-  ^jth  falsehood. — It  has  been  obiected  that  the  learned 

pcrly  rejected.  ,  •* 

judge  erred  in  rejecting  the  book  said  to  have  been  kept 
by  Malachi.  That  objection  received  its  answer  in  the 
course  of  the  discussion.  To  make  it  admissible,  there 
ought  to  have  been  some  evidence  that  it  was  kept  by 
Malachi  in  the  course  of  his  employment  as  the  agent  of 
the  defendants :  there  was  nothing  to  identify  the  defend- 
ConTcrsationt  ants  with  it  at  the  time  it  was  rejected. — ^It  has  been  fiir- 
ccWed^^  "'      ther  objected  that  the  conversations  between  Grout  and 

Harrison,  two  of  the  defendants,  and  between  Grout  and 
Malachi,  upon  the  subject  of  the  mine  and  its  prospects, 
were  not  legitimate  evidence  on  the  part  of  the  defend- 
ants. Undoubtedly  they  were  not  evidence  that  what  was 
said  by  Malachi  to  Grout  and  by  Grout  to  Harrison  was 
true.  But,  considering  what  was  the  subject-matter  of 
the  inquiry,  the  issue  to  be  tried  by  the  jury  being  whe- 
ther or  not  the  defendants  had  acted  with  bona  fides,  I 
am  of  opinion  that  the  conversations  could  not  properly 
be  excluded.  Upon  the  whole,  the  learned  judge  who 
tried  the  cause  expressing  no  dissatisfaction  with  the  ver- 
dict, I  am  of  opinion  that  it  ought  not  to  be  disturbed. 

BosANQUET,  J. — I  concur  with  the  Lord  Chief  Justice  in 
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thinking  that  there  is  no  sufficient  ground  for  saying  that         1841. 
the  jury  have  come  to  a  wrong  conclusion  upon  the  ques-    se'lil^I^T 
tion  whether  or  not  the  plaintiff  became  the  purchaser       _  '• 

*  ^  ,  Blount. 

of  the  scrip  on  the  faith  of  the  representations  therein 
made.  It  appears  that  the  scrip-certificates  bore  date  in 
July^  1835^  and  that  the  plaintiff  became  possessed  of 
certain  of  them  in  July  and  August^  1836.  Many  circum- 
stances must  have  occurred  in  the  interim ;  and  the  de- 
pressed state  of  the  shares  at  the  time  the  plaintiff  bought 
them^  would  naturally  put  him  upon  his  guard  as  to  the 
statements  contained  in  the  certificates.  The  jury  were^ 
I  think^  well  warranted  in  concluding  that  the  plaintiff 
knew^  or  might  with  slight  inquiry  have  ascertained^  that 
the  company  was  not  at  the  time  he  became  a  shareholder 
in  so  flourishing  a  condition  as  to  admit  of  a  dividend  of 
eighteen  per  cent,  being  paid.  The  fact  of  the  plaintiff 
being  a  professional  man  in  all  probability  influenced  them 
a  little ;  and  I  think  not  improperly.  The  plaintiff  in  my 
opinion  has  no  ground  of  action. — I  also  agree  that  the 
book  that  was  offered  in  evidence  by  the  plaintiff  was  pro- 
perly rejected.  In  order  to  make  it  evidence,  without 
calling  Malachi,  it  was  necessary  to  shew  that  it  had 
been  kept  by  him  in  the  course  of  his  employment  by  the 
company,  so  as  to  identify  them  with  it:  but  no  such 
evidence  had  been  given  at  the  time  the  book  was  of- 
fered  and  rejected. — Then,  in  order  to  shew  that  the  direc- 
tors when  they  issued  the  scrip-certificates  were  acting 
bond  fide,  it  was  material  to  shew  what  were  the  repre- 
sentations and  information  on  which  they  acted.  For  this 
purpose,  the  conversations  objected  to  were  admissible 
evidence. 

Maule,  J. — I  am  also  of  opinion  that  the  verdict  of  the 
jury  in  this  case  ought  not  to  be  disturbed.  There  clearly 
was  evidence  whence  the  jury  were  warranted  in  inferring 
that  the  plaintiff  did  not  purchase  the  scrip  on  the  mere 
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1841.        fisitih  of  the  representatioiis  held  out  by  the  oompanj. 

SHftBwsBUBT    ^^^  ^  heen  on  the  jury,  I  should  unquestioiutbly  have 

_  *'  airiyed  at  the  same  conclusion.    It  therefore  becomes  an- 

Blouht. 

necessary  to  decide  the  principal  question  that  has  been 


mooted — whether  the  defendants  would  be  liable  to 
action  for  the  false  representation,  though  ignorant  of  its 
fidsehood— except  so  feur  as  it  is  incidentally  iuTolved  in 
the  question  as  to  the  admissibility  of  the  evidence  that  was 

Ifmiachi'tbook.  permitted  to  be  given. — Aa  to  the  book  kept  by  Malachi; 

when  tendered,  there  was  nothing  to  identify  the  defendants 
with  it :  all  that  was  then  shewn,  was,  that  it  was  a  bode 
that  had  been  kept  by  one  in  the  employ  of  the  company^ 

CoDTenationi.    It  was  properly  rejected. — ^Then,  as  to  the  statement  made 

by  Orout  (who  received  his  information  firom  Malachi)  to 
Harrison — a  statement  by  one  of  the  defendants  to  another 
of  the  defendants — ^I  am  of  opinion  that  it  was  admissible, 
supposing  it  to  have  been  a  question  upon  this  record  whe- 
ther  each  of  the  defendants  acted  bon&  fide,  and  supposing 
it  would  be  an  answer  to  the  action,  to  shew  that  there  was 
good  reason  to  believe  the  representation  to  be  true,  and 
that  the  defendants  had  acted  upon  that  belief.  Whether 
or  not  proof  of  that  fact  was  material,  depends  in  some  de- 
gree upon  the  main  question,  which  it  is  therefore  neces- 
sary to  determine  to  a  certain  extent :  and  to  this  extent 
I  feel  no  hesitation  in  deciding,  viz.  that  it  would  amount 
to  a  defence,  that  the  defendants  acted  upon  the  belief,  a 
reasonably  well  grounded  belief,  that  the  representations 
were  true,  though  it  should  ultimately  turn  out  that  they 
were  totally  fieJse  and  unfounded.  That  is  all  that  it  is 
necessary  to  decide :  and  for  that  purpose,  and  to  that 
extent,  I  am  of  opinion  that  the  conversations  were  ad- 
missible. 

Erskine,  J. — I  see  no  reason  to  be  dissatisfied  with  the 
verdict;  for,  it  appeared  to  me  that  the  whole  evidence 
shewed  that  the  defendants  really  and  honestly  believed 
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that  the  representations  made  in  the  prospectus  and  in  the        1841. 
scrip-certificates  were  true.    Possibly^  in  summing  up  the   shrewmury 
case  to  the  jury,  I  may  have  laid  a  little  too  much  stress  '* 

upon  that  which  I  felt  to  be  the  main  feature  of  the  evi- 
dence :  it  would  have  been  better,  perhaps,  had  I  taken 
the  view  suggested  by  my  Brother  Maule :  I  did  so  in  sub- 
stance. But,  as  the  jury  have  found  that  the  plaintiff  did 
not  purchase  on  the  faith  of  the  representations  in  the 
scrip-certificates,  the  consideration  of  the  other  point  be- 
comes unnecessary.  For  the  reasons  already  given,  I  think 
the  verdict  was  correct. — It  is  not  necessary  for  me  to  say 
anything  as  to  the  reception  or  the  rejection  of  the  evidence. 
I  expressed  my  opinion  at  the  time ;  and  that  opinion  has 
now  received  the  confirmation  of  the  rest  of  the  court. 

Bule  refused. 


Daniels  t;.  Coombe.  Wednetday, 

A  Jan,  27th, 

ixSSUMFSIT  on  a  bill  of  exchange  at  three  months  for  in  an  action 
100/.,  drawn  on  the  16th  March,  1840,  by  one  T.  Atkin-  JS^onl^'^'a'* 
son  upon  and  accepted  by  one  T.  Dann,  and  successively  'emote  indorsee 

.     ,  ,,       *    ..  t  n,  ^™-  '•M^.,  ,        ,       ,    ^      ;     ofabillofex. 

mdorscd  by  Atkinson,  by  one  T.  W .  Milner,  by  the  defend-  change,  the  de- 
dant,  by  one  P.  J.  Lumley,  and  by  one  R.  A.  Phelps  to  the  ^°  that  he  was 

plaintiff.  ?^uced  to  in- 

*^  ^  done  the  bill  by 

Plea — that  the  defendant  was  induced  and  persuaded  to  the  fraud,  covin, 
indorse,  and  did  indorse  the  biU,  by  the  fraud,  covin,  and  ."^ItTo'/^'. 
misrepresentation  of  the  plaintiff  and  the  said  P.  J.  Lumley  ?^°<JJherof  the 
and  R.  A.  Phelps,  and  other  persons  in  collusion  with  them.  *n<io"er«  and 

*   ,  .  '   other  penoni  in 

and  without  any  value  or  consideration — ^verification.  coUuaion  with 

Replication — ^that  the  defendant  did  not  indorse  the  said  omanyvaiaeor 
bill  by  the  fraud,  covin,  or  misrepresentation  of  the  plain-  J^"^*jJ^^* 
tiff  and  the  said  P.  J.  Lumley  and  R.  A.  Phelps,  or  any  or  traversed  the 
cither  of  them,  or  by  the  fraud,  covin,  or  misrepresentation  covin,  andmiU 
of  any  other  person  or  persons  in  collusion  with  them  or  !!Suid"g«S* 
any  or  either  of  them — concluding  to  the  country.  ^  ipedai  de* 


murrer* 


Id4l. 


D*.fIEI^ 
9. 

Canuum, 


SpecisI  rfft»niiipw^i^ — g—ijMiiTi^  for  <?aiHHBj  gnuiigwi  o&ers, 
that  the  replicntioa  omitted  to  trayene  a  matmaT  aOega* 
tion  in  the  plea,  viz.  that  tifiere  was  no  Talne  or  ccniBdera^ 
tUMi  6xr  the  defendant^a  indoraenient.     Jamder. 


ChaumeU,  Sexjeant,  in  snpportof  die  dHiiini'nay  sabmittEdy 
iSMit,  dion^  the  plea  might  ha;ve  besi  bad,  an  special  de- 
Buirrer,  Cbr  dnpHcity,  maamoch  as  it  contained  two  answers 
to  the  action,  viz.  firand  and  want  of  consideration,  tihe 
replication  was  clearly  defective  in  confining  die  traverse 
to  the  alleged  frand ;  whereas  the  whole  might  have  been 
pot  in  issne  bvde  injnriA — banc  v.  Farrwr,  1  K.  j^  Welsbv, 
65,  4  DowL  730. 

Mawmg,  Serjeant,  contra,  was  stopped  by  the  conrt. 

PzA  CiraiAX. — ^The  biD  did  not  come  to  the  plaintiff 
hj  immediate  indorsement  firom  the  defendant.  The  plea 
does  not  allege  that  the  plaintiff  did  m^t  give  vahie  for  the 
indor^ment  to  him;  and  there&re  iasoe  was  properlT 
taken  on  the  allegation  of  &aad. 

Judgment  for  the  plaintiff. 


MtmtUy,  Toxs  r.  Nash. 

Feb.  IsL         A 
Tii«  eovn  wm    A  writ  of  sxmimons  was  issued  at  the  suit  of  the  plaintiff 

4McringM,  against  the  defendant  in  this  cause  on  the  5th  May  last, 

though  eb«  aflu  Q^  ^{^  22nd  of  the  same  mouth  a  distringas  was  issued  to 
wKk5b  ie  iMucd   compel  appearance.     This  writ  issued  pursuant  to  an  order 

IfMnAcient — in 

not  diteUMin^  the  circanuitance!!  from  which  it  was  inferred  that  the  defendant  kept  oat  of  the 
way  to  avoid  the  tenricc  of  the  writ  of  iiumnuNU — onle^s  it  li  di^stinctl  j  sworn  on  Ina  part  that 
th«  ^lac«  at  which  the  attempts  to  serve  him  were  made,  wa^  not  at  the  time  the  pLice  uf  his 
•boda*  or  thai  be  did  not  keep  out  of  the  way  to  avoid  being  served  with  process. 
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of  Coltman^  J.^  which  was  obtained  on  the  21st^  upon  an  1841. 
affidavit  of  the  plaintiff^s  attorney^  stating  the  requisite 
number  of  appointments  and  calls,  on  the  5th,  7th,  and 
9th  of  May  respectively,  at  "  the  dwelling-house  of  the 
defendant,  situate  No.  7,  Adam  Street,  Adelphi,"  for  the 
purpose  of  serving  him  with  a  copy  of  the  writ  of  sum- 
mons,  and  that  he  was  on  each  occasion  informed  by  a 
female  (who  told  the  deponent  that  her  name  was  Hannah 
Ramsay,  and  that  she  was  the  servant  of  the  defendant,) 
that  the  defendant  was  in  the  country,  and  that  it  was 
uncertain  when  he  would  return.  It  was  also  sworn,  that, 
when  the  plaintiff  ^s  attorney  called  at  No.  7,  Adam  Street, 
on  the  9th  May,  and  on  several  subsequent  occasions,  he 
was  informed  by  Hannah  Ramsay  that  the  defendant  was 
occasionally  there,  and  took  away  all  letters  left  for  him. 

Shee,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  dis- 
tringas and  all  subsequent  proceedings  should  not  be  set 
aside  for  irregularity,  with  costs. — ^The  rule  was  obtained 
upon  the  affidavits  of  the  defendant,  of  Arabella  A.  Dommes 
(who  described  herself  as  the  occupier  of  the  house  No.  7, 
Adam  Street,  Adelphi),  and  of  the  servant,  Hannah  Ram- 
say. The  defendant's  affidavit  stated  "that  it  was  not  Defendant** 
true  that  he  occasionally  called  at  the  house  No.  7,  Adam 
Street,  at  any  time  or  times  in  the  month  of  May,  1840, 
for  the  purpose  of  fetching  away  any  letters  or  messages 
that  might  have  been  left  there  for  him;  that  he  never  was 
at  any  time  served  with  a  copy  of  any  writ  of  summons 
in  this  action,  and  that,  if  any  writ  of  summons  in  this 
action  ever  had  been  at  any  time  at  all  issued  against  him 
at  the  suit  of  the  plaintiff,  any  copy  of  such  writ  of  sum- 
mons never  at  any  time  came  to  his  knowledge ;  that  any 
notice  of  declaration  filed  against  him,  or  particulars  of 
the  plaintiff's  demand  in  this  action,  never  was  served 
upon  him  or  ever  came  to  his  knowledge;  that  no  pro- 


to  Imt 
A.  DonoBes  iCafted  tkA  ikt 
left  bjr  tfe  fiiintif  1  iMonpT  at 


I      t  I  •-  f .  I 


Mee  or&etar 


aiiT  copr  tiwrra^  to  kim,  tfe  dcfenduit^  at  IIk 
of  tfe  flaintHr;  and  tliat  it  was  not  true  tliat  die 
oecasaonalh'  caDed  at  Xo.  7,  Adaan  Street^  st 
tme  or  timet  in  tlie  mMitii  of  M^tast,  as  avnm  to 
hawe  been  stated  br  Hannah  Ramsvr  to  tlie  plaintiff's 


t  «-  V I .  I » 1 1 1 


SioHts,  Serjeant,  now  dievcd  canaey  upon  affidarits 
wlienoe  it  appeared  that  a  portion  of  the  ddit  tat  tbe 
lec^iei^i  of  wUdi  the  action  was  brought,  was  eontraeted 
bj  the  defendant  whilst  residing  at  Netting  EUD,  and  tbe 
residue  whilst  residing  at  No.  7,  Adam  Street,  the  depo- 
nent Arabella  A.  Dommes  liring  with  him  at  bodi  tiioae 
places,  and  dsewhere,  as  his  wife,  and  using  his  name ; 
and  that  both  the  plaintiff  and  his  attomerhad  repeatedlj' 
beea  informed  by  the  two  females  that  the  pluntiff's  usual 
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place  of  residence,  when  in  town,  was  No.  7,  Adam  Street.  1841. 
The  learned  Serjeant  submitted,  that,  nnder  the  circum- 
stances disclosed  by  the  affidavits,  the  distringas  was  pro- 
perly issued;  and  that,  at  all  events  the  affidavits  upon 
which  the  present  rule  was  obtained  did  not  establish  a  case 
for  the  interference  of  the  court. 

Shee,  Serjeant,  in  support  of  his  rule. — ^The  distringas 
was  obtained  upon  an  affidavit  that  was  clearly  insufficient 
to  warrant  it.  That  affidavit  merely  states  that  the  gen- 
tleman who  called  at  No.  7,  Adam  Street,  for  the  purpose 
of  serving  the  defendant  with  a  copy  of  the  writ  of  sum- 
mons, was  informed  by  a  female  servant  each  time  he  went 
that  the  defendant  was  out  of  town:  there  is  no  suggestion 
that  that  information  was  untrue ;  nor  is  there  a  single 
fietct  to  warrant  the  assumption  that  the  defendant  was 
keeping  out  of  the  way  to  avoid  the  process.  A  multitude 
of  authorities  might  be  cited  to  shew  that  a  distringas 
could  not  properly  issue  upon  such  an  affidavit.  [Era* 
kme,  J. — ^Is  there  any  case  where  a  distringas  has  been  set 
aside  without  a  distinct  affidavit  on  the  part  of  the  defend- 
ant that  he  did  not  reside  at  the  time  at  the  place  where 
the  caUs  were  made  and  the  copy  left?]  It  is  distinctly 
sworn  by  the  servant  that  the  defendant  had  never  resided 
at  No.  7,  Adam  Street,  since  the  month  of  April,  1840. 
[Mmde,  J. — The  defendant  himself  does  not  deny  that 
No.  7,  Adam  Street,  was  his  place  of  abode.]  It  is  of  the 
utmost  importance  that  these  summary  and  ex  parte  pro- 
ceedings should  be  narrowly  watched. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  this  case  is  not 
to  be  looked  at  as  if  it  were  an  original  application  to  the 
court  for  leave  to  issue  a  distringas :  it  is  for  the  defendant, 
who  seeks  to  set  it  aside,  to  satisfy  the  court  that  the  writ 
ought  never  to  have  issued «  The  short  question  is  whether 
the  defendant  did  not  induce  the  plaintiff  to  suppose  that 
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1841.  be  was  at  the  time  of  the  issning  of  the  prooen,  rwriding 
at  No.  7,  Adam  Street,  Adelphi.  It  appears  that  he  had 
been  for  some  time  living  with  a  female  who  passed  as 
his  wife,  and  who  still  resides  there  under  another  name ; 
and  I  think  the  plaintiff  had  abundant  reason  for  belieTing 
that  that  was  his  place  of  abode.  And,  when  challenged 
with  the  fact,  he  does  not  in  plain  and  distinct  terms  deny 
it,  but  merely  swears  very  cautiously  that  he  did  not  call 
at  No.  7,  Adam  Street,  at  any  time  or  times  in  the  month 
of  May,  1840,  for  the  purpose  of  fetching  away  any  letters 
or  messages  that  might  hare  been  left  there  for  him.  I 
think  the  rule  must  be  dischai^ed. 

BosANQUET,  J.,  concurred. 

Erskine,  J. — ^When  a  plaintiff  applies  for  leave  to  issue 
a  distringas,  he  is  bound  to  satisfy  the  court  or  the  judge  to 
which  or  to  whom  the  application  is  made,  that  due  endea- 
Tours  have  been  made  by  calling  at  his  place  of  abode  to 
senre  the  defendant  with  the  writ  of  summons,  but  that 
service  thereof  cannot  be  effected,  by  reason  of  his  keeping 
out  of  the  way  to  avoid  service ;  and  his  affidavit  must 
disclose  the  circumstances  upon  which  the  belief  that  the 
defendant  is  keeping  out  of  the  way  is  founded.  In  the 
present  case,  my  Brother  Coltman  seems  to  have  been 
satisfied  of  the  fact.  It  is  now  said  that  the  affidavit  upon 
which  the  application  to  him  was  founded  ought  not  to 
have  satisfied  him.  Perhaps  not.  But  I  think  the  defend- 
ant should  at  all  events  have  shewn  the  court  that  there 
is  no  ground  for  their  now  believing  that  he  did  then  keep 
out  of  the  way.  It  appears,  that,  at  the  time  the  debt  for 
which  the  action  is  brought  was  contracted,  the  defendant 
was  residing  with  a  female  who  bore  his  name  and  passed 
as  his  wife,  first  at  Netting  Hill,  and  afterwards  at  No.  7, 
Adam  Street,  Adelphi.  And  the  defendant  does  not  even 
now  deny  that  the  latter  was  his  place  of  abode  at  the  time 
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the  distringas  issued:  he  merely  states  that  he  did  not  1841. 
about  that  time  call  there  occasionally  for  the  purpose  of 
fetching  away  letters  or  messages.  All  the  circumstances 
are  such  as  to  justify  the  belief  that  No.  7,  Adam  Street, 
Adelphi,  was  in  truth  his  place  of  residence.  I  agree, 
that,  to  warrant  the  issuing  of  a  distringas,  it  is  not 
enough  to  shew  that  the  party  who  calls  to  serve  the  writ 
of  summons  is  told  that  the  defendant  is  out  of  town ;  but 
that  the  affidavit  must  go  on  to  detail  facts  to  shew  that 
the  information  is  untrue,  and  that  the  party  is  really 
avoiding  the  process  of  the  court.  But,  when  the  defend- 
ant comes  to  set  aside  the  distringas  on  the  ground  that  it 
has  irregularly  issued,  I  think  it  is  incumbent  on  him  to 
shew  distinctly  that  his  absence  alone  prevented  his  being 
served.  In  no  part  of  his  affidavit  does  the  defendant  so 
state.  For  any  thing  that  appears,  he  might  have  been 
calling  at  the  house  daily. 

Maule,  J. — Upon  the  whole  of  the  affidavits,  I  feel  no 
difficulty  in  saying,  either  that  the  writ  of  summons  did 
come  to  the  hands  of  the  defendant,  or,  if  it  did  not,  that 
that  was  the  result  of  a  general  understanding  that  no 
communications  of  an  unpleasant  nature  should  reach 
him.  His  absence  is  denied  both  by  himself  and  the  lady  in 
very  vague  and  general  terms.  Though  I  agree  that  there  is 
no  ground  for  setting  aside  the  distringas,  I  entertain  some 
doubt  whether  a  judgment  foimded  on  such  process  can  be 
sustained. 

Rule  discharged. 


VOL.  II.  R  R 
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1841. 

Mondatf,  MTjEOD  V.  M'GhIE, 

Feb.  1*/.         m 

In  trover  for  an  1.  HTS  was  an  action  of  trover  for  a  certain  paper  writmg 
mortndmn,™*'  ^^  sccuring  to  the  plaintiff  the  pajrment  of  100/.  by  the 
whereby  the       defendant. 

defendant 

agreed  to  gua-        Pleas — ^first,  not  gnilty — secondly,  that  the  plaintiff  was 

rantie  to  the 

plaintiff  pay-       not  pOSSCSSCd. 

^emlultot  '"^^  cause  was  tried  before  Coltman,  J.,  at  the  last  sitting 
certain  fixtures,  jj^  London  in  this  term.  The  paper  writing  in  question, 
100/."  (which  which  was  produced  at  the  trial  unstamped,  was  a  letter 
the  defendant     addrcsscd  by  the  defendant  to  the  plaintiff,  as  foUows : — 

withheld  from  ,,  _  _  .    ^^  ,  _  ^^^ 

the  plaintiff,  30th  November,  1838. 

adwi^'owr"  "  J^^ft'  Sir,— Mr.  P. informs  me  you  are  willing  to  pay 
aignature),  the  for  the  fixtures  of  the  public-house  if  I  will  become  security 

jury  gare  an 

nnquaUfied  Ter-  for  half  the  amouut,  say  100/.,  which  I  hereby  engage 

diet  for  100/.        4.      j     >j 
A  motion  for  a     tO  GO. 

new  trial  on  the      rpj^jg  j^^ter  had  bccu  signed  by  the  defendant,  but,  when 

ground  that  the  o  .r  *         > 

memorandum,    produced  at  the  trial,  the  signature  had  been  erased.     A 

being  un* 

stamped,  was  proper  demand  and  refusal  were  proved,  and  the  jury  re- 
tberefo^the      tumcd  a  verdict  for  the  plaintiff,  damages  100/. 

damages  ex- 

^att^e judge  Tolfourd,  Serjeant,  now  moved  for  a  new  trial. — He 
directed  thV*  Submitted,  that,  the  instrument,  being  unstamped,  was 
jury  to  find  a     perfectly  valuclcss,  and  therefore  the  plaintiff  could  only 

▼eniict  in  the  .i-«  .ii  t  t  .., 

alternative^  be  entitled  to  nominal  damages,  according  to  the  principle 
to  nominar*  stated  by  Lord  Ellenborough  in  Mercer  v.  Janes,  3  Camp. 
damages  on  the  477_"  In  trovcr,  the  rule  is,  that  the  plaintiff  is  entitled 

memorandum  '  "^     ^ 

being  given  up   to  damages  cqual  to  the  value  of  the  article  converted  at 

the  time  of  the  conversion.'*  ^Maule,  J. — At  the  time  of 
the  conversion,  the  paper  was  worth  all  that  the  plaintiff 
was  entitled  to  recover  upon  it.]  At  all  events,  the  jniy 
should  have  been  directed  to  find  in  the  alternative,  damages 
subject  to  be  reduced  on  the  defendant's  giving  up  the 
paper.  [Tlndal,  C.  J. — ^That  is  matter  of  arrangement 
only.]     The  verdict  in  this  action  would  be  no  bar  to  a 
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future  action  upon  the  guarantie.  Besides^  the  letter  at 
the  most  only  amounts  to  a  guarantie  to  the  extent  of  half 
the  value  of  the  fixtures^  and  upon  the  face  of  it  it  appears 
that  100/.  was  the  value  of  the  whole. 
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V, 

M'Ghie. 


TiNDAL,  C.  J. — ^The  guarantiee  as  I  read  it,  is  a  guarantie 
to  the  extent  of  100/.  I  think  the  defendant  has  no  right 
to  complain  of  the  verdict :  he  has  brought  it  upon  him- 
self by  his  own  act,  in  wantonly  mutilating  the  instrument : 
and,  after  all,  it  is  only  another  mode  of  recovering  upon 
the  undertaking. 


The  rest  of  the  court  concurring— 


Rule  refused. 


T 


Jefhson  and  Another  t;.  Howkins  and  Another.  Wednesday, 

Jan.  27M. 

HIS  was  an  action  upon  a  bond  the  condition  whereof  in  an  action 
was,  that,  if  T.  Howkins,  one  of  the  defendants,  should  and  conditioned  for 
would  during  all  such  time  as  he  should  continue  and  be  ^'"th'JS"  ge^^ce 
one  of  the  clerks  for  assisting  and  carrying  on  the  business  <>^*  banker's 

11    -I    1  .  clerk,  and  for 

and  affairs  of  a  banking  company  called  the  Warwick  and  well  and  feith- 

Leamington  Banking  Company,  well,  faithfully,  and  ho-  fop  aii^o"nieT * 

nestly  serve  the  said  company  in  all  business  and  trans-  *^*  ^!^'*^^ 

actions  which  he  might  be  employed  in  or  be  requested  to  bis  hands  (as- 

do  and  perform ;  and  also,  when  required  by  the  board  of  breaches- 
general  miscon- 
duct— ^irregular  and  unbusiness-like  conduct-— and  not  faithfully  accounting),  an  arbitrator,  to 
whom  the  cause  was  referred,  found  specially,  that,  on  a  certain  day,  the  clerk  (one  of  the  defend- 
ants) made  an  erroneous  balance-sheet,  failing  to  exhibit  (as  it  ought  to  have  done)  a  surplus 
of  100^,  but  that  it  was  not  proved  that  that  sum  came  to  the  hands  of  the  clerk  ;  and  also,  that, 
on  a  certain  other  day,  the  clerk  having  received  from  a  customer  213/.,  entered  it  in  the 
books  of  the  bank  113/.,  thus  exhibiting  on  that  day's  balance-sheet  a  false  and  unaccounted-for 
surplus  of  100/. : — Held,  that  these  fiusts  did  not  entitle  the  plaintiffs  to  recover. 

An  arbitrator,  to  whom  a  cause  was  referred,  with  liberty,  if  be  should  think  fit,  to  report  spe- 
cially to  the  court,  set  out  upon  bis  award  a  rambling  statement  of  the  evidence,  leaving  the  court 
to  draw  inferences  of  fact : — The  court  expressed  a  strong  opinion  that  this  was  not  a  due  ex- 
ercise hy  the  arbitrator  of  the  power  intrusted  to  him. 

R  r2 
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1841. 
Jephson 

V. 
HOWKINS. 


Plea. 


Replication. 


directors  of  the  said  bank  for  the  time  being  so  to  do,  well, 
truly,  and  faithfully,  account  for,  pay  over,  and  deliver  to 
the  public  officer  or  public  officers  for  the  time  being  of 
the  said  company,  or  any  or  either  of  them,  or  to  such 
other  person  or  persons  as  the  said  board  of  directors  for 
the  time  being  should  appoint,  all  and  every  such  sum  and 
sums  of  money,  bills,  notes,  cheques,  securities,  books, 
vouchers,  papers,  writings,  matters,  or  things  of  or  belong- 
ing to  the  said  company,  which  should  at  any  time  be 
received  by  or  come  to  the  hands  of  the  said  T.  Howkins 
by  virtue  of  his  said  office,  and  not  wilfully  retain  or  keep 
back  the  same :  then  the  same  bond  or  obligation  to  be 
void,  or  else  to  remain  in  full  force  and  virtue. 

The  defendants  pleaded,  that  the  said  T.  Howkins  did, 
during  all  such  time  as  he  continued  and  was  one  of  the 
clerks  for  assisting  in  carrying  on  the  business  and  affairs 
of  the  said  company,  well,  faithfully,  honestly,  and  dili- 
gently serve  the  said  company  in  all  business  which  he  was 
employed  in,  or  requested  to  do  and  perform;  and  also  did, 
when  required  by  the  said  board  of  directors  for  the  time 
being  so  to  do,  well,  truly,  and  faithfully  account  for,  pay 
over,  and  deliver  to  the  public  officer  or  public  officers  for  the 
time  being  of  the  said  company,  and  to  such  other  person 
or  persons  as  the  said  board  of  directors  for  the  time  being 
appointed,  all  and  every  such  sum  and  sums  of  monev, 
bills,  notes,  cheques,  securities,  books,  vouchers,  papers, 
writings,  matters,  and  things  of  or  belonging  to  the  said 
company  which  were  or  was  at  any  time  received  by,  or 
which  came  to  the  hands  of  the  said  T.  Howkins  by  virtue 
of  his  said  office;  and  that  the  said  T.  Howkins  did  not  re- 
tain or  keep  back  the  same,  or  any  of  them,  or  any  part 
thereof,  according  to  the  tenor  and  effect,  true  intent,  and 
meaning  of  the  said  condition  of  the  said  writing  obligatory. 

The  plaintiffs  in  their  replication,  alleging  that  the  said 
T.  Howkins  became  and  was  clerk  for  a  long  space  of 
time,  to  wit,  from  the  30th  May,  1 835,  to  the  80th  April, 
1838,  assigned  for  breaches — 
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First,  that  the  said  T.  Howkins   did  not  nor  would, 
whilst  he  was  so  clerk,  well,  faithfully,  honestly,  and  dili- 
gently serve  the  said  company  in  all  business  which  he  <'• 
might  be,  and  during  the  time  aforesaid  was  employed  in 

-.,-__-  _  First  breach. 

and  required  to  do  and  perform;  but,  on  the  contrary 
thereof,  conducted  himself  so  ill  and  in  so  dishonest  and 
idle  a  manner  that  the  services  of  the  said  T.  Howkins  be- 
came and  were  during  all  the  time  aforesaid  of  no  use  or 
value  to  the  said  company. 

Secondly,  that  the  said  T.  Howkins  did  not  nor  would  Second  breach, 
during  such  time,  nor  would  whDst  he  continued  such 
clerk  as  aforesaid,  well,  faithfully,  honestly,  and  diligently 
serve  the  said  company  in  all  business  which  he  might  be 
and  during  the  time  aforesaid  was  employed  in  and  re- 
quired to  do  and  perform ;  but,  on  the  contrary  thereof, 
whilst  he  continued  and  was  employed  as  such  clerk,  he 
received,  by  virtue  of  his  office  as  clerk,  divers  sums  of 
money,  amounting  in  the  whole  to  a  large  sum,  to  wit, 
40,000/.,  and  divers,  to  wit,  one  thousand  bills,  one  thou- 
sand notes,  one  thousand  cheques,  one  thousand  securities, 
one  thousand  books,  one  thousand  vouchers,  one  thousand 
papers,  and  one  thousand  writings  of  and  belonging  to  the 
said  company,  and,  whilst  such  clerk,  dealt  with,  disposed 
of,  and  employed  the  said  monies,  bills,  notes,  cheques,  se- 
curities, books,  vouchers,  papers,  and  writings  in  an  irre- 
gular, improper,  unusual,  and  unbusiness-like  manner,  and 
contrary  to  and  out  of  the  usual  course  and  routine  of 
bankers'  and  banking  business. 

Thirdly,  that  the  said  T.  Howkins,  while  he  became  and  Third  breach, 
was  such  derk  as  aforesaid,  though  required  by  the  board 
of  directors  so  to  do,  did  not  nor  would  weU,  truly,  and 
faithfully  account  for,  pay  over,  and  deliver  to  the  said 
company  all  and  every  such  sum  and  sums  of  money,  bills, 
notes,  cheques,  securities,  books,  vouchers,  papers,  writings, 
matters,  and  things  of  and  belonging  to  the  said  company, 
and  which  during  the  time  aforesaid  were  received  by  and 
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specially  directed,  according  to  the  result  of  the  following         i84i. 
case,  which,  pursuant  to  the  power  to  him  given,  he  there-      ^^^jfT^ 
by  reported  to  the  court : —  »• 

After  describing  the  nature  of  the  action,  and  setting 
forth  the  pleadings,  the  arbitrator  proceeded  thus : — ''  I 
find  and  award  that  there  are  two  transactions  which  have 
been  proved  before  me  to  have  taken  place,  either  and  both 
of  which  are  alleged  by  the  plaintiffs  to  be  in  breach  of 
the  condition  of  the  bond :  And  I  find  that  T.  Howkins, 
during  the  time  he  was  clerk  to  the  said  company,  was 
cashier  of  the  bank,  and  as  such  had  the  control  and  cus- 
tody of  the  cash  and  bills  and  other  representatives  of  value 
which  in  the  ordinary  business  of  the  company  were  dealt 
with  in  the  course  of  the  business  of  the  day ;  and  that  it 
was  the  duty  of  the  said  T.  Howkins,  at  the  end  of  each 
day,  and  it  was  his  practice,  to  balance  the  cash,  shewing 
thereby  the  disposition  of  the  funds  which  in  the  course  of 
the  day  had  formed  the  assets  of  the  bank,  debiting  the 
cash  in  such  statement  of  the  balance  with  the  amount  in 
hand  at  the  commencement  of  the  day,  and  which  had  been 
left  in  the  bank  over  from  the  previous  day,  and  also  with 
all  cash,  bills,  and  funds  paid  into  the  bank  in  the  course 
of  the  day,  and  crediting  the  cash  in  such  statement  of  the 
balance  with  all  payments  made  to  customers  or  others  in 
the  course  of  the  day,  and  carrying  forward  to  the  next  day 
the  balance  in  hand  undisposed  of  by  the  payments  of  the 
day ;  so  that,  if  the  accounts  were  correctly  kept,  and  the 
cash,  bills,  and  other  representatives  of  value,  were  properly 
dealt  with,  the  debit  side  and  the  credit  side  of  the  account 
would  be  equal,  or  balance.  I  also  find,  that,  by  the  course 
of  dealing  of  the  said  bank,  known  to  and  recognized  by 
the  directors  and  the  manager  thereof,  the  said  T.  Howkins 
had  not  the  exclusive  possession  of  the  cash,  or  the  exclu- 
sive control  of  the  cash-box ;  but  that  it  was  the  custom 
that  he  should  be  absent  for  about  two  hours  in  the  course 
of  the  day,  at  his  usual  dinner  hour,  and  within  the  period 
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^  »3;«rrie  :f  Tie  iaj  :.:  Mesa^.  LiyrTr:id  ic  C:..  '-az« 
in  Li^diiin,  jar:  :f  ▼iici  vcn  Tn»  1  ceruia.  cill  :c  exjr.i^r; 
liar  rXi.  I  ajw>  imL  *Jxar  ^e  «iiii  biZ  oc  lC<ji:.  iid  act 
&r!ii  an.T  sart  of  1:116  caaa  «3r  biHa  hi  h^suL  ir  iLe  <m  dzience- 
ment  •:f  i.e  -iiT.  ▼iu*i  had  been  carrieii  5jmri  fccci  uhe 
prece«iin^  da.7:  and  rliat  r:  had  been  nsceiTed  into  and 
hef^ame  part  of  cLe  adaets  of  diie  bank  -:n  ^he  same  'ia.7  on 
wiiicb.  iu  waa  rermtTiai  co  L:cdoii.  in  ie  ramer  herein- 
aner  more  ftillv  described.  I  alao  dnd  duis  f.W  tvi#A  '-r  ^ A«? 
^/ly  VT'U  iw^  dahititd.  at  it  cughi  .o  iave  i^em.  ri:j4  'f,i<^  ^cfij 
^AU:  ackd  u^erttore,  if  :Iie  accoanta  of  the  dav  tad  beeii. 
ctjrrtictly  «taM^i,  and  the  ca^h.  bill*,  and  representarives  o£ 
Taifii*  had  been  properly  dealu  wi:h,  the  debit  and  crecir 
^ide  of  the  caih  account  of  the  dav  oa^ht  not  :o  have 
baUnced,  bat  a  «nrplua  nnaccoanred  for  ought  to  haTe 
b^;n  di-icovered  of  lOO/.  I  also  £ad-  that  ii  rci  »c*^  pn:v^d 
that  the  Mid  hUl  cam^  into  hU  the  said  T.  Howkin^'s  //er- 
Jionat  jiOJiJieJiJnrjfi;  and  tliat  the  entry  in  a  book  containing 
accouutii  of  the  $irro!»  amounts  remitted  to  Loudon  ou  the 
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-as  in  the  hand-writing  of  another  clerk,  and        1841 . 
Howkins.     And  whereas  I  have  above      j^^JJ^ 
'^ill  for  100/.  became  part  of  the  assets  ^• 

^  Howkins. 

on  which  it  was  remitted  to  Lon- 

« 

V  which  is  to  be  understood^  not  that 
liie  bank  by  a  customer  or  other  person  on 
.1  that,  according  to  the  course  and  practice  of 
..i;,  it  had  been  previously  received  by  the  bank  and 
iivered  into  the  custody  of  the  manager,  and  was  by  him 
on  that  day  transferred  to  the  running  cash,  and  that,  the 
cash  not  having  been  debited,  a  surplus  of  100/.  ought  to 
have  appeared  as  above  mentioned,  but  did  not;  and  there- 
fore I  find  that  the  balance^heet  of  the  said  day  when  the 
said  biU  was  so  remitted  to  London,  was  not  a  correct  and 
true  account  of  the  manner  in  which  the  funds  and  assets  of 
the  bank  had  been  dealt  with  on  that  day.  And  whereas  the 
second  transaction,  reference  being  had  to  the  course  of 
business  in  the  bank  as  above  described,  was  as  follows : — 
On  the  16th  January,  1836,  there  was  a  deficiency  in  the  Second  transac- 
cash  of  the  day  amounting  to  100/.;  but  there  was  no  sup-  ^^^ 
pression  by  the  said  T.  Howkins  of  the  fact  of  such  defi- 
ciency, nor  any  attempt  made  by  him  to  suppress  the 
same :  and,  some  time  afterwards,  on  or  about  the  21st 
April,  1888,  the  following  £act  occurred,  which  it  is  con- 
tended on  the  part  of  the  plaintiffs  shews  that  the  said  T. 
Howkins  weU  knew  that  it  was  by  his  firaud  that  the  defi- 
ciency of  the  said  100/.  took  place : — On  or  about  the  21st 
April,  1838,  one  Heath  paid  in  to  his  account  at  the  bank, 
into  the  hands  of  the  said  T.  Howkins,  the  sum  of  213/. — 
205/.  thereof  being  a  cheque,  and  8/.  in  cash  or  bills :  the 
said  T.  Howkins,  on  receiving  the  same,  entered  the  pay- 
ment correctly  in  Heath's  pass-book  to  his  credit ;  but,  in 
entering  the  payment  in  the  books  of  the  bank,  he  credited 
Heath  with  a  payment  of  113/.  instead  of  213/.;  the  effect  of 
which  was,  that,  on  the  cash  being  balanced  at  the  close  of 
the  business,  there  ought  to  have  appeared,  and  there  did 
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1841.  appear  to  be  a  surplus  of  cash  to  the  amount  of  100/. ;  and 
Jbphbon  ^^^  account^  if  limited  to  its  effect  on  the  transactions  of 
How'iiNs.  ^^  particular  day,  shewed  that  thereupon  the  bank  was 
not  subject  to  any  loss — ^the  account  shewing  that  the 
whole  amount  paid  by  Heath  went  into  the  assets  of  the 
bank,  though  the  credit  was  incorrectly  given  to  the  cus- 
tomer who  paid  it :  but,  a  surplus  thus  appearing  at  the 
time  to  be  unaccounted  for,  the  said  T.  Howkins  represent- 
ed and  stated  his  belief,  that  the  surplus  appearing  in  the 
accounts  was  the  result  of  a  discovery  of  the  error  made 
on  or  about  the  16th  January  above  mentioned ;  and  that, 
taking  the  accounts  of  the  two  days  together,  the  accounts 
were  rectified,  and  that  it  appeared  that  there  was  in  fact 
no  deficiency,  and  no  loss  had  been  sustained  by  the  bank. 
And  I  find  that  this  state  of  the  accounts  continued  until 
the  early  part  of  the  June  following,  when  the  true  amount 
paid  by  Heath  was  discovered,  and  it  was  then  demon- 
strated that  there  was  no  surplus  of  100/.  to  counterbalance 
No  evideiice  of  the  previous  deficiency  of  100/.    And  I  fturther  find  that 

general  miscon*  •  i  i* 

duct.  there  was  no  evidence  of  any  general  misconduct  of  the 

said  T.  Howkins  in  the  discharge  of  his  duty  as  cashier 
and  derk  to  the  said  bank.'^ 

The  arbitrator  directed  the  verdict  already  entered  for 
the  plaintiffs  to  be  set  aside :  and  if,  upon  the  above  facts, 
the  court  should  be  of  opinion  that  the  said  two  transac- 
tions above  detailed,  or  either  of  them,  were  or  was  in 
breach  of  the  condition  of  the  bond,  he  directed  a  verdict  to 
be  entered  for  the  plaintiffs,  with  Is.  damages  for  detaining 
the  debt  claimed  to  be  due  to  the  plaintiffs,  and  with  dam- 
ages on  such  of  the  breaches  as  the  court  should  think  the 
said  two  transactions,  or  either  of  them,  did  support,  prove, 
and  maintain,  that  is  to  say,  according  to  the  form  of  the 
AsMument  of  statute  in  that  case  made  and  provided,  if  the  court  should 
*"*****  be  of  opinion  that  both  the  transactions  were  in  breach  of 

the  condition,  he  assessed  the  damages  of  the  plaintiffs  in 
respect  of  the  breaches  assigned,  at  185/. :  but,  if  the  court 
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should  think  one  only  of  the  said  transactions  was  a  breach         1841. 

of  the  condition,  then  he  assessed  the  damages  at  the  sum       ';^;;^ 

of  100/.;  and  he  directed  a  verdict  to  be  entered  accord-  v- 

ingly,  and  upon  the  breaches  suggested  for  the  plaintiffs  or 

defendants  upon  such  suggestions  of  breaches  as  the  court 

should  think  well  proved  or  not  proved :   But,  if  the  court 

should  be  of  opinion  that  neither  of  the  said  transactions 

was  in  breach  of  the  condition,  then  he  directed  a  verdict 

to  be  entered  for  the  defendants :  and  he  also  directed  a 

verdict  to  be  entered  for  the  defendants,  if  the  court  should 

be  of  opinion  that  the  facts  as  above  stated  were  so  stated 

that  the  court  were  not  enabled  to  draw  any  iuference  &om 

them  that  the  condition  of  the  said  writing  obligatory  had 

been  broken ;  or  if  the  court  refused  or  declined  upon  the 

said  facts  to  express  an  opinion  thereupon :  And  he  certi-  Costs. 

fied  that  the  cause  was  a  proper  one  to  be  tried  by  a  special 

jury,  and  directed  that  each  party  should  pay  their  own 

costs  of  the  reference,  and  the  costs  of  the  award  in  equal 

moieties. 

Channell,  Serjeant  {Humfrey  was  with  him),  for  the  plain- 
tiffs, submitted  that  they  were  entitled  to  recover  the  full 
amount  of  damages  assessed  by  the  arbitrator,  in  respect 
of  both  the  transactions  detailed  in  the  award.  [Tindal, 
C.  J. — There  is  nothing  but  fact  here :  the  arbitrator 
should  have  decided  it.]  The  order  of  reference  provides 
that  the  arbitrator  be  at  liberty,  if  he  should  think  fit,  to 
report  specially  to  the  court.  [MatUe,  J. — ^The  meaning 
of  that  is,  that  the  parties  shall  not  be  concluded  by  the 
opinion  of  the  arbitrator  upon  some  point  of  law,  not  that 
the  fads  shall  be  stated  for  the  opinion  of  the  court.]  The 
court  is  invited  to  put  a  legal  construction  upon  the  con- 
dition of  the  bond :  the  question  is  whether  the  facts  re- 
ported amount  to  a  breach  of  the  condition.  The  charge 
against  the  defendant  T.  Howkins  is,  not  that  he  abstracted 
money  from  the  bank,  but  that  the  error  or  the  fraud  was 
rendered  by  his  misconduct  incapable  of  detection. 
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1841. 

Charles  Wynne  v.  Julius  Wynne  and 

Sarah  his  Wife.  Monday^ 

■ry  Feb,  Ist, 

XVOBERT  WATKIN  WYNNE,  by  his  will,  bearing  date  Anriquity  is  in 
the  15th  October,  1805,  amongst  other  things,  gave  and  ^^^ontT^l^' 
bequeathed  an  annuity  or  clear  yearly  rent-charge  of  20/.  affidavit 
to  Sarah  the  wife  of  his  son  Julius,  during  her  life,  or  as  who  was  living 
long  as  her  conduct  or  behavwur  should  be  discreet,  and  meet  husbandT 
unth  the  approbation  of  his  the  testator^s  wife,  or  which,  in  jJ^JI^^,^  l^^l 
case  of  her  death,  should  be  approved  of  by  the  survivors  or  la^e  fother  an 

.  ..,..,  .  ,      ,  1  /.    ■«.        annuity,  which 

survivor  of  his  said  trustees ;  with  the  usual  powers  of  dis-  she  had  re- 
tress,  &c. ;  the  annuity  to  be  paid  half-yearly.     The  tes-  oppMitirnVrom 
tator  died  on  the  2nd  March,  1806.     Proceedings  were  J^^i/^Jf^^irt 
had  in  Chancery  for  establishing  the  will ;  and,  under  an  yean.    The 
order  of  the  court  the  annuity  to  Sarah  Wynne  was  paid  in  arrear,  the^ 
to  her  down  to  the  2nd  September,  1886.     In  December  )!^^^^^^  ^l^ 
in  that  year,  Charles  Wynne  (the  plaintiff  in  this  suit)  be-  *>;»  wife's  attor- 

^        '  *>  ^         *^  ^  '  nies  an  indem- 

came  tenant  for  life  of  the  premises  upon  which  the  annu-  nity  against 

ity  was  charged ;  and,  conceiving  that  Sarah  had  by  mis-  Ji*ih*her"igned 

conduct  forfeited  her  right,  he  withheld  payment  of  it.  JanL^'^Thldii- 

On  the  20th  May,  1839,  Julius  Wynne,  at  the  request  ^'ess  wasrepie- 

.        .  .  r  .  vied,  and  the 

of  Messrs.  A.  &  P.,  his  wife's  attomies,  and  upon  receiving  proceedings 
from  them  and  one  Hutton  an  indemnity   "  from  and  in^JheToint  **" 
against  all  costs,  charges,  and  expenses  which  he  might  jj*™**  ^^  ^® 
incur,  sustain,  or  be  put  unto  by  reason  or  in  consequence  wife,  for  the 

If  A.\.  'jj'j.  v*i*i  •  J*  benefit  of  the 

01  the  said  distress  being  levied,  or  m  consequence  of  any  latter,    in  No- 
other  proceedings,  either  at  law  or  in  equity,  which  might  th^husband^' 
be  commenced  or  prosecuted  in  relation  thereto,'*  signed  ^^  ^e  purpose 

.....  **  of  defeating  the 

(jointly  with  his  wife)  a  distress  warrant  in  the  following  claim  of  his 

-  .  ^'^^^*  applied  to 

form:—  a  judge  for 

"  We  do  hereby  authorize  and  impower  you  to  seize  and  j^^*^®  ^  change 

distrain  the  goods  and  chattels  on  the  premises  called  ^^ich  was  re- 
fused. After 
acquiescing  in  this  decision  for  about  a  year  and  a  half,  he  obtained  a  rule  calling  upon  his  wife 
to  shew  cause  why  he  should  not  be  at  liberty  to  change  his  attorney,  to  withdraw  the  avowry, 
and  to  let  judgment  go  by  default,  upon  a  suggestion  that  he  himself  was  the  party  beneficially 
entitled  to  the  annuity,  it  not  being  given  to  the  wife  for  her  separate  use: — The  court  dis- 
charged  the  rule  with  costs. 


616  IN  THE  COMMON  FLBAS^ 

1841.         Crarthmeilio^  in  the  parish  of  Llangwin^  in  the  county  of 
Wynne       Denbigh,  for  the  sum  of  50/.,  being  arrears  of  an  annuity 
<'*  of  20/.  due  to  the  undersigned  Sarah  Wynne,  on  the  2nd 

day  of  March  last,  given  and  bequeathed  to  her  by  the 
will  of  Robert  W.  Wynne,  Esq.,  deceased,  bearing  date 
the  15th  day  of  October,  1805,  and  thereby  chained  upon 
his  estates  situate  in  the  several  parishes  of  Llangwin, 
Cerrig-y-Druidion,  Llanfihangel,  Yspytty,  Corwen,  Bettws, 
Ghrerfilgoch,  Lanfaur,  and  Llanyckill,  in  the  several  coun- 
ties of  Denbigh  and  Merioneth,  commonly  called  the 
Gkirthmeilio,  or  upper  county  estate,  and  other  premises 
in  the  parish  of  Rutland,  in  the  county  of  Flint :  and  for 
your  so  doing  this  shall  be  your  sufficient  authority  and 
indemnification.'^ 

Under  this  warrant  a  distress  was  made,  which  gave  rise 
to  this  action  of  replevin :  vide  ante,  p.  278. 

Hakomb,  on  a  former  day  in  this  term,  obtained  a  rule 
calling  upon  the  plaintiff  and  the  defendant  Sarah  Wynne 
to  shew  cause  why  the  defendant  JuUus  Wynne  should 
not  be  at  liberty  to  change  his  attorney,  to  withdraw  the 
avowry,  and  to  let  judgment  go  by  default.  The  rule  was 
obtained  upon  (amongst  others)  the  affidavit  of  Julius 
Wynne,  stating,  that,  when  he  signed  the  distress  warrant, 
he  was  not  informed  that  the  annuity  given  to  his  wife  by 
the  will  of  his  late  father  was  not  given  to  her  separate  use ; 
that  he  was  induced  to  sign  the  same  upon  a  representa- 
tion that  it  was  mere  matter  of  form  ;  and  that  he  would 
not  have  done  so  had  he  been  informed  that  he  would 
thereby  become  a  party  to  protracted  proceedings  and  be 
hablc  to  the  payment  of  heavy  costs. 

Manning,  Serjeant,  and  Robinson,  contra,  objected  to  the 
antiquity  of  the  affidavit  of  Julius  Wynne,  which  bore  date 
the  8th  November,  1839.  They  referred  to  Ramsden  v, 
Maugham,  2  C.  M,  &  R.  634, 4  Dowl.  403,  where  a  year  is 
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laid  down  as  the  limit  beyond  which  an  a£Bdayit  shall  not  1841. 
be  available.  [Bosanquet,  J. — That  applies  to  an  affidavit 
to  hold  to  bail.  Erskine,  J. — ^In  Archbold^s  Practice,  7th 
edit,  by  Chitty,  p.  1218,  the  rule  is  thus  stated :  "  Age  is, 
in  general,  no  objection  to  an  affidavit,  unless  the  case  is 
one  in  which  the  lapse  of  time  affects  the  matters  con- 
tained in  it,  as  in  the  case  of  an  affidavit  of  debt,  which 
is  only  good  for  a  year,  it  being  presumed  after  that  period 
that  the  debt  is  paid.'']  In  Btsri  v.  Owen,  1  Dowl.  691, 
the  objection  was  sustained  in  the  case  of  an  affidavit  on  a 
motion  to  refer  a  bill  of  costs  to  the  Master  to  be  taxed. 

Erskine,  J. — There  is  nothing  in  the  objection.  In 
Doe  d.  Clarke  v.  Stilwett,  8  Nev.  &  P.  701,  where  a  rule  for 
an  attachment  for  not  performing  an  award  was  moved 
upon  an  affidavit  of  the  due  publication  of  the  award,  sworn 
rather  more  than  a  year  before,  it  was  objected,  upon  the 
authority  of  Btsrt  v.  Owen,  that  the  affidavit  was  too  an- 
tient.  But  Littledale,  J.,  said :  "  I  never  understood  that 
there  was  any  such  rule  of  practice ;  and  I  find  from  the 
officers  of  the  court  that  it  is  perfectly  new  to  them.'' 
Wightman,  amicus  curise,  mentioned  ''  that  he  was  in  the 
case  cited,  and  did  not  understand  the  court  to  have  laid 
down  any  such  rule."  And  Patteson,  J.,  added :  "  There 
is  such  a  rule  as  to  an  affidavit  of  debt,  because  after 
the  lapse  of  a  year,  it  is  presumed  that  the  debt  may  be 
paid."  (86) 

Manning,  Serjeant,  and  Robinson,  then  proceeded  to 
shew  cause  upon  the  merits. — ^They  urged  the  injustice  of 
permitting  the  husband,  by  colluding  with  his  brother, 
the  tenant  for  life,  to  prevent  his  wife  from  receiving  an 
annuity  which  had  been  paid  to  her,  without  any  opposi- 
tion on  his  part,  for  a  period  of  thirty  years.    The  affida- 

(36)  And  see  Taylor  v.  Slater,  2  Scott,  839  ;  Tidd's  Practice,  9th 

edit,  p.  190. 
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1S41.  nts  in  answer  to  the  i^pHestion,  stated,  amougrt  oCiier 
tldngs,  that,  in  October,  1839,  a  sammons  was  takoi  cRst 
on  the  part  of  Jnlins  Wynne,  to  change  his  attoraer  ;  and 
that,  on  the  11th  Norember,  Mank,  J.,  discharged  this 
sommons,  and  ordered  that,  in  the  erent  of  the  parties 
disagreeing  as  to  the  terms  of  the  indemnitj,  it  sfaonhi  be 
settled  by  one  of  the  Masters. 

Halcomb,  Seijeant,  in  support  of  the  mle,  submitted  that 
the  court  had  no  power  to  compel  Julius  Wynne  to  pennit 
his  name  to  be  used  in  the  matter,  lus  consent  haring 
originally  been  giren  in  ignorance  of  the  true  state  of  fiicts; 
especially  as  such  use  of  his  name  might  materially  embar- 
rass any  proceedings  he  might  hereafter  institute  for  ob- 
taining a  dirorce. 

BosANQUET,  J.  (37) — I  am  of  opinion  that  this  rule  should 
be  dischaiged  with  costs.  This  is  an  action  of  replefin. 
The  avowant  Sarah  Wynne  claims  to  be  entitled^  under 
the  will  of  the  late  fiither  of  her  husband  (the  aTowant 
Julius  Wynne),  who  died  on  the  2nd  March,  1806^  to  an 
annuity  of  20/.  This  annuity  never  was  claimed  by  the 
husband ;  but  has  been  paid  to  the  wife  down  to  the  year 
1836.  In  that  year,  the  plaintiff  Charles  Wynne  becom- 
ing tenant  for  life  of  the  estate  upon  which  the  annuity  is 
charged,  and  withholding  it  from  the  wife  under  pretence 
(whether  well  or  ill  founded,  is,  for  the  purpose  of  this 
motion,  quite  immaterial,)  that  she  had  by  her  misconduct 
forfeited  all  claim  to  it,  it  became  necessary  to  obtain  the 
sanction  of  Julius  Wynne  to  the  proceedings  instituted  by 
his  wife  for  recovery  of  the  arrears  due.  He  consented  to 
be  made  a  party  to  those  proceedings :  but  afterwards  (in 
November,  1839)  went  before  my  Brother  Maule  at  Cham- 

(37)  Tindal,  C.  J.,  was  absent  calling  upon  the  court  to  decide  on 

when   the  rule   was  disposed  of.  motion  the  wife's  right  to  the  an- 

But,  on  granting  the  rule  nisi,  he  nuity. 
threw  out  a  remark  that  it   was 
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bers  for  leave  to  change  his  attorney.  The  learned  judge^  1841. 
however,  after  full  discussion,  refused  to  allow  a  change  of 
attomies,  but  made  an  order  altering  in  some  degree  the 
form  of  the  indemnity.  Julius  Wynne  never  upon  any 
occasion  claimed  to  be  entitled  to  the  annuity  on  his  own 
behalf.  The  replevin  suit  was  allowed  to  proceed ;  a  spe- 
cial demurrer  to  the  avowry  was  argued  in  the  last  term; 
and  still  no  objection  was  made  on  the  part  of  Julius  Wynne 
to  the  order  made  by  my  Brother  M aule  in  November, 
1839.  He  now  comes  to  the  court  to  ask,  in  addition  to 
that  which  was  then  refused  him,  to  be  permitted  to  with- 
draw the  avowry  and  to  let  judgment  go  by  default.  If 
the  court  were  to  accede  to  this  application,  it  would  ex- 
clude the  wife  from  trying  her  right,  after  having  without 
any  opposition  on  the  part  of  her  husband  enjoyed  the 
annuity  for  thirty  years.  I  think  it  would  be  an  act  of 
flagrant  injustice  to  grant  that  which  is  prayed. 

Erskine,  J. — I  also  think  the  court  would  be  lending 
itself  to  an  act  of  gross  injustice  and  oppression,  if  this 
attempt  were  allowed  to  succeed.  The  object  of  the  rule 
is,  to  prevent  the  wife  from  trying  her  right  to  the  annuity 
in  question  :  it  is  a  repetition  of  that  which  was  sought  by 
the  application  to  my  Brother  Maule  in  November,  1839. 
The  decision  of  this  cause  will  not  determine  the  claim  of 
the  wife  to  have  the  annuity  to  her  separate  use. 

Maule,  J. — I  also  think  this  rule  should  be  discharged. 
It  would  be  most  unjust  to  allow  the  husband,  who  may 
possibly  be  colluding  with  the  tenant  for  life  of  the  estate 
upon  which  the  annuity  is  charged,  to  intercept  the  right 
of  his  wife,  especially  after  having  for  so  long  a  period 
acquiesced  in  the  order  referred  to. 

Rule  discharged,  with  costs  (38). 

(38)  The  costs  of  Sarah  Wynne's      ed  by  the  rule  to  be  paid  to  Messrs. 
opposition  to  the  rule,  were  direct-      A.  &  P.,  her  attornies. 
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1828^  when  he  died^  and  all  his  estate  and  interest  of,  in, 
and  to  the  said  piece  or  parcel  of  ground  came  to  and 
vested  in  the  defendant  as  executor ;  by  reason  whereof 

Whitkhbad. 

the  defendant,  as  executor  as  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  entered  into  and  upon 
all  and  every  part  and  parcel  ef  the  said  demised  piece  or 
parcel  of  ground,  and  became  and  was  possessed,  and  from 
thence  hitherto  had  been  and  still  was  possessed  thereof 
for  the  residue  of  the  said  term  so  to  the  said  W.  White- 
head  thereof  granted  as  aforesaid :  Averment  of  perform- 
ance by  the  plaintiff:  Breach,  that  neither  the  said  W.  Breach— that 
Whitehead  in  his  lifetime,  nor  the  defendant  as  executor  unbuilt^*  ^^^ 
as  aforesaid  since  the  death  of  the  said  W.  Whitehead, 
although  often  requested  so  to  do,  did  or  would  erect  or 
build  any  third  or  fourth-rate  houses  or  stables  as  would 
cover  the  respective  frontages  as  marked  on  the  said  plan 
so  annexed  and  referred  to  in  and  by  the  said  agreement 
as  aforesaid,  but,  on  the  contrary  thereof,  had  and  each  of 
them  had  wholly  neglected  and  refused,  and  the  same  and 
every  part  thereof,  at  the  time  of  the  commencement  of 
the  suit,  were  and  was  unbuilt,  contrary  to  the  tenor  and 
effect  of  the  said  agreement  (39) :  that,  after  the  making  of  and  that,  on  Sec, 
the  said  agreement,  and  during  the  said  term  thereby  JJ|[|J  f^^rean 
granted,  and  after  the  defendant  became  such  executor  as 
aforesaid,  and  whilst  he  continued  in  possession  of  the  said 
term  as  such  executor  as  aforesaid,  to  wit,  on  the  24th 
June,  1839,  a  large  sum  of  money,  to  wit,  500/.  of  the  rent 
aforesaid,  for  two  years  of  the  said  term,  ending  on  the  day 
and  year  last  aforesaid,  and  then  last  elapsed,  became  and 
was  due  and  still  was  in  arrear  and  unpaid  to  the  plaintiff, 
contrary  to  the  tenor  and  effect,  true  intent,  and  meaning 


(39)  Point  for  the  defendant —  agreement,  or  any  other  time  after 

that  this  breach  was  ill  assigned,  the  making  of  the  agreement,  had 

because  it  did  not  state  that  two  elapsed  before  the  commencement 

years  from  Midsummer  next  after  of  the  suit, 
the  making  of  the  memorandum  of 
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Parkinson 

r. 
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agreement  in  the  declaration  mentioned — concluding  to         1841. 
the  country  (42). 

The  defendant  demurred  to  this  replication ;  assigning 
for  causes — that  it  did  not  state  or  shew  what  estate  or 
interest  the  plaintiff  had  in  the  said  piece  or  parcel  of  replication  to 
ground  in  the  declaration  mentioned;  and  that  the  plain-  *  *  ^"'**  ^^^^ 
tiff  ought  to  have  shewn  specially  in  his  replication  what 
estate  he  had  in  the  said  piece  or  parcel  of  ground ;  and 
that  the  allegation  that  he  had  something  therein^  was  too 
vague  and  general ;  and  that  the  replication  was  calculated 
to  leave  matter  of  law  to  be  tried  and  determined  by  the 
jury^  viz.  whether  the  something  which  the  plaintiff  aDeged 
he  had  in  the  premises  was  an  estate  whereof  and  whereby 
the  plaintiff  could  demise  and  let  the  premises  for  the 
term  in  the  declaration  mentioned^  whereas  the  court  were 
the  proper  judges  whether  the  plaintiff's  estate  was  suffi- 
cient to  enable  him  to  make  the  said  demise;  and  the 
plaintiff  ought^  therefore^  to  have  stated  as  a  fact  what 
estate  he  had^  and  not  a  mere  conclusion  of  law^  viz.  that 
he  had  enough  to  enable  him  to  make  the  said  demise. 

Fifth  plea — as  to  the  breach  of  promise  in  the  declar-  FiAh  plea— . 
ation  lastly  above  assigned^  that  is  to  say^  as  to  the  non«  rm^toont^ 
payment  of  the  rent  therein  mentioned — that,  after  the  w*^"* 
making  of  the  said  alleged  agreement  and  promises  by  the 
said  W.  Whitehead,  and  before  the  commencement  of 
the  suit,  and  before  the  said  sum  of  500/.  of  the  rent  in  the 
declaration  mentioned,  or  any  part  thereof,  became  or  was 


(42)  Points  for  the  defendant — 
That  the  replication  did  not  state 
or  shew  what  estate  the  plaintiff 
had  in  the  land  in  the  declaration 
mentioned,  and  the  statement  in 
the  replication  that  the  plaintiff 
had  awnelhmg  in  the  said  piece  or 
parcel  of  ground  whereof  and 
whereby  he  could  demise  the  pre 
raises  for  the  term  in  the  declara- 


tion mentioned,  was  too  vague  and 
general,  and  was  a  statement  of  a 
conclusion  of  law,  and  not  of  the 
facts  from  which  such  conclusion 
was  derived — and  that  the  replica- 
tion ought  to  ha'^e  stated  specific- 
ally what  estate  the  plaintiff  had  in 
the  premises — and  also  the  other 
grounds  of  demurrer  specially 
pointed  out 
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grant  or  assignment — and  that  the  plea  did  not  deny  nor         1841. 

confess  and  avoid  the  said  breach  {4S).  Parkinson 

Sixth  plea — as  to  the  breach  of  promise  lastly  assigned  ^' 

— ^that^  after  the  making  of  the  said  alleged  agreement  . 

Sixth  pl6ft*~*~ 

and  promise  by  the  said  W.  Whitehead^  and  before  the  Grant  of  the 
commencement  of  the  snit^  and  before  the  said  sum  of  ^\^^  ° 
600/.  of  the  rent  in  the  declaration  mentioned,  or  any  part 
thereof,  became  or  was  due,  as  in  the  declaration  was 
alleged,  to  wit,  on  the  3rd  November,  1827,  by  a  certain 
deed  indented  then  made  between  the  plaintiff  of  the  first 
part,  one  E.  B.  Portman  of  the  second  part,  and  one  E.  A. 
Wilson  of  the  third  part,  and  duly  signed  by  the  plaintiff, 
the  plaintiff  did,  amongst  other  things,  grant  and  assign  to 
the  said  E.  A.  Wilson,  his  executors,  administrators,  and 
assigns,  all  his,  the  plaintiff's,  estate,  right,  title,  interest, 
and  reversion  in  and  to  the  said  piece  or  parcel  of  land  in 
the  declaration  mentioned.  To  hold  the  same  for  a  certain 
term  in  the  said  deed  mentioned,  and  which  term  was  ex- 
isting  and  unexpired  from  thence  until  and  at  the  time 
when  the  said  sum  of  the  rent  in  the  declaration  men- 
tioned, and  every  part  thereof,  became  due  as  therein 
mentioned;  whereupon  the  said  £.  A.  Wilson,  to  wit,  on 
the  said  3rd  November,  1827,  became  and  from  thence 
until  and  at  the  time  when  the  said  sum  of  the  rent  in  the 
declaration  mentioned,  and  every  part  thereof,  became  due 
as  therein  was  alleged,  was  possessed  of  and  entitled  to  all 
the  plaintiff's  said  estate,  right,  title,  interest,  and  rever- 
sion of,  in,  and  to  the  said  piece  or  parcel  of  ground  in  the 
declaration  mentioned,  for  the  said  term  so  granted  and 
assigned  to  him  as  aforesaid — ^verification. 

(43)  Points  for  the  plaintiff—  being  under  seal),  either  by  virtue 
That  he  was  properly  made  plain-  of  the  common  law  or  by  virtue  of 
tiff  in  this  action,  and  that  the  said  any  statute ;  and  that  the  plea  was 
£.  A.  Wilson  could  not  sue  in  his  bad  for  other  reasons  specially  as- 
own  name  upon  the  memorandum  signed, 
of  agreement  declared  upon  (not 
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Specud  demurrer;  assig;iiiiig  for csmes — tluit  it  ^ipeared 
in  and  bj  tlie  plea  that  tlie  term  and  intetest  granted  by 
the  plaintiff  to  the  said  W.  Whitehead,  was  a  term  of  ji 
created  bj  an  instnunent  in  writing  bat  not  wukf 
that  it  did  not  appear  that  the  said  £.  A.  WHaon  could 
maintain  an  action  in  his  own  name  iqpcm  the  said  memo- 
randnm  of  agreement  in  the  dedaraticm  mentioiied^  and, 
for  anght  that  appeared  in  the  plea,  the  plaintiff  might 
still,  notwithstanding  the  assignment  or  grant,  maintain 
the  present  action  in  his  own  name — that  the  plea  set  np 
an  assignment  of  a  mere  chose  in  action — and  that  it  did 
not  denj  nor  confess  and  aroid  the  breach  to  which  it 
pleaded  (44). 


Bad  in  fenn. 


Bad  in  saK- 
•Unce. 


As  to  the  third       Stephen,  Serjeant,  for  the  plaintiff,  submitted,  that,  this 

not  being  an  action  of  corenant,  but  assumpsit,  nil  habuit 
in  tenementis  was  clearly  a  bad  plea,  and  no  answer  to  an 
action  which,  in  substance,  was  for  use  and  occupation ; 
such  plea  being  pleadable  only  (in  an  action  for  rent)  where 
the  action  is  founded  upon  contract,  and  not  upon  priTity 
of  estate :  and  he  cited  Lewis  v.  fViUis,  1  Wils.  814;  %IK. 
van  Y.  Stradling,  2  Wils.  208;  Curtis  v.  S/ritty,  1  New  Cases, 
15,  4  M.  &  Scott,  554;  Co.  Litt.  47.  b. ;  352.  a.;  363.  b,; 
1  Wms.  Saund.  276  a,  n.  (1) ;  and  Cooke  v.  Loxley,  5  T.  R.  4. 
He  further  submitted  that  the  plea  was  bad  in  substance ; 
for  that,  the  demise  being  for  eighty-four  years  yrom  Mid- 
summer then  next  (which  excluded  that  day  from  the  com- 
putation of  time),  it  was  not  enough  for  the  defendant  in 
his  plea  to  shew  that  the  plaintiff  had  nothing  in  the  pre- 
mises either  at  the  time  of  making  the  agreement,  or  at 
any  time  between  that  time  and  Midsummer  then  next,  or 
at  Midsummer  then  next;  for,  the  plaintiff  might  have  had 


(44)  Point  for  the  plaintiff—That 
the  sixth  plea  was  had;  for  that  the 
phuntiff  was  properly  made  plain- 
tiff in  the  action,  the  memorandum 


of  agreement  declared  upon  not 
being  under  seal,  and  for  other  the 
reasons  specially  assigned. 
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an  interest  in  remainder  or  a  lease  in  fiitnro  taking  effect         1841. 
from  the  day  after  M idsnmmer-day^  or  the  land  might  have     yi^^liT' 
descended  to  him  on  that  day^  in  fee^  by  the  death  of  his  «• 

ancestor — ^in  either  of  which  cases  he  would  have  had  an 
interest  out  of  which  he  could  have  made  this  demise : 
Pugh  V.  IHike  of  Leeds,  Cowp.  714;  Ackland  v.  Lutley,  8  Ad. 
&  E.  879^  1  P.  &  D.  636.  Also  that  the  plea  was  bad  on  Bad  on  general 
general  demurrer — citing  Heath  v.  Vermeden,  3  Lev.  146 ;  *"*""«'• 
Palmer  v.  Ekitu,  2  Str.  817,  1  Barnard.  105 ;  Parker  v. 
Manning,  7  T.  R.  537;  1  Wms.  Saund.  825,  n.  (4). 

As  to  the  replication  to  the  third  plea,  he  submitted.  As  to  the  repii- 
that,  though  somewhat  untechnical  in  its  language,  still  it  third  plea.  ^ 
was  a  sufficient  replication :  he  referred  to  Tremban  v. 
Lawrence,  2  Lord  Baym.  1048 ;  Parker  v.  Harris,  4  Mod. 
76  (45) ;  Wilson  v.  Field,  Skinner,  624 ;  and  the  analogous 
case  of  a  replication  to  a  plea  of  the  statute  of  frauds,  in 
which  it  is  sufficient  to  allege  generally  that  there  was  a 
memorandum  in  writing,  without  setting  it  forth — liUy  v. 
Hewitt,  11  Price,  494;  Lysaght  v.  Walker,  5  Bligh,  N.  S.  1; 
Wakeman  v.  Sutton,  2  Ad.  &  E.  78,  4  N.  &  M.  114. 

As  to  the  fifth  plea,  he  submitted,  that,  inasmuch  as  it  As  to  the  fifth 
alleged  only  an  assignment  to  Wilson  of  the  rent,  and  not  ^  ^** 
of  the  reversion,  it  shewed  no  title  in  t  e  assignee  to  main- 
tain an  action  upon  the  covenants  of  the  original  lease : 
Littleton,  §§  213,  217,  228,  341 ;  Co.  Litt.  150.  b.,  151.  a., 
151.  b. ;  Burton's  Compendium,  367;  6  Bac.  Abr.  18 
(Gwill.  edit.).  Rent;  Gilbert  on  Rents,  38,  117:  and  that, 
even  supposing  it  appeared  upon  the  whole  record  that  the 
plaintiff  had  not  such  an  estate  out  of  which  he  could  make 
a  demise,  it  would  follow  that  the  assignment  to  Wilson 
would  be  inoperative,  there  being  no  rent  in  existence 
capable  of  being  assigned ;  and  therefore  qu&cunque  vi&  the 
plaintiff  was  entitled  to  judgment. 

As  to  the  sixth  plea,  he  contended,  that,  this  being  an  As  to  the  sixth 

plea. 
(45)  And  see  Harris  v.  Parker,  2  Vent.  253,  270,  Skinner,  307. 


nr  Twm  commos  ful&a, 

1841.        actum  foonded  on  a  parol  kaae,  a  plm  settmg  up  a  grant 
of  the  reversion  to  a  tbird  person  was  not  a  good  plea; 

^l the  statote  32  Hen.  8,  c.  34^  applying  cnlj  to  leases  umder 

weal}  wee  Tkrale  r.  CanmmUy  I  Wila.  165,  and  the  judgment 
of  Lord  Kenjon  in  ^eM  T.  Ameff,  3  T.  B.  401.  And^  fnr^ 
ther,that  the  pka  was  bad  &r  not  alleging  the  awrignTOent 
of  the  reversion  to  hare  been  by  an  instrument  umderMeml — 
Lcmg  T. Nethereoie,  Cro.  Car.  143;  Beebf  Y.PtBrry,  3  Ler.  155. 


Afl  to  the  third        ChamneB,  Serjeant.  contnL  submitted,  that  nil  habuit  in 
iBfoiatorfcrn.  tenementia  was  a  good  plea  in  all  cases  of  contract,  with 

the  single  exception  of  debt  on  an  indenture — ^Litt.  §  58; 
Co.  litt.  47. b.;  Km^  r.  Palmer,  2  Wils.  130:  that  the 
action  was  not  (as  suggested)  an  action  for  use  and  occu- 
pation (in  which  ease  it  was  conceded  the  plea  would  be 
bad),  but  an  action  for  rent  under  the  agreement ;  and  the 
ccmsideration  for  the  defendant's  promise  to  paj  the  rent 
and  to  build  the  booses  fiuled,  inasmuch  as  the  plea  shewed 
that  the  plaintiff  had  no  right  to  grant  the  term  which  he 
affected  to  grant — Caponkwrtt  t.  Cqpomkwrri,  1  Lot.  45 ; 
Boper  r.  Coombes,  6B. &C.  534,  9 D.  ft  B.  562 ;  Ckmierr. 
Leete,  4  M.  &  Welsby,  295;  BirdY.  HiffgvMoa,  2  Ad«  &  £. 
696,  4  N.  &  M.  505 :  and  that  the  defendant  could  not  be 
made  liable  by  the  allegation  in  the  declaration  that  the 
testator  entered  and  was  possessed,  seeing  that  an  entry 
so  alleged  could  not  be  trayersed — Walker  y.  Reeves,  Doi^. 
461,  in  notis ;  1  Wms.  Saund.  203,  n.  (1) ;  VTtOianu  y.  Bo^ 
sanquet,  1  Brod.  &  Bing.  259,  3  Moore,  500. 
Good  in  tab-  As  to  the  argument  that  the  plea  was  bad  in  substance, 

inasmuch  as  it  stated  only  that  the  plaintiff  had  nothing 
in  the  premises  at  the  time  of  making  the  agreement  or  ai 
Midsummer  then  next — the  learned  Serjeant  submitted, 
that  all  the  precedents  alleged  the  want  of  title  only  at 
the  time  of  the  demise ;  but  that,  eyen  if  the  argument  on 
the  other  side  were  well  founded,  it  was  a  sufficient  answer 
to  it  that  the  defendant  was  entitled  to  haye  an  interest 
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vested  in  him  one  minute  after  twelve  o'clock  on  the  night         1841. 

of  Midsiunmer-dav.  ^    ^    ^ 

With  respect  to  the  replication  to  the  third  plea,  it  was  «• 

submitted,  that,  as  a  general  rule,  a  party  relying  in  plead-  ^-'^"^''' 

AM  to  the  repii- 

ing  npon  his  own  title,  must  set  it  out  folly ;  and  that  this  cation  to  the 
general  form  of  replication  to  a  plea  of  nil  habnit  in  tene-     *'  ^  ^' 
mentis,  in  debt  or  covenant  on  a  deed  not  indented,  was 
ill :  Aykt  v.  WUUama,  8  Lev.  193 ;  Gyll  v.  Glass,  Cro.  Jac. 
312. 

As  to  the  fifth  plea — admitting  that  rent,  where  severed  As  to  the  fifth 
from  the  reversion,  conld  not  be  the  subject  of  a  distress —  ^  ^^ 
he  denied  the  position  that  there  conld  be  no  assignment 
of  a  rent  so  as  to  give  a  right  of  action  to  the  assignee ; 
citing  Robins  v.  Cox,  1  Lev.  22;  Ards  v.  Walker,  Cro.  Eliz. 
637,  651 ;  Marie  v.  Flake,  8  Salk.  118 ;  Allen  v.  Bryan,  5 
B.  &  C.  512. 

As  to  the  sixth  plea,  the  learned  Serjeant  contended,  At  to  the  lUth 
that  the  statute  32  Hen.  8,  c.  34,  was  not  confined  to  ^  ^ 
leases  by  indenture :  LunUey  v.  Hodgson,  16  East,  99;  and 
that  an  assignee  of  rent  was  not  bound  to  pray  in  aid  the 
statute :  he  cited  PouUeney  v.  Holmes,  1  Str.  405 ;  Baker 
v.  Oosiling,  1  New  Cases,  19,  4  M.  &  Scott,  539;  1  Wms. 
Saund.  240,  n.  (a);  Harper  v.  Burgh,  2  Lev.  206;  Beely  v. 
Parry,  3  Lev.  154;  and  the  opinion  of  Bayley,  J.,  in  Vyvyan 
y.Arther,  1 B.  &  C.  410, 2  D.  &  B.  670 :  nor,  he  submitted, 
was  it  any  valid  objection  to  the  plea,  that  it  did  not  in  terms 
allege  the  assignment  to  have  beentfnifer  <ea^it  beingenough 
to  state  that  it  was  by  deed — 1  Wms.  Saund.  291,  n.  (1). 

He  further  objected  that  the  declaration  did  not  dis-  OecUraUon  de- 
tinctly  shew  that  the  two  years  "  from  Midsummer  then   *^"^*' 
next,'^  within  which  the  houses  were  to  be  built,  had 
elapsed  before  the  commencement  of  the  action :  Sansom 
v.  Bhodes,  6  New  Cases,  621,  8  Scott,  644. 

Stephen,   Seijeant,  in  reply. — The  declaration  states,  Astothe  alleged 
that,  by  an  agreement  in  writing  made  on  the  3l8t  May,  cUraUon. 


\ 


i*M 


TUT  heshsl  "inK  "IK  iiiiiH  I   ■:'nB:xniH  lEtm. 


4Piiiiiii.  vuiESL  "liii*  "SKC  IE  the  gnniJMi^  lOft  II  3W1S   ion. 


yi.'iii  Ilea   i^  "zmb.   p^imir   jbl  flMMBr   usunes 
iiffniwrmiBic  ic  'ifis  flic       IFiwiutL  u.  <*. — 

':iis  iBDs  IE  "SMB  m!  namnuc  -    jmL 


JipmSIIIBIC  HBDC  JUL  TmiBr  :L  IHftSttaC  laBK  9-  3a 

<>niiB  aimtOBrti  jc  ''VIuszl  '3b  tvti  yasest  «*iuiit  vsmnmaiiss.^ 
TPtiogg^  H  jiBPe  Jiirsft  unaBsmat  ;&  ibbk  jhil  Tnnmr  i 
niAa&sisr  use  n  us  unmny"  inr  'Sk  iuesok  of  3Piu£.  I 

F«  ISA.  in.  »L  KSmL  hl  sl  irnmrgn*  inT,  :&»  XisL  Iteai 
Ml  iFift  ^oiit  n  »  £nai£  gcanii  jbsk  dvaismze  u&ac  dir 
jcBiuiL  'vas  aac  smmnaiizcit  TdL  'laic^  *fs^ic3CaiiL  >iif  &  ^*^irrtrih 
jAqt  ttibneej  of  ^ne  inl:  miL  in.  ^Aras  v.  WgHtrK,  't  3L  Jk 
W'dbnw'^  S*!.  ^-  E'tnrl  .£2^  nt&^n.  iiL  sl  kguil  on-  &  ^nD  «f 

afiiceifirt  i&oc  idi*  '^5L  wa^  lasati^  (bl  "Ast  19I&  <af  MievftL 
aAJie  iuir  iTKiiritff  nSor  JBttCL  ^vind^  fa»£  bob 
e&M^MM  r"^  5s  WTM  &t£ii£  «&ac  i&if  ^adoncaHB 
ani  t&flC  £  vsiaRac  BKcanrr  ^  s^rcr  "ftac  iemr 
#<hififirrf  ^  iittdbve  u&c  naimiifuir.iattgis  cf  &br  iobe 
<fM#,  J. — He  dr^&rgfeT  Lore  ».  tftas  jnsn  do  ha  ibev  ffae 
fcranooBi  i.fsa.  TiidU,  C.  J.— Tk  ■fflrgiriM  voidki  W 
«>  well  MtMficd  fay  proof  of  aa  ij,! i  >  iMft  sairmlSST.T 


TIk  karacd  Sojeant,  £Bdi]i^  die  inqmsnoB  of  t^ 
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to  be  decidedly  against  him  on  this  point,  prayed  leave         1841. 
to  amend ;  which  was  granted,  on  the  usual  terms,  the  de-     ^;;^;;:;^os 
fendant  to  be  at  liberty  to  plead  de  novo  to  the  amended    „,      *'* 

•^  ^  A^  HITKIIBAD. 

breach. 

Rule  accordingly. 


RuDD  V.  Scott. 

X  HIS  was  an  action  of  trespass  for  an  assault  and  false  in  an  action  for 

imprisonment.     Plea-not  guilty,  "  by  statute.''  pTStpSn  a' 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  in  ^n^w  the^7  &  s 

Middlesex  in  Easter  Term,  1840.    The  facts  were  as  fol-  »«».  4,  c.  29, 

s.  44,  in  pulling 

low : — The  defendant  was  the  owner  of  a  house  in  Lower  down  part  of  a 

Street,  Islington,  which  had  been  occupied  by  one  Lewis,  ing  the  mate-" 

under  a  lease.     The  premises  being  in  a  dilapidated  state,  Jjjj|jt^dcfend- 

Lewis  was,  on  the  7th  August,  1889,  served  with  a  notice  »nt  wa«  within 

the  protection  of 

to  repair ;  and  accordingly  employed  one  Thomas  Rudd,  a  g.  75,  if  he 
respectable  builder  at  Islington,  to  do  the  necessary  re-  thought  he  was 
pairs.     The  defendant,  seeing  the  tiles  and  lead  stripped  |;^^"^fYe"ac"  • 
off  the  roof,  and  conceiving  that  Lewis  was  not  bon&  fide  and  that  the 
repairing  the  house,  but  pulling  it  down  and  fraudulently  periy  directed 
disposing  of  the  materials,  caused  the  plaintiff,  a  boy  about  ^'J  not^he  did  w 
thirteen  years  of  age  (the  son  of  the  builder),  and  a  la-  think. 
bourer  upon  the  premises — the  former  having  a  trowel  in 
his  hand,  and  the  latter  being  in  the  act  of  placing  some 
of  the  tiles  in  a  cart  for  the  purpose  of  being  carried 
away — to  be  apprehended  on  a  charge  of  "  pulling  down 
and  feloniously  conveying  away  the  materials  of  a  house, 
his  property,^'   and  taken  to  the  station,   whence  they 
were  on  the  following  morning  brought  before  the  sitting 
magistrate  at  the  Hatton  Giurden  police  office,  who  dis- 
charged them. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  hav- 
ing reasonable  ground  to  believe  that  the  plaintiff  and  the 


IS41. 


I  Hi  Ji  fit  ill:  XiuS 

dBed  to  be  a  fickmy  hw  tibe  stitete 
S.441-ID,  be  w«»  cntitfed   to   a 
tiQa(48). 

Tlie  lesned  judge  left  it  to  tke 
■ot  tiie  defesiiiant  bona  fide  intended 
of  tibe  ^stnte.    Tlier  fijond  in  the 
in^y  a  verdict  was  entered  Cor  tbe 


of 


jvrT  to 
to  act 


,  Sezjcxnt,  vupf^  Car  a  new  trial  on  the  ground. 


(47)  WliidicibKfis  **  t^>^  ^  "^^F 
poioa  ihall  tfeal  or  np^  cnt^  or 
mteBi  tD  sttal  iBf  giHi 

to 


anj  nteoBl  or  fixtnxey  wbeAcr 
of  octal  or  o^er  maUsml, 

or  to  an  J 


of  metal  fixed  in  anj  knd 
private  propertj,  or  war  a 
ti>  anj  dwcOm^koiBR,  ^*^ 
or  are%  or  in  anj  i^aarvy 
street,  or  other  place  dedicated  to 
pabGc  oae  or  ornament,  every  such 
offender  shall  be  gakj  ^  Maaj/' 


(48)  Under  s.  75,  whidi,  "^  fcr 
the  protection  of  pqsona  acting  in 
the  ezecntian  of  the  act,**  enacts^ 
^'that  an  actions  and  proaecntions 
to  be  commenced  against  anj  per- 
son for  anything  done  in  pnnoance 
of  the  act  shall  be  laid  and  tried 
in  the  coontj  where  the  &ct  was 
committed,  and  shaD  be  com- 
menced within  six  calendar  months 
after  the  fact  committed,  and  not 
otherwise;  and  notice  in  writing  €€ 
snch  action  and  of  the  cause  thereof 
shaD  be  giren  to  the  defendant  one 


hare  been  paid  into  coort 
sack  action  broogbt  bj  or  est 
half  of  die  ddendant ;  and  if  n 
diet  shall  pass  for  die  ddendant,  or 
the  plaintxfF  shan 
or  discotttiniie  anj 
inoe  joined,  or  if  npon 
or  otherwise  judgment  abaQ  ba 
giren  against  the  plaintiff^  die  de- 
fendant shall  recover  hia  ftill  costs 
as  between  attorney  and  dicnt,  and 
hare  the  like  remedy  lor  die  aaiM 
as  any  defendant  hath  by  law  in 
other  cases;  and,  though  a  renfict 
shall  be  giren  for  the  platntiflT  in 
any  mdi  action,  mchplaitttiflrsikaB 
not  hare  costs  against  the 
ant,  unless  the  judge  before  w] 
the  trial  shaD  be  ahaO  certify  bk 
approbation  of  the  action  and  of 
the  rerdict  obtained  thereupon.*' 
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amongst  others,  of  misdirectioii. — He  submitted,  that,  to 
entitle  a  party  to  notice  of  action  under  the  statute,  it 
must  appear  that  there  has  been  some  offence  conunitted 
against  the  statute,  and  that  there  is  reasonable  ground 
for  supposing  that  the  individual  charged  has  been  guilty 
of  the  offence ;  and  that  the  learned  judge  ought  to  have 
left  it  to  the  jury  to  say  whether  or  not  the  defendant  had 
reasonable  ground  for  believing  or  did  bond  fide  believe 
that  the  plaintiff  had  committed  the  felony  charged :  and 
he  dted  Cook  v.  Leonard,  6  B.  &  C.  851,  9  D.  &  B.  339. 
There,  a  statute  (6  Geo.  4,  c.  YI.)  enacted  that  no  plain- 
tiff should  recover  in  any  action  commenced  against  any 
person  for  any  thing  done  or  performed  in  execution  or 
under  the  authority  of  the  act,  unless  notice  thereof  in  writ- 
ing should  be  previously  given  twenty-eight  days  before 
the  commencement  of  the  action :  and  it  was  held  that  a 
notice  was  necessary  in  those  cases  only  in  which  the  party 
against  whom  the  action  was  brought  had  reasonable 
ground  for  supposing  that  the  thing  done  by  him  was 
done  in  execution  of  or  under  the  authority  of  the  act. 
Bayley,  J.,  there  says :  "  Where  a  statute  gives  protection 
to  persons  acting  in  execution  or  in  pursuance  of  it,  all 
persons  acting  under  its  provisions  are  entitled  to  that 
protection,  although  they  exceed  their  authority  by  so  do- 
ing. There  must,  however,  be  some  limits  to  that  rule : 
the  meaning  is,  that  the  act  done  must  be  of  that  nature 
and  description  that  the  party  doing  it  may  reasonably 
suppose  that  the  act  of  parliament  gave  him  authority  to 
do  it.'' 

TiNDAL,  C.  J. — ^It  appears  to  me  that  there  is  no  ground 
for  excepting  to  the  direction  of  my  Brother  Maule.  In 
substance  and  effect  he  did  leave  the  question  to  the 
jury  in  the  way  in  which  it  is  suggested  he  should  have 
done ;  for,  that  was  necessarily  implied  by  the  language 
he  used.     Beechy  v.  Sidei,  9  B.  &  C.  806,  4  M.  &  B.  634, 
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A  rule  nisi  was  granted  on  the  ground  that  certain  evi- 
dence had  been  improperly  received  :  but,  when  the  rule 
came  on  for  argument,  it  was  agreed  that  a  stet  processus 

should  be  entered. 

Rule  accordingly. 


END  OF  HILARY  TERM. 
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ment.  He  could  not,  it  is  said,  have  done  so,  because  the 
circumstances  did  not  warrant  him  in  believing  that  the 
plaintiff  had  been  guilty  of  any  offence  cognizable  by  the 
act.  But  I  do  not  think  that  by  any  means  follows.  It 
is  not  an  uncommon  thing  for  a  party,  under  pretence  of 
repairing,  to  pull  down  a  house  and  dispose  of  the  ma- 
terials: and,  unless  the  owner  acts  promptly  in  such  a  case, 
he  is  without  remedy.  I  think  it  is  highly  probable  that 
the  defendant  did  believe  that  the  plaintiff  was  a  party 
concerned  in  a  transaction  of  that  sort. 

Erskine^  J. — I  am  of  the  same  opinion.  Beechy  v.  Side9y 
and  many  other  cases,  shew  that  a  defendant  is  entitled  to 
notice  where  he  really  and  honestly  believed  he  was  acting 
and  intended  to  act  in  pursuance  of  the  statute.  And, 
the  learned  judge  having  left  it  to  the  jury  to  say  whether 
or  not  the  defendant  bond  fide  intended  to  act  in  pursu- 
ance of  the  statute,  and  they  having  found  in  the  affirma- 
tive, I  see  no  ground  for  disturbing  their  verdict. 

Rule  refused. 


VOL.  II.  T  T 
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IS41. 

GoiTLD  and  Others  r.  Qlit 
In  u  action  fiir  AsSUMPSIT  fioT  breach  erf  a  charterparty.    The  dedaia- 

breach  of a 

diarterpartT,  t&oiL  aaogoed  three  breaches — firsts  overinifing  the  Tend 
^^^^i^  — secondly,  improperly  loading  the  cargo — thirdly,  not 
in  the  dedjur*.  ^^^^jjjg  ^j^  ^arc  of  the  cargo.    At  the  trial  brfore  Gnmer, 

tion,  and  the  "  "^  ^' 

piainriA  ob-      B., at  the  fittings  inLondon  after  Mi^K»^1m^n Term,  1838, 

tained  a  gene- 
ral Teniict.        a  gen»al  Terdict  was  fiiond  tot  the  plaintiflfk^     In  Hilary 

^^^^^1^  ^^    Term,  1839,  a  role  nia  was  obtained  for  (amongat  other 


^'^d^^!^    things;  an  arrest  <rf  the  judgment,  on  the  ground  that  the 


that  one  of  the  first  and  second  breaches  were  ill  assigned.  The  case  was 
fflaaaigncd:—  argued  in  EastcT  Term,  1840.  The  court  took  time  to 
k^e^^^^  consider,  and  in  Mirhaelmas  Term,  1840,  yieMin^  to  the 
tent  to  the        otricctum  to  the  first  breach,  awarded  a  yenire  de  novo: 

judge  who  tried        ' 

the  eanae  after-  Tide  ante,  p.  241.  On  the  15th  Jane,  1841,  Grumey,  B^ 
amend  the  made  an  order  fijr  amending  the  postea  by  his  notes,  by 
2^^^;  emfining  the  Terdict  to  the  iasnes  raised  on  the  second 
dictto^e         and  third  breadies. 


Ae  other  two 

Stepkeny  Serjeant,  in  MichaelTnas  Term,  1841,  mored  to 
set  aside  that  order,  on  the  ground  that  it  was  an  incorrect 
interference  with  a  solemn  judgment  of  the  court,  and  at 
aQ  eyenta  made  at  too  late  a  period.  He  cited  Eddowe$j. 
HopkM,  Doug.  376;  Doe  d.  Ckmrch  y.  Perkins,  3  T.  R.  749; 
WiUiams  y.  Breedamy  1  B.  &  P.  329;  Harrison  t.  King,  I 
B.  &  Aid.  161;  and  Ew^imm  t.  Griffin,  11  Ad.  &  £.  186, 
3  P.  &  D.  160.  He  also  urged  that  the  course  here  taken 
deprived  the  defendant  of  all  opportunity  to  moTe  for  a 
new  trial  upon  the  finding  in  its  altered  shape,  which,  he 
contended,  was  wholly  unwarranted  by  the  evidence  given 
at  the  trial. 

A  rule  nisi  was  readily  granted ;  but  the  parties  subse- 
quently agreed  to  a  compromise,  and  the  rule  was  aban- 
doned. 
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SITTINGS  IN  BANC  AFTER  HILARY  TERM. 


PURSUANT  TO  THE  STATUTE  1  &  2  VICTORIiE,  c.  32. 


THE  JUDGES  PRESENT  WERE~ 
TINDAL,  C.  J..  BOSANQUBT.  J.,  AND  MAULE,  J. 


1841. 

Atherstone  v.  BosTOCK.  Wednesday, 

TFeb,  3rd.  * 
HIS  was  an  action  of  assumpsit.   The  first  count  of  the  The  defendant 

declaration  stated  that  the  plaintiff,  before  and  at  the  time  apa^rtmenu  of 
of  the  making  of  the  agreement  and  promise  of  the  de-  ****  plaintiff 

^  *^  *  upon  the  terni<) 

fendant  thereinafter  next  mentioned,  was  lawfully  pos-  contained  in  the 
sessed  of  a  certain  dwelling-house,  with  the  appurtenances,  morandum  :— 
the  rooms  on  the  first  floor  whereof  then  were  furnished  Lree^raccord- 
with  and  contained  furniture,  goods,  and  chattels  neces-  *"«  ^oow  con- 

,  vcrsation  of  last 

sary  and  needful  for  the  occupation  thereof;  and  there-  evening)  to  pay 

upon,  theretofore,  to  wit  on  the  1st  March,  1839,  by  a  cupatton  of  ^* 

certain  agreement  then  made  by  and  between  the  plaintiff  fu^'J^'g^'d  ^rom 

of  the  one  part  and  the  defendant  of  the  other  part,  it  was  ^®"^f  y»,^*!*=^ 

^  '^     ^  the  4th,  1839, 

to  September 
the  4th,  1839,  the  sum  of  52/.  10«. :  I  also  agree  either  to  occupy  the  said  rooms  from  the  4th 
September  to  the  4th  December,  Airnished,  on  the  same  terms,  rix.  26L  6s.  for  the  three  months, 
or  take  them  unfurnished  at  the  rate  of  84/.  per  annum  :" — Held,  that  this  did  not  create  a 
tenancy  from  year  to  year,  but  was  properly  declared  on  as  an  agreement  to  take  the  apart- 
ments furnished  for  six  months,  and  for  a  further  period  of  three  months,  furnished  or  unfur- 
nished, at  the  option  of  the  tenant 

The  above  letter  was  produced  by  the  plaintiff,  stamped  with  a  80«.  stamp.  In  order  to  ex- 
plain (as  he  contended)  that  letter,  the  defendant  put  in  a  second,  which  was  not  stamped  : — 
Held,  inadmissible;  for,  if  treated  as  a  separate  and  independent  agreement,  it  should  have  had 
a  30«.  stamp ;  and,  if  the.terms  of  the  agreement  were  to  be  collected  from  the  two  letters,  a  35#. 
stamp  would  be  requisite  on  one  of  them. 

T  T  2 


U^r=zl  Ti    pur  ~nt±    TlfflTTTTlf    iST  "Oli    iji^'Imjmmih      of  -31^  mi 

iirr  ibifT.  uniwiri  »  wrfr-Bnir,  ±rniL  ^^"tct  4ia^  lS!i. 
Tx  -^an^int-r  ^TtL  j*SJ.  -nc  ami  cf  LLI  Jfii  -  sii£  "ait  ik- 
"pHinnrr  ui!^]  ur^^^  enir^  ti  ocnzjY  "sif  sii£  tiiiuxs  fnnt 
"tu  iTiL  iar  (f  >sTEaiui^  sbxeguL  ~q  raif  4^  nf  JlsssBr- 

Sit,  Ijif.  iir  iit£  "iTrre?  TTinim:*>.  or  "aku  'Si:  sd£  r'ltmw^  iii»- 
iirmwit*^i  iur  lui  muL  "oirsi  Tiimrriif  ir  :rti;  -mf  o*'  S4l  iir 
BmmiL  mit  luf  liJummf  -nisL  *ai2reT^  JocyssiL  -nns:  -ua  at- 
jwTinmr  «auiiii£  isiiTL  ziiiii^  iimc^  mil  ivimisw  'iL:  sdc 
ice  iutir  mii  ntmu  ixr  lui  ':mt»  oxil  ox.  'Si:  cnximdmu 
Biii  Tsnam  4mi'*^j*ir  imimet  z»  ninrssnir,  ">!■■■  i3if  ai£ 
ftn  iLLirrn.  "xi  -iih  ^mi  4t±  Sfuusnjitfr.  axii  finmittfir  ir 
-iTTT^iT-n  Ml H*f  w  miRsiiiL  irniL  "at:  soil  4zl  Sisnirfmtar  ip 
•III*  -fici  ZHsrsniTHr  KinxiL  jprmiBia  A^^^srxxieir:..  lixML 
iTtritTiurn  -:^|*  liuuicif  juif  ii*vTT»  irim.  "aif  tttti*  of  'At 
iiiitf~Trig  of  'Zitt  ^BLiL  HErfffiHTifnc  iimiBm>  'v^  laic  mi}!-  per- 
iomiffL  BXit  iutfilKft  bl  "TtTTTip.  -uarsjx,  ransEmsiL  nn  Li»  Tlbt 

miL  Bufis^l   LIiL   7fcM-iiiiT-wMf   -111*    fH^ffiTtXami:  liX-  llirr';.   ciiinr. 

iic:nnY~  Kill  T*:>Hif2»  liiif  sLi£  inc  £:i:r  fnnDsxiitc  &!>  jdorcsnd 
frinL  "dii*  VOL  ^£11  Vii-ra^  ISBkU'  laif  ssif  ^idi  SfjaemlKr. 
jS!!?.  i:«r  ije  sol  eii£  cil  "nif  RicnriDnzi^  ssia  xierai^  is 
liicic  ztiiajf  zj,  tiif  Kidi  urrssmsii:  3Dfa.^inzia£ :  S3i£  a^dkcuid 
ii*  lirt:  pidrLif ,.  "iisfar*  ^itf  «bi£  4e^  S^fpaaniwr,  r^:*  ▼iu  « 
lilt  ZiTZ  Se^CiTiLtiEr.  ISS^.  lais  frazL  liiciint  imlil  aa^  t« 
tiis-  «ac  4ci  lKioEn.:»er.  1*®5»-  ^-w  rBurr  sdA  viUing,  joid 
Vaxix*fTtii  izsi  Li^GT&i  t.:.  kTif.  rft:"H£fCf^i  litf  aefrmrtmt.  duKX 
Le  lilt  dt&^dkzr:  idic<Lji  i^  vcffija  issFt,,  cd^ct".  ocxiijinr, 
a.2«£  pciwieu  iltt  iadd  rcmxcs  £naxL  liif-  fadd  4^  Se^csxibery 
1^?&.  to  zht  udd  4di  DfiKTDbcr.  1S59,  fnnosifceid  cr  ixsfxzr- 
xdftirtsi.  nitd  OD  tLe  cc*ridhacc.»  £z>d  lerstf  in  tinl  beluklf  in 
tLfr  idud  di^TEaeizieiki  iDe3iiSo£ted :  yei  ihe  defestduit  did  ik4 
yaiann  or  reg^ud  Im  sod  apvesDcnt  or  kb  nad  pranw 
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and  undertaking,  in  this,  to  wit,  that  he  the  defendant         1841. 
did  not  nor  would  either  occupy  the  said  rooms  from  the    atherstone 
said  4th  September,  1839,  to  the  said  4th  December,  1839,  «'• 

,  BOSTOCK. 

furnished,  on  the  said  terms,  that  is  to  say,  26/.  5s.  for  the 
said  three  months,  or  take  the  said  rooms  unfurnished  for 
the  said  three  months  at  the  said  rate  of  84/.  per  annum, 
nor  pay  the  said  plaintiff  for  the  same  the  said  sum  of 
26/.  5^.,  or  at  the  rate  last  aforesaid ;  but,  on  the  contrary 
thereof,  during  all  the  time  last  aforesaid,  did  and  from 
thence  hitherto  had  wholly  neglected  and  refused  so  to  do. 

There  was  also  a  count  for  use  and  occupation. 

Pleas — non  assumpsit,  and  (to  the  second  count)  pay- 
ment. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings 
at  Westminster,  in  Easter  Term  last.  To  prove  the 
agreement  mentioned  in  the  first  count,  the  plaintiff 
put  in  a  letter  addressed  to  him  by  the  defendant,  dated 
the  25th  February,  and  stamped  with  a  SOs.  stamp,  as 
follows : — 

^^I  hereby  agree  (according  to  our  conversation  of  last  Defendant's  let. 
evening)  to  pay  you  for  the  occupation  of  your  first  floor,  1*539^  *  *  * 
furnished,  from  Monday,  March  the  4th,  1839,  to  Septem- 
ber the  4th,  1839,  the  sum  of  52/.  10*. :  I  also  agree  either 
to  occupy  the  said  rooms  from  the  4th  September  to  the 
4tli  December,  furnished,  on  the  same  terms,  viz.  26/.  5*. 
for  the  three  months,  or  take  them  unfurnished  at  the  rate 
of  84/.  per  annum." 

He  also  put  in  a  copy  of  a  letter  addressed  by  himself 
to  the  defendant  on  the  30th  August,  which  was  as  fol- 
lows : — 

"  According  to  the  terms  of  your  agreement  with  me,  puintirs  let- 
you  are  at  liberty  on  the  4th  September  next  to  continue  J^^guJ^*  ^^^^ 
the  tenant  of  my  apartments,  furnished,  or  to  take  them 
unfurnished,  at  the  rate  of  eighty  guineas  per  annum.     I 
shall,  therefore,  be  obliged  if  you  will  immediately  an- 
nounce to  me  your  determination;  but,  in  the  event  of 


'.f- 


•!--.S*»,-        tJP 


'h«  vntf  "fazee  unmhi    ir  -vol 


■y 


T!i#^  .mgssQnn  it  Tins  inmmrar  'wvm  cujjiksuI  m  oil  bfr> 
,isfcif  ^  "hii  iianmf.  jbr  ^vnnr  it  i  iiaiiin  For  tihe  (ie&Ddr 
anr  .r  ^«i  xkMotssA  "iiar  die  t*vn  Iczxezs  Tarigfilwr  GomiEi- 
*nt0A  th<i  siKiHuueor.  xnn  'imiriMiBirty  dia£  ciie  atamp 
'%n  '^^  inn:  muiezeii  die  ttcond  amrnwhie. 

THa  u*ame^  jirtg*  nierL  time  dm  letter  was  ooc  adndi- 
4ihi^,  ami  fiinxtied  a  Tcnixcr  5ir  die  piamciff  dir  "iXLy  han% 
^fm  nmt  for  die  fpurter  emim^  the  -IdL  Deeenber,  at  die 
r»is«  fd  Ml.  par  unumi. 


ff&mpn^,  H^ayxaXy  in  Eaater 
Cr,f  A  im:w  tr»l,  on  the 
impr/'4>#v  rfy^ttion  of  eTidencc. 


gfoaada  of  iniibrcctuji  and  tibe 
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Channell,  Seijeant,  and  Bramwell,  now  shewed  cause. —        1841. 
The  ruling  of  the  learned  judge,  that  the  instrument  given   atherstone 
in  evidence  on  the  part  of  the  plaintifif  was  a  lease  for  a      ^  *'- 

.  .  BOSTOCK. 

less  period  than  a  year — ^that  is,  for  six  months  certain, 
furnished,  and  for  three  months  more,  furnished  or  unfur- 
nished, at  the  option  of  the  defendant — and  that  it  sus- 
tained the  declaration,  was  perfectly  correct.  A  verbal 
agreement  to  take  ready-furnished  lodgings  ''  for  two  or 
three  years''  is  a  contract  for  an  interest  in  land,  and 
valid  as  a  lease  for  not  exceeding  three  years — Edffe  v. 
Strafford,  1  Tyr.  298,  1  C.  &  J.  891.  Then,  the  letter  of- 
fered  in  evidence  on  the  part  of  the  defendant  for  the 
purpose  of  shewing  that  there  was  a  demise  for  a  year,  was 
properly  rejected  for  want  of  a  stamp.  To  make  it  evi- 
dence for  the  purpose  for  which  it  was  offered,  it  should 
have  beenstamped  with  the  ordinary  lease  stamp — 55  Geo.  8, 
c.  184,  Sched.  Part  I,  title  Lease. 

Bampas,  Serjeant,  and  Sanders,  in  support  of  the  rule. 
The  letter  relied  upon  by  the  plaintiff  clearly  did  not  sus- 
tain the  declaration,  inasmuch  as  the  declaration  limits 
the  alternative  to  the  three  months  ending  on  the  4th  of 
December,  whereas  the  letter,  if  it  amounted  to  any  agree- 
ment at  all,  shewed  a  tenancy  from  year  to  year.  Every 
taking  is  presumed  to  be  a  yearly  taking,  unless  there  be 
something  to  cut  it  down  to  a  more  limited  tenancy. 
IMaule,  J.— Where  do  you  find  the  rule  so  laid  down?] 
The  two  letters  of  the  25th  February  formed  together  but 
one  agreement,  and  therefore  the  second  letter,  which  was 
offered  to  explain  an  apparent  ambiguity  in  the  first,  was 
admissible  in  evidence  without  any  further  'stamp.  [Tindal, 
C.  J. — In  that  case,  a  stamp  of  1/.  15*.  would  have  been 
necessary— 55  Gteo.  3,  c.  184,  Sched.  Part  1,  tit.  Agree- 
ment (1).]  That  would  undoubtedly  be  so,  unless  the 
letters  amounted  to  a  lease. 

(1)    ''Provided    always,     that      in  evidence  to  prove  any  agree- 
where  diver$  letter$  shall  be  offered      ment  between  the  parties  who  shall 


i^  :?  THi  cvKao» 


iir  till  umnjoii'jQL  of  ^Tmir  ic«:  ftunc.  iasnxmBL.  frmL  Mob- 
UH-  X.arj^  u«  ^a.  :**35-.  n  SepiEmber  tbt  4d..  ]«», 
ii*t  «iuL  of  I^  yjt.  1  aJH  ssrec  eniisr  ic*  ocrmydie 
vaiL  rjiizzsfc  inm.  ^i**:  -iix.  Sepamxic  ix  "air 
inniiftuetL.  ur  'iiit  same  i^^nn^  tix.  dG^  at.  £ar 
muinufc..  tr  tui^f^  iueil  iiiiTini»iiec  s:  liut  «naie  of  84L 
i#7  MTiTiTiwk  *  Tmt  ipnc  K  n.  xoElf  &  w  i  ftiii  aeieenieiit : 
r  r»d*frt  ii  k  ii:t»iin»  sozrFsnBCiiBL  Dcweai  liie  ivrtiei, 
fcXiC  im^fin^  11  lift  Tsnufr  prapwec  ir  liac  caD^^mc^an :  and 
n  3»  }trjp^:j  9nizcT»ec  ▼nL  l  SClii.  CBmu  a&c  pnidiicifak  h 

rii*   ucr  r*i:t=r!rc  11      It  vi*   ruznenoed  cm  ^iit   part  d 

vtt  iL  lar:  u'X  !^i.taiiie£  ir  tt.k:  imsr  iiim£.  bm  iliax  iLe 
^ev.iii  i*r-.*r  'jf  iL*  sEHit  dti*  iiannsc  par:  of  n.     If  thu 

V  .■•-»  bi    tLeL  :»iHr  :«f  til*  jener^  sii^ilic  nare  been  Ktamped 

V  -*!  t  1 .    IC/.  si&z:i  .  ikZid  iii£  lu&iiiTrP'.  buiiif  prc'ved  his 

t3ie-t  Vt  tii*  iir-jinmni:  x'  &r  asrcemezit  "dia:  nzicm  the  &oe 

•  >  ^  * 


•rLif:    irr'Tiei   «u.:   i-'Serv    i:  «:al  "^Tk.  .  C  fr  P-  Cr"€L    And  ««Siead 

ifi  su&'.-je^:  if  n  ■  r-kf  rr  ^^U  •r'-  ^   Linnr^  f  Mwc^.  ^  1  Bhir.  196. 

> '.  bLcil  :>t   iifxr:it*ri  vni  l  cirj  Ai.  iiHiL"iin>*r.;  viiich  if  lemled. 

'1     1 C-  .  fe.i:j'jun.  tilt  samtf  *■•-«'"  bo:  mererr  anuiiiii&  tc*  ui  mgip*- 

M7  'jf  I  !'>'.  ▼-.?at  ?r  XTvsrsft.'  srirrrTi    »  &  6k«   bob    ijthawMe 

wrxsei.    in   trt^L  pr^jtu — Fcr  i.  Buruss^w.  7  Dl  &  R.   SOO.  5 

AiRrjti  C  J^  i&  Fnj&r  r.  Mft».  B.  ic  C.  41. 
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sought  to  impeach  it  by  introducing  another  and  different         1841. 


Atuerstone 


agreement^  he  was  bound  to  show  an  agreement  stamped 

as  by  ]aw  required.     The  stamp  act  55  Geo.  3^  c.  184^  v, 

BoSTOCK 

Sched.  Part  1,  tit.  Agreement,  provides  that,  "  where 
divers  letters  shall  be  offered  in  evidence  to  prove  any 
agreement  between  the  parties  who  shall  have  written  such 
letters,  it  shall  be  sufficient  if  any  one  of  such  letters  shall 
be  stamped  with  a  duty  of  1/.  15^.,  although  the  same  shall 
in  the  whole  contain  twice  the  number  of  1080  words,  or 
upwards.''  If  therefore  the  agreement  was  to  be  collected 
from  two  or  more  letters,  a  SOs,  stamp  would  not  be  suffi- 
cient ;  and  the  case  stands  upon  the  defendant's  letter  of 
the  25th  February  only.  Now,  to  shew  a  variance  between 
the  contract  contained  in  that  letter  and  the  contract  stated 
in  the  declaration,  the  defendant  must  satisfy  the  court 
that  the  construction  he  sought  to  put  upon  the  letter  at 
the  trial  is  the  correct  one.  Upon  the  first  part  of  the 
letter,  which  relates  to  the  occupation  of  the  apartments 
in  question  for  the  half-year  ending  on  the  4th  September, 
no  doubt  can  arise.  And  if  the  taking  referred  to  in  the 
latter  part  of  it  had  been  "  at  the  rent  of  eighty  guineas 
per  annum,"  I  should  have  inclined  to  think  it  imported  a 
yearly  tenancy.  But,  standing  as  it  does,  I  think  it  may 
fairly  be  construed  as  an  agreement  to  take  for  the  further 
term  of  three  months  only.  It  is  enough  to  say,  that, 
taking  the  whole  letter  together,  it  does  not  convey  to  my 
mind  a  necessary  conviction  that  a  yearly  tenancy  at  an 
annual  rent  was  intended  to  be  thereby  created.  Where 
there  is  reasonable  doubt  as  to  the  intention  of  the  con- 
tracting parties  at  the  time  of  entering  into  the  contract, 
we  may  look  at  their  subsequent  conduct  in  relation  to  it. 
Just  before  the  expiration  of  the  first  six  months,  the 
plaintiff  addressed  a  letter  to  the  defendant,  reminding  him 
of  the  terms  of  the  agreement  under  which  he  held,  and 
telling  him,  that,  in  the  event  of  his  not  declaring  his 
option  before  the  4th  September,  he  should  consider  him 
as  tenant  of  the  furnished  apartments  till  the  period  named 


€44  1*'  THI  CfMCMOK 

)4Sji,  ill  thui  afTeemem,  viz.  tiE  'At  4s^  I>eoeBiiiBr.     Totiu 

'  conimimicsdoL  the  defeniuuc  irAiirnfii  no  answer.     ^Plo: 

Atiiiilstoki 

t  k  xiii£t  birr  evidence  of  iht  dfifendaiiT  « 


fftnicDoi:  put  LIT  xiiE:  pimTiTTfi  upon  ibe  xbtiik  of  a 
agieeiufiu: '  Tpim  tlie  whok  ii  fl^ipeazs  id  xnc  tiiat  ifaF 
caucinBioiL  id  irliui  the  .iixrr  come  under  lixt  fiiii»tiajim  of 
the  ieantfsd  indgrfc.  inff  pedbecchr  connDCt,,  and  cameegiienxk 
thai  their  ih  uc-  ^ruuiio  far  dunn^mp  llie  vurilicL 


Bu&2.Kt»m,  J. — 1  BiL  ako  of  qpTniop  xfaicr  this  jnk 
lihniiic  bt  discnarirec..  Tht  piaimiff..  in  Miypmri  of  Lk  cast, 
reiiec!  ^liCilrj  njioL  thi  lerter  addrcBsed  XC'  tii^r  br  -die  df^ 
ieiLoair;  en.  the  2;tiL  PebnuBT-,  1S3P  :  anc  tixai  'U'^tj^  wk 
properrr  stamiiecl  ▼'itl  b  3Qft.  stamp,  ond  therefore  ^ood 
rvioeiicL.  Tin  nffennaTn  then  attempted  tc^  pm  in  the 
lerter  addreBBec  tc  bin.  br  the  plHUiiif  on  t^  same  2liii 
Febmarr  :  bii:  i:  irait  tmsiamped.  and  thensEan*  icierted. 
Thf  c-ontentiai.  ol  the  par:  of  the  deEsndaui.  is.  thai  the 
arreemen:  bervecL  the  pamet  »  tc  be-  enflectec  irwL  the 
Twc>  leneriE^.  If  »u  one  of  theiL  should  bare  been  scamped 
'vritL  L  1 1.  iI«A.  suimji.  The  case,  therefore.  neccflBarih* 
resrec  saifirr  apai.  un  ierter  thai  wat  stamped.  And  the 
anefcioi.  it  vhfitLer  tiiert  if  ltt  Tariance-  lienreen  t?hat 
kcrer  imc  'Sm  coi-trxirr:  fCati-L  ii.  the  aeciarataaii.  It  i^»- 
jiTATs  re  mf  tbiu  uic!rf  if  iioi.  I  c&imo:  ranceave  ii  could 
passiir:T  have  n^en  the  mtgnticm  of  ihi  parneb,  thai,  if  the 
dtacncaii:  die  no;  ccrnpTthe  aparrmmt^  fomished  for  the 
quarter  pufhTur  thf  4tL  rK*rcm'tier.  l  yearhr  tenannr  should 
bf  crfiaTfid.  1  am  ciearh-  of  opmioii  that  nothiiif:  more 
was  f*niiTcmpiaT.ed  thar  t  tijuiir  ftir  tbrc«  months^  cither 
fnni2she£  or  imfumisiind.  brrond  the  s^l  iDCoitbs. 

Mat^li..  J. — I  am  ajfv»  of  npudon  that  tiie  rule  ^aiiidi 
hftf  bftrsc  dbtaiDed  m  thw  easf  far  a  new  trial  on  tiir 
fToimdf  of  misdirertiot  and  the  improper  rriiectiaB  of 
rndcDCif..  ranooi  be  <;ufirauied.  The  rozHCnuaaoii  of  iht 
drfendaut's  icrrcr  of  the  2^rL  Fcbman-.  appean  lo  me  to 
br  pciiieicdT  plain     it  mDtcmpiiiT»  an  occapaisioai  of  t^ 
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plaintiff  ^s  apartments  for  six  months  furnished^  and  for  a         1841. 
further  period  of  three  months^  furnished  or  unfurnished^    Atuerstone 
at  the  defendant's  option.     The  agreement  between  the      ^    ■'* 
parties  consists  of  a  conversation  which  took  place  on  the 
24th^  and  of  the  defendant's  letter  of  the  25th^  accepting 
a  proposal  that  had  been  verbally  made  by  the  plaintiff. 
That  constituted  a  complete  and  perfectly  valid  agreement : 
and  there  was  nothing  in  the  case  made  by  the  plaintiff  to 
warrant  the  construction  contended  for  on  the  defendant's 
part.     The  plaintiff's  letter  of  the  25th  February^  if  it  is 
to  have  any  effect  at  all^  must  be  taken  as  altering  the 
terms  of  the  first  agreement.     If  so,  it  clearly  was  not  ad- 
missible in  evidence  without  a  stamp — Reed  v.  Deere,  7  B. 

&  C.  261,  2  C.  &  P.  624. 

Rule  discharged. 


Ford  t;.  Yates.  Friday^ 

A  Feb.  5th. 

SSUMPSIT  for  the  breach  of  a  contract  for  the  sale  of  The  defend- 

.     ,  ant*8  traveller 

certain  bops.  entered  and 

The  first  count  of  the  declaration  stated  that  theretofore,  "«?*5i.?  ^*** 

'  plaintiff  8  order 

to  wit,  on  the  17th  May,  1838,  the  plaintiff,  at  the  request  book  a  contract 
of  the  defendant,  bargained  and  agreed  with  the  defend-  terms :— "  of 
ant  to  buy,  and  bought  of  him,  and  the  defendant  then  ftilVsLVhops", 
sold  to  the  plaintiff,   divers  goods,  to  wit,  thirty-nine  Springett*8,5 

*^  '  o  /  '  ^  pockets  Ken- 

pockets  of  Sussex  hops  called  or  known  by  the  name  of  ward's,  78«. 

Springett's,  containing  divers,  to  wit,  65  cwt.  2  qrs.  121bs.,  wait"onJe«.'^ 
and  five  pockets  of  other  Sussex  hops,  at  a  certain  rate  or  Jhe^'^urchaTe^^ 
price,  to  wit  at  the  rate  or  price  of  78*.  for  each  cwt.  of  the  fo«"  non-deii- 

/*.  _»  y»     J  ^^^  of  the 

said  hops,  to  be  paid  for  by  the  plaintiff  to  the  defendant  at  thirty-nine 

the  expiration  of  a  certain  credit,  to  wit,  six  months  from  the  Heid^UiaTparoi 

time  of  the  making  of  the  said  bargain  and  agreement;  the  *ou^*^ff  ^ea?-* 

said  thirty-nine  pockets  of  Sussex  hops  called  Springetfs  ing  between  the 

...      parties  was  not 

to  be  delivered  by  the  defendant  to  the  plaintiff  or  his  admissible  to 
order  on  request,  but  to  wait  orders,  that  is  to  say,  to  ^iewas"at^a*^ 
be  kept  by  the  defendant  for  the  plaintiff  until  the  plain-  ^[^^1^°^"'' 


^  vtta 


?.—->. 


-E-.    ^ 


mniii  fr*^  lEveci  n  '3e 


rf> 


ad'^rsHuL  "a^  idssu&cxc  nEi&srsoftk  sai  xrcHniDd  tk 


mm 


^jnaasgL  'dut  -affrn^ar:^  ficsrsrec  to  tie  jHirtTiff,  and  tke 
r^'*^  *  tTie^  aceecCEC  i=«i  rseerrcd  of  sad  fron  tbe  de- 
fcs«2s£r.  >Kr:  if  t3i£  b^  L jos  id  ioic  at  afereaad.  to  vit, 
1/  tbe  ta^  fT»  yxk£!U  dL  cc'vT  Sauex  bcspft :  tint  tike  plam- 
lidT,  rrjeiSiisr  1:1  tLe  uai  pryrrwe  c/  iLe  defendant,  after- 
varii  ai^  'vtfore  tiae  deairerr  ctf*  tbe  said  thirtr-nine 
Y^^jfJk  of  SodsKK  Iwpft  caJjed  Sprin^etrX  or  anj  part 
tLen»£,  to  Lim  tLe  pkinti^,  and  be&ve  tiie  expiratMMi  of 
tbe  udd  credi%  u>  vit,  wi  tbe  ^nd  October,  1S38,  bar- 
gaiiKd  and  agrE:ed  vitb  oae  C.  Hamble  to  sell  to  bim,  and 
tbe  naid  C.  Humble  tben  agreed  to  bur  of  tbe  pbdntiff, 
certain  hop%,  to  int,  twentr-six  pockets  of  Sussex  bops 
called  or  known  br  the  name  of  Smith's,  of  tbe  growth 
of  1837,  and  thirtj-nine  pockets  of  Sussex  bops  called 
Sprinjfctt's,  of  the  growth  of  1837,  then  represented  by 
the  plaintiff  to  be  lying  in  London,  as  per  average  of  cer- 
tain samples,  at  a  certain  rate  or  price,  to  wit,  82#.  per  cwt., 
allowing  3  lbs.  per  pocket  tare,  and  sixteen  to  eighteen 
pfjckf^n  of  Kent  hops  of  a  certain  description,  as  per  aver- 
age samples,  at  a  certain  rate  or  price,  to  wit,  tbe  rate  or 
price  of  58*.  per  cwt.,  allowing  3  lbs.  per  pocket  tare,  to 
lie  paid  by  an  acceptance  of  the  said  C.  Humble  at  foor 
months  after  date:  that  the  said  thirty-nine  pockets  of 
Hnssex  hops  called  Springett^s  so  bought  by  the  plaintiff 
of  tli(5  defendant  as  aforesaid  were  of  the  growth  of  tbe 
year  1837,  and  of  the  average  quality  of  the  samples  by 
and  according  to  which  the  said  C.  Humble  agreed  to  pur- 
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chase  the  thirty-nine   pockets  called  Springett^s   of  the         1841. 
plaintiff :  that  the  plaintiff  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid^  and  before  the  expiration  of  six 
months  from  the  time  of  the  making  of  the  said  first- 
mentioned  contract,  delivered  to  the  said  C.  Humble,  and 
the  said  C.  Humble  then  accepted  and  received  from  the 
plaintiff  the  sixteen  to  eighteen  pockets  of  Kent  hops  so 
agreed  to  be  sold  to  the  said  C.  Humble  as  aforesaid,  and  Delivery  oider 
then  ordered  and  requested  the  defendant  to  deliver  the 
said  thirty-nine  pockets  of  Sussex  hops  called  Springett^s, 
so  purchased  by  the  plaintiff  of  the  defendant  as  aforesaid, 
to  the  said  C.  Himible  on  account  of  him  the  plaintiff: 
And,  although  the  plaintiff  was  always  ready  and  willing  General  aver- 
to  perform  and  fulfil  the  said  bargain  and  contract  so  made  ^aUitiTs  rea- 
by  and  between  the  plaintiff  and  the  defendant  as  afore-  J'"^^®  pe«"- 

•'^  *  ^  form  the  con- 

said,  and  to  pay  the  defendant  for  the  said  hops  so  bought  tract  on  his 
of  the  defendant  as  aforesaid  according  to  the  terms  of  the  ^^ 
said  first-mentioned  contract,  whereof  the  defendant,  on 
&c.  had  notice :  Yet  the  defendant,  not  regarding  the  said  Breach, 
promise,  did  not  nor  would,  on  the  day  and  year  last  afore- 
said, or  at  any  other  time,  although  he  was  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  oftentimes  after- 
wards, requested  so  to  do,  deliver  the  thirty-nine  pockets 
of  Sussex  hops  called  Springett^s  so  sold  to  the  plaintiff  as 
aforesaid,  to  the  said  C.  Humble,  or  to  the  plaintiff  or  his 
order ;  but  then  wholly  neglected  and  refused  so  to  do,  and 
then  converted  and  disposed  thereof  to  his  own  use;  whereby  Special  da- 
the  plaintiff  was  hindered  and  prevented  from  performing  '"***^' 
and  unable  to  perform  and  complete  his  said  bargain  and 
contract  with  the  said  C.  Humble,  so  far  as  the  same  re- 
lated to  the  sale  of  the  said  thirty-nine  pockets  of  Sussex 
hops  called  Springett's  so  agreed  to  be  sold  by  the  plaintiff 
to  the  said  C.  Humble  as  aforesaid ;  and,  in  consequence 
thereof,  the  said  C.  Humble  then  wholly  refused  to  perform 
the  said  contract  so  entered  into  between  him  and  the 
plaintiff  as  aforesaid,  so  far  as  the  same  related  to  the  said 
thirty-nine  pockets  of  hops  called  Springett^s,  and  to  the 


IN  THE  COMMON  PLEAS, 


said  trenty-aix  pockets  of  Sussex  hops  called  Smith's,  so 
agreed  to  be  purcliaaed  by  him  of  the  plaintiGT,  and  then 
reused  to  buy  or  to  accept  from  the  plaintiff  the  said 
twenty  six  pockets  of  Sussex  hops  called  Smith's,  which 
the  plaintiff  was  thea  ready  and  willing  to  sell  and  deliver 
to  him;  and  by  reason  and  in  consequence  thereof  the 
plfuntifT  had  been  hindered  and  prevented  from  selling  and 
disposing  of  the  said  twenty-six  pockets  of  Sussex  hops 
called  Smith's,  and  of  the  thirty-nine  pockets  of  Sussex 
hops  called  Springett's,  or  any  part  thereof,  so  advantage- 
ously and  profitably  as  he  otherwise  might  and  would  have 
done,  and  had  also  been  deprived  of  divers  gains  aud  pro- 
iite  which  he  might  and  would  otherwise  have  gaiued  and 
acquired  from  performing  and  carrying  into  effect  the  said 
contract  so  entered  into  as  aforesaid  with  the  said  C.  Hum- 
ble ;  and  the  said  twenty-six  pockets  of  hops  called  Smith's 
and  the  said  thirty-nine  pockets  of  hops  called  Springetf  s 
had  become  and  were  greatly  deteriorated  in  value ;  and 
also  by  reason  of  the  premises  the  plaintiff  had  been  forced 
and  obliged  to  incur  and  pay  and  become  liable  to  pay 
divers  sums  of  money,  amounting  to  20/.,  for  warehouse- 
ing,  keeping,  and  taking  care  of  the  sdd  twenty-six  pockets 
of  hops  caUed  Smith's. 

The  declaration  also  contained  a  count  for  money  had 
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The  plaintiff  joined  issue  on  the  first  and  third  issues,  1841. 

and  replied  de  injuria  to  the  second. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London,  after  last  Hilary  term.  It  appeared,  that,  in 
the  month  of  May,  1838,  the  defendant's  traveller  called 
upon  the  plaintiff  at  Huddersfield,  and  entered  into  a  con- 
tract for  the  sale  to  him  of  certain  hops.  A  note  of  the 
contract  was  entered  and  signed  by  the  traveller  in  the 
plaintiff's  order-book,  as  follows  : — 

'*  Of  Edward  Yates,  39  pockets  Sussex  Hops,  Springett's    -        ")  «7q 

>  78*. 

5        „  „  „    Kenward's    -        -) 

«  W.  Walton." 
«<  May  14th,  1838. 

"  Springett's  to  wait  orders"  (2). 

The  five  pockets  of  Kenward^s  were  duly  delivered.  On 
the  3rd  of  October,  1838,  the  plaintiff  contracted  to  sell 
to  one  C.  Humble,  amongst  others,  thirty-nine  pockets  of 
Sussex  hops  (Springett's)  at  82«.  per  cwt.,  and  gave  him 
an  order  on  the  defendant  for  their  delivery  pursuant  to 
the  contract  of  the  14th  May,  and  also  wrote  to  him  on 
the  4th  October,  desiring  him  to  deliver  the  hops  to  Hum- 
ble. In  reply  to  this  letter,  the  defendant  on  the  6th  Oc- 
tober, addressed  the  plaintiff  as  follows : — 

''  Sir, — ^Your  favour  of  the  4th  instant  is  before  me, 
asking  me  to  deliver  thirty-nine  pockets  of  Sussex  hops  of 
the  growth  of  1837,  bought  of  me  May  17th  last,  and  not 
paid  for.  There  is  something  so  unreasonable  in  this 
request  that  I  cannot  help  expressing  great  surprize  at  it. 
K  your  object  was,  to  sell  these  hops  upon  the  market 
here,  I  am  quite  as  competent  to  effect  that  for  you  as 
Mr.  Humble,  and  only  wait  your  instructions  so  to  do ;  or 

(2)  That  this  is  not  such  a  note  statute  of  frauds,  see  Graham  v. 
or  memorandum  of  a  contract  as  Musson,  7  Scott,  769,  and  Graham 
will  satisfy  the  1 7th  section  of  the      v.  Fretwell,  post,  Vol.  3. 


^1  r:!f  rH2  co 


Olff 


^  yom  vu2  '^smt  :he  amomu.  dier^  diall  be  immedutelT 

'P. 5.    If  jonr  ahiecr  vaa  ffrrhange.  diOL  I  am  quite  as 
campetenr  to  deal  ^ridi  tqu  as  Mr.  Hnmlile.*' 

On  the  ^tli.  die  giainnif  wrote  to  the  defendant  statmg 
that  the  hops  had  been  Mid  tn  him  at  a  credit  of  aix 
months,  and  rgitEnnng  the  dpmaiid  for  tfaior  definenr  to 
Hmnhle.  The  defendanr'^  answer  of  the  Qth)  contained 
no  denial  of  the  act  of  the  credit  bein^  aa  stated* 

There  was  also  evidence  ro  ihow  that  the  coarse  of  deal- 
ing between  the  parties  had  been  this — that  tiie  de£endant*s 
traveller  called  on  the  plaintilF  twice  a  vear,  recexvin^  on 
each  occasion  pavment  for  goods  sold  on  the  prerkMis 
jonmev  :  thns  making  it  in  e^ect  a  dealing  for  abont  six 
months'  credit.  This  evidence,  thoa^  objected  to  on  the 
part  of  the  defendant,  as  a  departure  &om  the  terms  of  the 
written  contract,  was  received  br  his  Lordship,  who  mled 
that  the  jnrr  were  at  libertj  to  import  into  the  contract 
the  general  coarse  of  dealing  between  the  parties^  no  day 
of  payment  being  named  therein. 

A  verdict  was  found  for  the  defendant^  damages  19/.  lOt. 

Bompas,  Serjeant,  in  Easter  term  last,  obtained  a  mle 
nisi  for  a  new  trial,  on  the  ground  that  the  evidence  as  to 
the  aix  months'  credit  was  improperly  receired,  citing 
PcnceH  v.  Edn^undg,  12  East,  6,  Greaves  v.  Aihim^  3  Camp. 
426,  and  Yatei  v.  Pyw,  6  Taunt.  446.  [Yeats  v.  Ptw, 
2  Marsh.  141,  Holt,  95.]  He  also  moved  in  arrest  of 
judgment,  on  the  ground  that  there  was  no  aTerment  in 
the  declaration  that  Humble  was  ready  and  willing  to 
receive  the  hops — citing  Mcrton  v.  Lamby  7T.  R.  123. 

TiNDAL,  C.  J. — The  sale  to  Humble  is  merely  introduced 
by  way  of  special  damage  :  and,  after  verdict,  the  general 
allegation  of  performance  by  the  plaintiff  is  sufficient.  The 
rule  may  howeycr  go  upon  both  points. 
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Talfourd,  Serjeant,  and  Peacock,  now  shewed  cause. —  1841. 
Undoubtedly  it  is  not  competent  to  either  party  by  parol 
to  engraft  upon  a  written  contract  matter  that  is  contra- 
dictory or  inconsistent  with  it  (3).  But  there  is  no  rule 
of  law  which  prevents  parol  evidence  being  given  of  a  col- 
lateral contract  not  inconsistent  with  the  written  contract, 
or  to  shew  what  the  parties  intended  by  the  contract  where 
its  terms  are  obscure  and  ambiguous.  Greaves  v.  Aghlin, 
3  Camp.  426,  is  clearly  distinguishable  from  the  present 
case:  there,  it  was  sought  to  introduce  by  parol  a  new  and 
independent  stipulation  materially  varying  the  contract ; 
whereas  here,  all  the  plaintiff  sought  to  do,  was,  to  supply 
an  omission  in  the  written  contract,  by  shewing  that  the 
course  of  dealing  was  for  a  credit  of  six  months.  So,  in 
Powell  V.  Edmunds,  12  East,  6,  the  parol  evidence  tendered 
was  altogether  at  variance  with  the  contract  declared  on. 
Such  also  was  the  tendency  of  the  practice  sought  to  be 
engrafted  on  the  contract  in  Yates  v.  Pirn,  6  Taunt.  446. 
Here,  the  contract  being  altogether  silent  as  to  the  period 
of  credit,  parol  evidence  must  of  necessity  be  admitted  to 
supply  the  defect ;  unless,  indeed,  it  can  be  successfully 
contended  that  every  sale  is  primd  facie  a  sale  for  cash.  In 
Eirch  V.  Depeyster,  4  Camp.  386,  1  Stark.  210,  a  written 
agreement  was  entered  into  between  the  plaintiffs  as 
owners  and  the  defendant  as  master  of  the  ship  Elizabeth, 
for  a  voyage  to  Java  and  back,  by  which  it  was  amongst 
other  things  stipulated  that  the  defendant  should  receive 
120/.  '^  in  lieu  of  privilege  and  primage.'^  At  the  trial  a 
question  arose  as  to  the  meaning  of  the  word  ^^  privilege'^  in 
the  agreement ;  the  plaintiffs  contending  that  it  included 


(3)  See  Meres  v.  Ansell,  3  Wils.  its  own  terms,  without  the  intro- 

275 ;  Doe  d.   Spicer  v.  Lea,   1 1  duction  of  any  evidence  dehors  the 

East,  313;  Rawson  v.  Walker,  1  agreement,  unless  there  be  some 

Stark.  361;  Foster  v.  Jolly,  1  C.  latent  ambiguity."     PerRooke,J., 

M.  &  R.  703.    •*  Every  agreement  in  Cokcr  v.  Guy,  2  B.  &  P.  565. 
must  receive  its  construction  from 

VOL.  II.  U  U 


*  .J 


vx  uear  'At  cau/truaam  net  mpom  Hie  vordbr 
ti^  ;fvr»  f^r.inff"»^tf  bef jre  tfaf  asreeBest  vbi  entered 


mto'-''  S  In  J^^Tv  T.  fTmlkm,  1  Scvk.  267,  at  tlie 
tzme  of  Idnsff  &  bone  a  ^ice  «f  tae  agyeoBeBt  wias  made, 
«tathft<^  tbe  tii&e  aad  tiie  price :  aad  it  vai  held  that  tlie 
phdirtiff  -v^M  XMX  pTcrlndcd  from  prorm^  br  parol  eridenoe 
MiditicTJu  tercLft  of  a^unutiit.  Lord  EUenbonragfa  there 
«»ki :  "  The  written  agreement  meRh-  legidates  the  time 
of  hiring  and  the  nte  of  parment,  and  I  shall  not  allow 
ariT  eridenoe  to  be  giren  br  the  plaintiff  in  contradiction 
of  the«»e  term* ;  bat  I  am  of  opinion  that  it  is  competent 
to  the  plaintiff  to  ^tc  in  CTidence  snppletorr  matter  as 
fnirt  of  the  agreement/'  So^  here,  the  written  contract 
luring  silent  as  to  the  period  of  payment,  it  was  competent 
U}  the  plaintiff  to  supply  it  by  parol  evidence :  without 
muna  expiauation,  the  memorandum  is  perfectly  nnintelli- 

(i)   See  Chaurand   ▼.    Anger-  Crou  t.  Elgin,  2  B.  &r  Ad.  106. 
•t*-!!!,  P«r«ike,  43;  Taylor  ▼.  Briggs,  (5)  And  tee  Donaldson  t.   For^ 

2  C.  Ar  W  yZTt,  M.  &  M.  28 ;  Simp-  iter,  Abbott  on  Shipping,  5tb  edit^ 

urn  V.  llenderMin,  M   &  M.  300;  p.  209. 
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gible:  it  does  not  upon  the  face  of  it  purport  that  the  hops  1841. 
are  sold  at  7Ss,  per  cwt.;  taking  it  literaUy,  it  would  appear 
that  78«.  was  the  price  of  the  whole  lot.  In  Smith  y.  WiU 
wn,  3  B.  &  Ad.  728,  in  a  lease,  inter  alia,  of  a  rabbit  warren, 
the  lessee  covenanted,  that,  at  the  expiration  of  the  term, 
he  would  leave  on  the  warren  ten  thousand  rabbits,  the 
lessor  paying  for  them  60/.  per  thousand :  and  it  was  held, 
in  an  action  by  the  lessee  against  the  lessor  for  refusing  to 
pay  for  the  rabbits  left  at  the  end  of  the  term,  that  parol 
evidence  was  admissible  to  shew,  that,  by  the  custom  of 
the  country  where  the  lease  was  made,  the  word  thousand, 
as  applied  to  rabbits,  denoted  twelve  hundred.  In  3  Starkie 
on  Evidence,  1033,  the  rule  is  thus  stated :  "  Where  terms 
are  used  which  are  known  and  understood  by  a  particular 
class  of  persons  in  a  certain  special  and  peculiar  sense, 
evidence  to  that  effect  is  admissible  for  the  purpose  of 
applying  the  instrument  to  its  proper  subject-matter ;  and 
the  case  seems  to  fall  within  the  same  consideration  as  if 
the  parties  in  framing  their  contract  had  made  use  of  a 
foreign  language,  which  the  courts  are  not  bound  to  un- 
derstand. Such  an  instrument  is  not  on  that  account 
void ;  it  is  certain  and  definite  for  all  legal  purposes,  be- 
cause it  can  be  made  so  in  evidence  through  the  medium 
of  an  interpreter.  Conformably  with  these  principles,  the 
courts  have  long  allowed  mercantile  instruments  to  be 
expounded  according  to  the  custom  of  merchants,  who 
have  a  style  and  language  peculiar  to  themselves,  of  which 
usage  and  custom  are  the  legitimate  interpreters.^'  In 
Mutton  V.  Warren,  1  M.  &  Welsby,  4!66,  where  the  ques- 
tion arose  between  landlord  and  tenant  upon  the  custom 
of  the  country  in  reference  to  an  agricultural  lease,  Parke, 
B.,  in  delivering  the  judgment  of  the  court,  said :  ''  It 
has  long  been  settled,  that,  in  commercial  transactions, 
extrinsic  evidence  of  custom  and  usage  is  admissible  to 
annex  incidents  to  written  contracts,  in  matters  with  re- 
spect to  which  they  are  silent.     The  same  rule  has  also 
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rough  was  of  opinion  ^^that  it  was  not  competent  to  the  1841. 
defendant  to  give  such  evidence,  as  it  materially  varied  the 
contract,  which  had  been  reduced  into  writing -y^  and  lie 
cited  Meres  v.  Ansell,  3  Wils.  275.  His  lordship  was  like- 
wise of  opinion  that  a  witness  couM  not  be  asked  whe- 
ther, according  to  the  usage  of  the  corn-market,  if  com 
be  sold,  to  be  delivered  at  a  distant  day,  the  time  should 
not  be  inserted  in  the  contract ;  as  that  was  only  ^'  an  in- 
direct method  of  giving  parol  evidence  to  vary  the  written 
contract."  In  Powell  v.  Edmunds,  12  East,  6,  where  the 
printed  conditions  of  sale  of  timber  growing  in  a  certain 
close,  were  silent  as  to  the  quantity,  parol  evidence  that 
the  auctioneer  at  the  time  of  sale  warranted  a  certain 
quantity,  was  held  inadmissible,  as  varying  the  written 
contract.  '^  If  the  parol  evidence,'^  says  Lord  Ellenborough, 
''  were  admissible  in  this  case,  I  know  of  no  instance  where 
a  party  may  not  by  parol  testimony  superadd  any  term  to 
a  written  agreement;  which  would  be  setting  aside  all 
written  contracts,  and  rendering  them  of  no  effect.''  So 
in  Yates  v.  Pirn,  6  Taunt.  446,  where  a  question  arose  upon 
a  warranty  of  bacon  sold  to  the  plaintiff  as  prime  singed 
bacon,  it  was  held  that  evidence  was  not  admissible  of  a 
practice  in  the  bacon  trade  to  receive  bacon  to  a  certain 
degree  tainted  as  prime  singed  bacon ;  nor  of  a  practice  to 
preclude  the  purchaser  firom  all  remedy,  if  he  does  not  dis- 
cover and  point  out  the  defect  by  an  early  day.  And  in 
HaUUey  v.  Nicholson,  1  Price,  404,  it  was  also  held  that 
parol  evidence  to  explain  an  imperfectly  worded  written 
contract,  even  where  some  parts  of  it  are  difficult  to  be 
understood  alone,  is  not  adnussible  \  even  though  the  chief 
question  in  the  cause  is  the  nature  of  the  contract,  which 
has  been  rendered  doubtful  by  partial  and  incomplete  al- 
terations, and  which  therefore  seems  to  require  to  be  sup- 
plied and  perfected  by  some  such  additional  words  as  the 
evidence  rejected  would  have  furnished ;  and  although  it 
contains  dubious  words,  involving  it  in  uncertainty  as  to 
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1841.  whether  it  piurports  to  be  a  sale  of  partacular  merchandise 
to  arrive  by  a  certain  vessel^  or  of  such  merchandize  ge- 
nerally, whenever  the  contracting  party  should  receive 
sufficient  to  supply  the  purchaser  with  the  quantity.  No 
doubt,  where  words  having  a  known  technical  meaning 
among  mercantile  men  are  used,  parol  evidenc^e  may  and 
must  be  resorted  to  in  order  to  interpret  or  explain  them. 
But  no  such  laxity  is  permitted  where  that  which  is  ex- 
pressed on  the  face  of  the  contract  is  free  from  ambiguity. 

TiNDAL,  C.  J.  (stopping  Bompas). — My  two  learned  Bro- 
thers are  of  opinion  that  the  legal  construction  of  the  con- 
tract in  this  case,  is,  that  the  hops  were  to  be  paid  for  on 
delivery ;  and  therefore  that  it  was  not  competent  to  the 
plaintiff  to  shew  by  parol  evidence  that  a  credit  of  six 
months  was  contemplated.  To  this  opinion  I  readily 
accede.  The  rule  must  therefore  be  made  absolute^  for  a 
new  trial. 

BosANQtJET,  J. — I  have  doubted  whether  the  contract  in 
this  case  could  be  considered  complete  and  finals  and  whe- 
ther it  was  not  open  to  explanation.  But  I  am  now  satis- 
fied that  it  does  in  terms  import  a  contract  of  sale  for 
ready  money.  Greaves  v.  Ashlin,  3  Camp.  426,  appears  to 
me  to  be  a  decisive  authority  to  shew  that  parol  evidence 
cannot  be  received  to  vary  terms  that  do  appear  on  the 
face  of  the  contract ;  though,  according  to  Jeffery  y.  Wdliomy 
1  Stark.  267,  where  the  memorandum  is  ambiguous  and 
imperfect,  it  may  be  aided  by  collateral  matter  (7).  In  the 
present  case,  however,  there  is  nothing  ambiguous  in  the 
contract :  and,  unless  something  further  be  introduced,  it 
imports  that  the  delivery  of  the  hops  and  the  payment  of 
the  money  are  to  be  collateral  acts. 

Maule,  J. — I  also  think  that  the  meaning  of  this  con- 
tract was,  that  the  plaintiff  should  keep  his  money  and  the 

(7)  See  Sweet  v.  Lee,  post,  Vol.  3. 
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defendaut  bis  hops  until  an  exchange  should  be  effected  ; 
and  that  parol  evidence  was  not  admissible  to  add  to  or  to 
vary  from  the  terms  of  the  written  memorandum. 

Rule  absolute  (8). 


1&41. 


(8;  The  parties  ultimately  agreed 
to  enter  a  stet  processus  in  this  and 
another  cause. 

See  Iligginson  v.  Clowes,  15  Ves. 
516.  There  it  was  sought  to  give 
parol  evidence,  in  aid  of  a  specific 
performance  upon  the  sale  of  an 
estate  by  auction,  to  explain,  by 
declarations  of  the  auctioneer,  and 
otherwise,  an  ambiguity  on  the  face 
of  the  particular.  But  the  Master 
of  the  Rolls  (Sir  W.  Grant)  said: 
'*  In  this  case  the  written  agree- 
ment leaves  the  question  as  to  the 
timber  in  so  much  obscurity  that  I 


wish  I  were  permitted  to  resort  to 
other  evidence  to  elucidate  it :  but 
my  opinion  is,  that  I  cannot  admit 
the  parol  evidence  for  the  purpose 
of  explaining  tliis  agreement.  I 
have  upon  other  occasions  (Buck- 
master  v.  Harrop,  7  Ves.  341)  stat- 
ed my  opinion  that  sales  by  auction 
are  within  the  statute  of  frauds : 
but,  whether  they  are  or  not,  this 
is  dear,  that,  if  a  sale  by  auction  is 
followed  by  a  written  agreement, 
that  cannot  be  either  explained  or 
added  to  by  any  parol  evidence." 


Smith  t;.  Knowelden.  Friday, 

JL  HIS  was  an  action  of  slander.    The  declaration^  after  In  an  action  of 

the  usual  introductory  averments,  stated,  that,  before  the  wOTdrichaJged 

time  of  committing  the  several  grievances  by  the  defend-  Mohave  been 

ant  thereinafter  mentioned,  divers  goods  and   chattels,  defendant 

commonly  called  cocks,  of  and  belonging  to  certain  per-  piaintiflO  ha:t 

Bons  trading  under  the  style  of  Pontifex  &  Co.,  had  been  STouwrlfe'r 

and  were  feloniously  stolen,  taken,  and  carried  away :  yet  ?»**  °"  *»»»*  ^*»«" 

'  ^     ^         100/.,  and  he  is 

the  defendant,  well  knowing  the  premises,  but  greatly  to  be  tried  at 
envying  the  happy  state  and  condition  of  the  plaintiff,  and  next  Monday  ^ 
contriving  and  wickedly  and  maliciously  intending  to  cock^wiifch 

have  been 
stolen  from  P.  &  Co.  by  one  of  their  apprentices,  who  sold  them  to  a  person  named  W.,  who  again 
sold  them  to  S."     The  words  proved  were — "  S.  has  got  himself  into  trouble :  he  is  out  on  bail 
for  100/. ;  and  /  have  heard  he  is  to  be  tried  &c.  :*' — Held,  a  variance,  which  the  judge  at  Nisi 
Prius  had  authority  to  amend  under  the  3  &  4  Will.  4,  c  42,  s.  23. 


I     ^7£ 


[Oil: 
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iff  -^i^r  'Jn  ixi'ufr-  i^^'T'  Miiniixr  iir  mmus  2»aB  wnica. 
MrtrVr  v:?-:!  4-1. if:^  :tt)|]i  ?'iiiiiffii  £.  Tx  H'  me  jr  -riiezr  Jp- 
yrrsttir:^.    Win    4i»a  -hem.  ~d  i  leacra.  Tmm  W^acSmiak, 

>imnr.tr  .  X  -^TmeDt,  "iuec  "zie  iesesiiUiiiz:  iv-  the  nqtakr' 
Mfg  \i  ':mk  Mill  :hiML  j^^nrtmnnm  staufsuiiB.  and.  cEeaSmoi^ 
^>r/  9*\rt\»  \z  r«ie  ime  md  Ji  'ae  nannffr  adireaBii,  ^ol 
(tfutktit  vv  .m;>tit>»  ami  t*iuir3s.  and  -fid  ^i^csEeby  diioL  jmhimj-* 
and  'thstTTR  *:i%i»  piainctF  wixdi  iiavme  recisiyed  the  cocks  ao 
fSftUvnuvHMiy  <f<>ii»n.  .^..  and  diar  cfae  piointiiF  at  t&e  tame  of 
Km  fvt^vLnijr  *hit  «imi%  veil  knew  diat  t&e  sui  coeks  bad 
h»«>!^,A  ^mrl  tvnn*!^  feioniniuiT  stnlen.  kc.  a*  afcreaaid:  Br 
in^AA4,  ^,.,  the  pUintiff  had  beea  and  wai»  gready  injiDed 

i^^    x^i^   y;}\\)Xj,    The  cause  was  tned  befijve  Colt- 
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man,  J.,  at  the  second  sitting  in  Hilary  Term,  1840.  The 
words  as  laid  in  the  declaration  were  proved  by  Cooper, 
with  this  exception,  that,  instead  of  being  couched  in  the 
language  of  positive  assertion,  they  were  uttered  with  a 
qualification — ^thus :  ^'  Smith  has  got  himself  into  trouble : 
he  is  out  on  bail  for  100/. ;  and  /  have  heard  he  is  to  be 
tried  at  the  Old  Bailey  on  Monday  for  buying  cocks  which 
have  been  stolen  firom  Pontifex  &  Co.  by  ono  of  their  ap- 
prentices, who  sold  them  to  a  person  named  Westbrook, 
and  who  again  sold  them  to  Smith/' 

On  the  part  of  the  defendant,  it  was  submitted  that  the 
evidence  did  not  support  the  declaration,  and  consequently 
that  the  plaintiff  ought  to  be  called.  On  the  other  hand, 
it  was  insisted  that  the  record  might  be  amended  pursuant 
to  the  statute  3  &  4  Will.  4,  c.  42,  s.  23  (9). 


1841. 


Smith 

V. 

Knowbldkn. 


(9)  Which  enacts  <<  that  it  shall 
be  lawful  for  any  court  of  record 
holding  plea  in  civil  actions,  and 
any  judge  sitting  at  Nbi  Prius,  if 
such  court  or  judge  shall  see  fit  so 
to  do,  to  cause  the  record,  writ,  or 
document  on  which  any  trial  may 
be  pending  before  any  such  court  or 
judge,  in  any  civil  action,  or  in  any 
information  in  the  imture  of  a  quo 
warranto,  or  proceedings  on  a  man- 
damus, when  any  variance  shall 
appear  between  the  proof  and  the 
recital  or  setting  forth  on  the  re- 
cord, writ,  or  document  on  which 
the  trial  b  proceeding,  of  any  con- 
tract, custom,  prescription,  name, 
or  dther  matter^  in  any  particular 
or  particulars  in  the  judgment  of 
such  court  or  judge  not  material  to 
the  merits  of  the  case,  and  hy  which 
the  opposite  parity  cannot  have  been 
pr^udiced  in  the  conduct  of  his 
action,  prosecution,  or  defence,  to 
be  forthwith  amended  by  some 
officer  of  the  court,  or  otherwise, 


both  in  the  part  of  the  pleadings 
where  such  variance  occurs,  and  in 
every  other  part  of  the  pleadings 
which  it  may  become  necessary  to 
amend,  on  such  terms  as  to  pay- 
ment of  costs  to  the  other  party,  or 
postponing  the  trial,  to  be  had  be- 
fore the  same  or  another  judge,  or 
both  payment  of  costs  and  post- 
ponement, as  such  court  or  judge 
shaU  think  reasonable;  and,  in 
case  such  variance  shall  be  in  some 
particular  or  particulars  in  the 
judgment  of  such  court  or  judge 
not  material  to  the  merits  of  the 
case,  but  such  as  that  the  opposite 
party  may  have  been  prejudiced 
thereby  in  the  conduct  of  his  ac- 
tion, prosecution,  or  defence,  then 
such  court  or  judge  shall  have 
power  to  cause  the  same  to  be 
amended  upon  payment  of  costs  to 
the  other  party,  and  withdrawing 
the  record,  or  postponing  the  trial 
as  aforesaid,  as  such  court  or  judge 
shaU  think  reasonable." 
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Bongos,  Serjeant,  and  Sanders,  shewed  cause. — ^There        1841. 
was  no  substantial  variance  between  the  words  laid  in  the      ^'^^'     ' 

Smith 

declaration  and  the  proof.    At  all  events,   the  learned    ^ «• 

judge  h{id  authority  under  the  statute  to  amend  the  re- 
cord. Whether  the  words  were  spoken  as  laid  or  as  proved 
is  quite  indifferent ;  in  either  way  they  imported  the  same 
offence :  and  there  is  no  pretence  for  saying  that  the  de- 
fendant could  have  been  prejudiced  in  the  conduct  of  his 
defence.  The  cases  on  this  subject  have  gone  much  fur- 
ther than  it  is  necessary  to  press  this  argument  (12). 

Channelly  Serjeant,  and  Wordsworth,  in  support  of  the 
rule. — ^This  is  clearly  a  case  of  variance.  [TlndcU,  C.  J. — 
You  may  assume  that.]  Then,  the  variance  was  in  a 
matter  that  was  material  to  the  merits  of  the  case,  and 
therefore  not  within  the  statute.  The  merits  of  the  case 
involve  the  degree  of  aggravation  and  the  extent  of  the 
injury.  The  amount  of  compensation  to  be  awarded  to 
the  plaintiff  must  necessarily  depend  upon  the  nature  of 
the  charge.  Possibly,  if  the  words  had  been  laid  in  the 
declaration  as  they  were  proved  by  Cooper,  the  witness, 
the  defendant  would  have  suffered  judgment  to  go  by 
default:  or  he  might  have  pleaded  a  justification.  In 
M'Pherson  v.  Daniels,  10  B.  &  C.  263,  Parke,  J.,  says :  "  It 
appears  firom  the  case  of  Bell  v.  Byrne,  13  East,  554,  that, 
if  a  defendant  has  not  made  an  assertion  as  his  own,  but 
has  merely  alleged  that  some  other  person  had  made  it, 
it  must  be  so  averred;  and  that  an  averment  in  a  declar- 
ation that  the  defendant  used  slanderous  words,  must  be 
taken  to  mean  that  he  used  them  as  his  own  words,  and 
as  a  substantive  allegation  of  his  own;  and  will  not  be 
supported  by  proof  that  he  used  them  as  the  words  of  an- 
other person.^'  An  amendment  has  never  yet  been  allowed 
in  an  action  for  words.     [Bosanquet,  J. — It  was  expressly 

(12)  S«c  Smith  v.   Brandram,  ante,  p.  539,  where  several  of  the 
authorities  are  mentioned. 
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tilt  pariiyi  to'oimi^rsBCT  sozti  ^t  tzt*.  I:  •»■■*  meBnt  to 
*^x^)3^j:  \yjk  ii*:'.XfSKrT  uf  nxir'jCiirsiiE  izx£c>  ilif  dficlsrstaan 

tbitt  njjg^  fih^  ii:  tilt  vxcoat  I  cszmoi  pcsi-caeiie  lioir  tiie 
dit^*sbduut  in  tLit  cane  ccniid  bsre  been  pR^ndioBd  in  lut 
<lt-fer>';^  ']  9  br  tLe  MJDtmimenx  that  irtt  made.  Hie  onhr 
plea  lie  La*  put  npcm  tlie  record,  is,  a  pka  of  not  gniltT. 
He  mi^i^9  liad  ke  wi^Led  it  at  the  time,  hare  obtained  leare 
t/>  aroeud  \x'A  plea  br  putdn^  in  a  justificatkm  :  and,  if  he 
wf^;  tak<nj  br  imrpiiie,  the  atatnte  impowen  the  jndge  to 
IftMy^mf^  the  trial.    The  case  irent  to  the  jorv  upon  the 

(]^)  *'  l)»H*rn*:i:  in«rarib,  Dot  the  Purke.  B.,  in  Dockvorth  t.  Har> 
4*f«'fic;«;  '^  Ui«  MCti'^n  ^'cuenJi> ,  but  riMn,  5  M.  &  WeUby.  427,  7  DovL 
fill.*  #l«ff.'ii(;4:   «it   S'lMt    Friu*.     Per      463. 
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words  proved,  and  the  damages  found  by  them  are  only         1841. 
40*.     In  no  view,  therefore,  can  the  defendant  be  said  to      ^TmitiT' 
have  been  prejudiced  by  the  course  pursued  at  the  trial.     I  »• 

think  the  amendment  was  properly  allowed.  K.o.....s. 

BosANQUET,  J. — I  am  also  of  opinion  that  this  was  a 
case  of  variance,  and  that  the  learned  judge  was  fully 
authorized  to  amend  the  record  by  inserting  the  words  of 
qualification.  I  must  also  express  my  dissent  from  the 
proposition  that  the  power  of  amendment,  in  any  case  to 
which  it  extends,  is  to  be  exercised  sparingly.  On  nume- 
rous occasions  have  the  judges,  one  and  all,  expressed 
themselves  in  terms  directly  opposed  to  such  a  doctrine. 

Thus,  in  Sainsbury  (or  Stansbury)  v.  Mattfiews,  4  M.  & 
Welsby,  843,  7  Dowf.  23,  Lord  Abinger  says  :  "  The  power 
of  amendment  given  by  the  statute  vests  a  wide  discretion 
in  the  judge ;  if  he  exercises  it  to  the  best  of  his  informa- 
tion at  the  time,  and  does  not  plainly  appear  to  have  been 
wrong,  the  court  will  not  interfere  (14).  Here,  no  affidavit 
is  produced  to  shew  that  the  defendant  has  been  prejudiced 
by  the  amendment.^'  And  Parke,  B.,  adds :  "  Unless  the 
judges  are  very  liberal  in  the  allowance  of  amendments, 
the  rule  which  binds  a  plaintiff  to  one  count  will  operate 
very  harshly.*'  That  undoubtedly  would  be  so.  The 
amendment  is  not  to  be  allowed  except  in  a  particular  in 
the  judgment  of  the  court  or  judge  ''  not  material  to  the 
merits  of  the  case,  and  by  which  the  opposite  party  cannot 
have  been  prejudiced  in  the  conduct  of  his  action,  prosecu- 
tion, or  defence."  Here,  the  insertion  of  the  words  "  I 
have  heard''  leaves  the  slander  just  as  actionable  as  it 
was  without  them.  That  the  statute  applies  to  an  action 
of  this  sort,  I  entertain  no  doubt.  The  damages  being 
found  with  reference  to  the  altered  state  of  the  record ; 

(14)  In  Doe  d.  Poole  v.  Erring-  trol  the  discretion  of  the  judge  at 
ton,  1  Ad.  &  E.  750,  it  was  held  Nisi  Prius  in  refusing  an  amend- 
that  the  court  in  Banc  cannot  con-       ment. 


UXtBBDf 

TUT  iH  iiaL  :a  ::ljL^  ji»  tsa.  n  &  diKae  of  having  recevd 

-se  Trs:i:-j  if-^xc  sac.ira*.  *  na&sal^  the  merits'' wiiidk 
xaj  AAT'z  I  'nifi=ni*y  "ra  jiAZcattc  •ir  iimiiuilL  fh^  awMnmt 
u  iama^°*  t^  TiiTir  le  Jed  oa  zie  exdasaa  of  meod- 
aena  .n  "^77  naay  aaeib.  Tbe  xarase,  boweyer^  vests  1 
iiAcr^Cija  Ji  liie  iiaijs  je  2»  :^  ^ke  iii&»  hu  coiuidenr 
rii'^a.  2i.c  nier^j  tn^  -rsma  i^pean  npm  the  record,  bat 
2«A*~.  *iic  ficu  iriiLzfir  :iz£  11  did  irmL  and  tibe  conduct  of 
"jut  ZMTUEA,  I:  ^azIILcc  ':e  ioobced  boc  ;Iie  detendant  here 
int^niied  t.^  iecj  ^nar  oe  ased  uj  vards  of  the  nature  of 
tiic^e  7'uii!ii  'JJt  ietiiaruiGa  ciiarzed  him  with  haTinguaed. 
n^^ithrr  party  cccld  have  expected  the  prtecue  words  to  be 
railed  in  '::uestioii. 

Rnle  diacfaarzed :  the  plaintiff  to  be  at  libertr  to 
amend  the  record  and  pleading  in  the  cause  in 
accordance  with  the  finding  of  the  jury,  on  par- 
m^nt  of  the  costs  of  and  occasioned    hv   such 

rrai.iidmeat. 
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1841. 

Groom,  surviving  Assignee  of  Colnaghi,  '"'   v    "^ 

a  Bankrupt,  v.  Bluck.  Friday, 

Feb.  5th. 

HIS  was  an  action  of  assumpsit.  The  declaration  stated  The  plaintiff, 
that  the  plaintiff,  as  surviving  assignee  of  Colnaghi,  became  as  rs^i^ceTf^a 
possessed  of  the  lease  of  a  certain  house  and  premises  lease  of  certain 

*  *  premises,  a- 

situate  in  Cockspur  Street ;  that,  afterwards,  to  wit,  on  the  greed  to  convey 

,  ^  _      .  ,  _  •  _  •■  *  .  -the  same  to  the 

13th  August,  1833,  a  memorandum  of  agreement  was  made  defendant,  and 

between  the  plaintiff,  as  such  assignee,  and  the  defendant,  ratcsj^arfd  taxes 

whereby  the  plaintiff  agreed  to  sell  and  the  defendant  JP  ^J^  J**?*"" 

agreed  to  buy  the  shop  fixtures  in  the  said  house  in  Cock-  defendant  a- 

spur  Street,   and   the  stock   in  trade,  in  consideration  after  that  day 

whereof  the  plaintiff  thereby  agreed  tvell  and  sufficiently  to  *^^^  ^scha?^ ' 

convey  unto  the  defendant,  all  the  said  shop  fixtures,  and  the  rent  and  all 

j»ii**A»  <■•  rates,  taxes,  and 

all  the  estate  and  mterest  of  the  plamtiff  as  such  assignee,  outgoings  pay- 
and  to  pay  the  rent  and  all  rates,  taxes,  and  outgoings  of  tlie^said'pre- 
payable  for  or  in  respect  of  the  said  house  up  to  the  1st  mi8es,andtoin- 

*  •'  '^  *■  demnify  and 

September  then  next ;  and  from  and  after  that  date  the  save  harmless 
defendant  agreed  to  bear,  pay,  and  discharge  the  rent  and  all  heirs,  &c,  and 
rates,  taxes y  and  outgoings  payable  in  respect  of  the  said  pre-  lindT  &c?*  of 
mises.  and  to  indemnify  and  save  harmless  the  plaintiff,  his  ^™™»  *f  ^  *- 

^  •'^  ^  ^'  gainst  the  rent 

heirs,  executors,  administrators,   and  his  and  their  lands,  andcovenanu 
goods,  chattels,  and  effects,  of,  from,  and  against  the  rent  and  contained  in 
covenants  reserved  and  contained  in  such  lease  as  aforesaid,  XrciSd^and 
and  of  and  from  all  loss,  costs,  damages,  and  expenses  which  ©^  and  from  all 

.  .  loss,  costs,  da- 

they  mtght  incur,  sustain,  or  be  put  unto  by  reason  of  the  mages,  and  ex. 

•  •    • 

non-payment  of  such  rent  or  non-observance  of  such  cove-  fhrymight^in. 
nants  or  any  of  them  in  any  wise;  that  the  defendant  there-  f"'»  sustain,  or 

^    •'  .  .  .  be  put  unto  by 

upon  entered  into  and  upon  the  said  demised  premises,  and  reason  of  the 

non-payment  of 
such  rent or non- 
performace  or  non-observance  of  such  covenants."  The  defendant  entered  into  possession;  but  the 
legal  interest  was  not  conveyed  to  him :  and,  in  consequence  of  his  default,  certain  goods  of  the 
plaintiff  which  were  upon  the  premises  were  distrained  for  rent  and  taxes.  In  an  action  for  this 
breach  of  the  indemnity,  the  declaration  stated,  that "  divers  goods  and  chattels  of  the  plaintiff 
were  in  and  upon  the  demised  premises  with  the  leave  and  lieetue  of  the  drfendant,  and  were 
liable  to  be  seised  and  taken,  and  afterwards  were  lawfully  seized  and  taken  as  distresses  for 
arrears  of  rent  due  under  the  said  indenture  in  respect  of  the  said  demised  premises,  and  sold  :*' 
the  defendant  pleaded  '*  that  no  goods  or  chattels  of  the  plaintiff  were  at  any  time  in  and  upon 
the  said  premises  in  the  declaration  mentioned,  with  the  leave  and  license  of  the  drfendant,  nor 
was  any  part  of  auch  goods  lawfully  seized  and  taken  as  and  for  distresses,  or  sold  or  disposed 
of  as  therein  alleged : " — Held,  that  the  only  material  part  of  this  issue  was  the  fact  of  seizure  and 
sale  as  distresses ;  which  being  found  by  the  jury,  the  plaintiff  was  entitled  to  a  verdict. 
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On  the  part  of  the  plaintiflF,  it  was  contended  that  the  ^  184L 
only  material  part  of  the  plea  was  the  allegation  that  the 
goods  were  not  lawfully  seized  and  taken  as  distresses^  the 
denial  of  the  leave  and  license  being  wholly  immaterial ; 
for  that  the  defendant  was  bound  by  his  contract  to  in- 
demnify the  plaintiff  against  loss  by  his  default  so  long  as 
the  goods  were  lawfully  on  the  premises. 

A  verdict  having  been  entered  for  the  defendant  on  the 
second  issue  (the  jury  finding  that  the  goods  were  dis- 
trained^ but  that  they  were  not  on  the  premises  with  the 
leave  and  license  of  the  defendant)^  with  a  reservation  of 
leave  to  the  plaintiff  to  move  that  the  verdict  might  be 
entered  upon  that  issue  for  him,  in  case  the  court  should 
be  of  opinion  that  the  allegation  of  leave  and  license  was 
immaterial — 

R.  V.  Richards,  in  Easter  Term  last,  obtained  a  rule 
nisi  accordingly. 

Swann  now  shewed  cause. — ^The  verdict  was  properly 
entered  for  the  defendant  upon  the  second  issue.  The 
effect  of  the  plea  is,  not  that  the  plaintiff's  goods  were  not 
seized  and  sold,  but  that  no  goods  of  the  plaintiff  of  the 
character  and  description  mentioned  in  the  declaration — 
goods  on  the  premises  with  the  leave  and  license  of  the 
defendant — were  so  seized  and  sold.  The  plaintiff  was 
damnified  of  his  own  wrong. 

-R.  V.  Richards,  in  support  of  his  rule. — ^The  allegation 
as  to  the  leave  and  license  was  altogether  immaterial.  The 
true  and  only  substantial  question  was  whether  the  defend- 
ant had  not  been  guilty  of  a  breach  of  his  contract  to  in- 
demnify :  if  so,  the  plea  was  in  effect  negatived,  and  the 
verdict  should  be  entered  for  the  plaintiff. 

TiNDAL,  C.  J. — ^There  cannot  be  a  doubt  but  that  the 
substantial  merits  of  the  case  are  with  the  plaintiff.     It 
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l!m.        appears  that  the  plaintiff  agreed  to  aasign  to  the  defimdaia 
^JTjJ^I^      a  kaae  rf  certain  premises,  and  that  the  defendant  wu 
allowfd  to  enter  into  possession  before  the  aaaignment  vu 
eiecuted,  one  part  of  the  agreement  under  which  the  it- 
frndant  was  so  allowed  to  enter  being,  that  he  should,  froa 
and  after  the  Ist  September,  "  bear,  P^J^  ^^^  disdiai]^ 
tlio  rent,  and  all  rates,  taxes,  and  outgoings  payable  in 
respect  of  the  said  premises,    and   indenuiify   and  saw 
harmless  the  plaintiff,  his  heirs,  executors,  administrston, 
and  his  and  their  lands,  goods,  chattels,  and  effects,  (£ 
from,  and  against  the  rent  and  covenanta  reserved  nni 
contained  in  such  lease  as  aforesaid,  and  of  and  from  ill 
loss,  costH,  damages,  and  expenses  which  they  might  incor, 
sustain,  or  be  put  unto  by  reason  of  the  non-payment  of 
such  rent  or  non-observance  of  such  covenants  or  any  of 
them  in  any  wise/'    Whilst  the  defendant  was  so  in  pos- 
session under  this  agreement,  certain  goods  belonging  to 
the  plaintiff,  which  had  been  left  on  the  premises,  weit 
distrained  for  rent  and  taxes  accruing  due  subsequently  to 
the  1st  September.    The  question  raised  for  our  consider- 
ation is,  whether,  under  these  circumstances,  the  allegt- 
tion  as  to  the  leave  and  license  was  a  material  part  of  the 
justification.     It  appears  to  me  to  be   perfectly  immat^ 
rial ;  the  plaintiff  never  having  parted  with  the  legal  in- 
terest, his  goods  must  have  been  on  the  premises  lawftillT: 
his  right  was  not  destroyed  by  the  circumstance  of  the 
defendant  being  let  into  possession.     The  substance  of  the 
plea  was  that  which  traversed  the  seizure  and  sale  as  and 
for  a  distress :  "such  goods,''  therefore,  means  such  goods 
as  belonged  to  the  plaintiff.     The  rule  for  entering  the 
verdict  for  the  plaintiff  on  the  second  issue  must  be  made 
absolute. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  Pending 
the  argument  I  entertained  no  doubt  as  to  the  substan- 
tial menu  of  the  case  being  with   the  plaintiff;  but  I 
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For  the  reasons^  however,  given  by  the  Lord  Chief  Justice,  1841. 
I  am  now  satisfied  that  that  difficulty  does  not  stand  in 
the  plaintiff's  way.  The  defendant  was  let  into  possession 
of  the  premises ;  but  he  had  no  legal  interest,  and  there- 
fore the  plaintiff's  goods  could  not  have  been  there  by 
trespass.  The  only  substantial  question  was  whether  or 
not  goods  belonging  to  the  plaintiff  had  been  seized  in  con- 
sequence of  the  default  of  the  defendant. 

Maule,  J. — I  ako  think  the  verdict  must  be  entered  for 
the  plaintiff  under  the  leave  reserved.    The  declaration 
states  a  breach  by  the  defendant  of  a  contract  to  pay  cer- 
tain rent  and  taxes,  and  to  indemnify  the  plaintiff  from  the 
same,  and  from  all  loss  &c.  by  reason  of  the  non-payment 
of  such  rent  &c.,  and  it  appears  that  the  defendant  has 
failed  to  pay  the  rent  and  taxes,  and  that  the  plaintiff  has 
been  damnified  by  such  default — by  a  legal  consequence 
of  the  non-payment  of  the  rent  &nd  taxes ;  certain  goods 
belonging  to  him  and  being  on  the  premises,  having  been 
seized.     The  declaration  avers  those  goods  to  have  been 
upon  the  premises  with  the  leave  and  license  of  the  de- 
fendant :  and  the  plea  denies  that  they  were  so,  and  fur- 
ther alleges  that  they  were  lawfully  seized  and  taken  as 
and  for  distresses,  and  traverses  the  sale  as  in  the  declar- 
ation alleged.     Even  supposing  the  plaintiff's  goods  were 
wrongfully  upon  the  premises,  I  very  much  question  whe- 
ther the  defendant  would  not  still  have  been  liable  under 
this  indemnity.     But  it  is  not  necessary  to  consider  that. 
The  plaintiff's  goods  being  there  by  right,  the  circum- 
stance of  their  being  there  without  the  leave  and  license 
of  the  defendant  is  immaterial.     I  cannot  entertain  the 
smallest  doubt  that  the  plaintiff  has  been  damnified  in  such 
a  way  as  to  render  the  defendant  liable  upon  his  contract 
of  indemnity.    The  real  meaning  of  the  plea  is,  that  the 
goods  of  the  plaintiff  were  not  seized  or  sold  for  rent :  and 
the  jury  having  negatived  that  plea,  the  plaintiff  was  enti- 
tled to  a  verdict  thereon.  -n  i     v    i  i. 

Kule  absolute. 
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appears  that  the  plaintiff  agreed  to  assign  to  the  defendant 
a  lease  of  certain  premises^  and  that  the  defendant  iras 
allowed  to  enter  into  possession  before  the  assignment  was 
executed^  one  part  of  the  agreement  under  which  the  de- 
fendant was  so  allowed  to  enter  being,  that  he  should^  finom 
and  after  the  1st  September,  "  bear,  pay,  and  discharge 
the  rent,  and  all  rates,  taxes,  and  outgoings  payable  in 
respect   of  the  said  premises,   and  indemnify    and   save 
harmless  the  plaintiff,  his  heirs,  executors,  administrators, 
and  his  and  their  lands,  goods,  chattels,  and  effects,  o^ 
from,  and  against  the  rent  and  covenants  reserved  and 
contained  in  such  lease  as  aforesaid,  and  of  and  firom  all 
loss,  costs,  damages,  and  expenses  which  they  might  incnr^ 
sustain,  or  be  put  unto  by  reason  of  the  non-payment  c^ 
such  rent  or  non-observance  of  such  covenants  or  any  c^ 
them  in  any  wise/'     Whilst  the  defendant  was  so  in  pos- 
session under  this  agreement,  certain  goods  belonging  to 
the  plaintiff,  which  had  been  left  on  the  premises,  were 
distrained  for  rent  and  taxes  accruing  due  subsequently  to 
the  1st  September.     The  question  raised  for  our  consider- 
ation is,  whether,  luider  these  circumstances,  the  allega- 
tion as  to  the  leave  and  hcense  was  a  material  part  of  the 
justification.     It  appears  to  me  to  be  perfectly  immate- 
rial ;  the  plaintiff  never  having  parted  with  the  legal  in- 
terest, his  goods  must  have  been  on  the  premises  lawfully : 
his  right  was  not  destroyed  by  the  circumstance  of  the 
defendant  being  let  into  possession.     The  substance  of  the 
plea  was  that  which  traversed  the  seizure  and  sale  as  and 
for  a  distress :  ''  such  goods,''  therefore,  means  such  goods 
as  belonged  to  the  plaintiff.     The  rule  for  entering  the 
verdict  for  the  plaintiff  on  the  second  issue  must  be  made 
absolute. 

BosANQUET,  J. — I  am  of  the  same  opinion.  Pending 
the  argument  I  entertained  no  doubt  as  to  the  substan- 
tial merits  of  the  case  being  with  the  plaintiff;  but  I 
feared  the  case  was  embarrassed  by  a  technical  difficulty. 
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For  the  reasons^  however,  given  by  the  Lord  Chief  Justice,  1841. 
I  am  now  satisfied  that  that  difficulty  does  not  stand  in 
the  plaintiff's  way.  The  defendant  was  let  into  possession 
of  the  premises ;  but  he  had  no  legal  interest,  and  there- 
fore the  plaintiff's  goods  could  not  have  been  there  by 
trespass.  The  only  substantial  question  was  whether  or 
not  goods  belonging  to  the  plaintiff  had  been  seized  in  con- 
sequence of  the  default  of  the  defendant. 

Maule,  J. — I  also  think  the  verdict  must  be  entered  for 
the  plaintiff  under  the  leave  reserved.    The  declaration 
states  a  breach  by  the  defendant  of  a  contract  to  pay  cer- 
tain rent  and  taxes,  and  to  indemnify  the  plaintiff  from  the 
same,  and  firom  all  loss  &c.  by  reason  of  the  non-payment 
of  such  rent  fee.,  and  it  appears  that  the  defendant  has 
failed  to  pay  the  rent  and  taxes,  and  that  the  plaintiff  has 
been  damnified  by  such  default — ^by  a  legal  consequence 
of  the  non-payment  of  the  rent  &nd  taxes ;  certain  goods 
belonging  to  him  and  being  on  the  premises,  having  been 
seized.     The  declaration  avers  those  goods  to  have  been 
upon  the  premises  with  the  leave  and  license  of  the  de- 
fendant :  and  the  plea  denies  that  they  were  so,  and  fur- 
ther alleges  that  they  were  lawfully  seized  and  taken  as 
and  for  distresses,  and  traverses  the  sale  as  in  the  declar- 
ation alleged.     Even  supposing  the  plaintiff's  goods  were 
wrongfully  upon  the  premises,  I  very  much  question  whe- 
ther the  defendant  would  not  still  have  been  liable  under 
this  indemnity.     But  it  is  not  necessary  to  consider  that. 
The  plaintiff's  goods  being  there  by  right,  the  circum- 
stance of  their  being  there  without  the  leave  and  license 
of  the  defendant  is  immaterial.     I  cannot  entertain  the 
smallest  doubt  that  the  plaintiff  has  been  damnified  in  such 
a  way  as  to  render  the  defendant  liable  upon  his  contract 
of  indemnity.    The  real  meaning  of  the  plea  is,  that  the 
goods  of  the  plaintiff  were  not  seized  or  sold  for  rent :  and 
the  jury  having  negatived  that  plea,  the  plaintiff  was  enti- 
tled to  a  verdict  thereon.  -n  i     v    i  ^ 

Rule  absolute. 

X  X  2 
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1841. 
Saturday,  RiCHARDS  and  Another  v.  Hayward. 

Feb.  6M.        m 

In  an  action  -L  HIS  was  an  action  of  assumpsit  brought  by  the  plain* 
f**dll*^  ?*  h*  ^^'  ^'^^  charterers  of  a  vessel  called  the  Orissay  against 
breach  of  aeon-  the  defendant,  to  recover  damages  for  the  breach  of  a  con- 
•tirgeon  on  tract  to  sail  in  the  Orissa  in  the  capacity  of  surgeon^  on  a 
Aiwtnaun  emi-  voyage  from  London  to  South  Australia, 
grant  vessel—        The  first  coimt  of  the  declaration  stated,  that,  before 

the  contract  ,  »        .  #.1.1 

being  contained  and  at  the  tmic  of  making  the  promise  and  undertaking  of 
letter^u  ap.  ^^^  defendant  thereinafter  next  mentioned,  the  plaintiflb 
peared,  that,  in   j^j^  chartered  a  certain  ship  or  vessel,  to  wit,  the  Orissa, 

the  course  of  .  ' 

the  correspond-  to  couvcy  passcugcrs  and  goods  on  freight  from  London  to 

piaintiA  repre-  Certain  parts  beyond  the  seas,  to  wit,  to  South  Australia, 

M^^li  K  P^^  Adehiide,  and  Port  PhiUp,  and  which  said  vessel  was 

•J*^  **^-.^**"''  then  intended  shortly  to  sail  to  the  places  above  mentioned 

then  of  490  •'  * 

tons;  that  the  with  a  surgcou  on  board  thereof;  and  thereupon,  thereto- 

geon  would  be  forc,  to  wit,  ou  the  21st  August,  1839,  in  consideration 

vJ^'i  would  not  *^*^  ^®  plaintiffs,  at  the  special  instance  and  request  of 

ukeof  "emi-  ^jjg  defendant,  would  take  out  the  defendant  as  swrgeon 

grant  Imbomrtrt  «  1     *  •  :■ 

over  forty :"  for  the  voyagc  aforesaid  in  and  on  board  the  said  ship  or 

piainUA  would  vcsscl,  OU  Certain  terms,*  that  is  to  say,  in  case  of  his  the 

He1d^?t  none  defendant's  occupying  a  cabin  in  the  cuddy  of  and  in  the 

of  these  were  gaid  ship  Or  vcssel  for  his  sole  use  during  the  said  voyage, 

conditions  pre* 

cedent  that  need  that  they  the  plaintiffs  would  charge  him  the  defendant 
the  dedaraUon ;  ^^^  ^^^  passage  in  that  behalf  a  certain  sum  of  money^  to 
and  that  by        ^j^  52/.  10*.,  in  lieu  of  the  full  and  usual  charge  of  106/. ; 

*•  labourers/  '  ^  .  . 

must  be  under-  and,  in  casc  of  his  (the  defendant's)  making  the  said  voy- 
ing  mem,"  age  in  the  said  ship  or  vessel  in  company  with  another  per- 

ant  wM*i*n-"**'    "^"^  ^^^  ^^^  Occupying  only  one  cabin  in  the  cuddy  of 

formed,  during 

the  progress  of  the  agreement,  that  any  appointment  the  plaintiffs  might  make  must  be  aa^^iect 
to  the  approval  of  the  South  Australian  emigration  commissioners  : — Held,  that  the  approrml  of 
the  commissioners  was  not  a  condition  precedent,  but  at  the  most  a  condition  tuboeqaeDty  or 
rather  in  the  nature  of  a  defeasance. 

The  letter  containing  the  terms  proposed  by  the  plaintiffs,  required  the  defendant  to  remit 
them  one  third  of  the  passage-money.  The  defendant's  acceptance  of  the  proposal  was  In  these 
words — **  I  will  accept  the  appointment  of  surgeon  to  your  vessel  on  the  terms  yoa  propose  :** 
and  he  added — "  1  expect  to  be  in  London  Saturday  or  Monday,  when  I  will  call  on  you  and  make 
Jtnml  mrrmmgtmtntt ;"— Held,  that  the  jury  were  warranted  in  finding  that  the  contract  was 
complete  so  as  to  bind  the  defendant,  though  he  did  not  remit  the  money  required,  or  coU  to 
make  final  arrangements. 
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the  said  vessel^  that  the  plaintiffs  would  charge  him  a  cer-         ig41. 
tain  sum  of  money^  to  wit,  168/.,  for  himself  and  the  said      r,chards 
other  person,  and  deduct  therefrom  52/.  10^.  for  the  ser-  »• 

Hayward 

vices  of  him  the  defendant  as  such  surgeon  as  aforesaid ; 
he  the  defendant  accepted  the  said  appointment  and  situa- 
tion of  surgeon  for  the  said  voyage  in  and  on  board  the 
said  vessel  so  about  to  sail  as  aforesaid,  and  then  undertook 
and  faithfully  promised  the  plaintiffs  to  sail  in  and  on 
board  the  same  as  such  surgeon  to  the  said  ship  or  vessel 
on  the  voyage  aforesaid :  and  although  the  plaintiffs,  con- 
fiding in  the  said  promise  and  undertaking  of  the  defend- 
ant so  by  him  made  as  aforesaid,  were  then  and  thenceforth 
continually  until  the  sailing  of  the  said  vessel  as  therein- 
after mentioned,  ready  and  willing  to  perform  and  fulfil 
the  said  agreement  in  all  things  on  their  the  plaintiffs'  part 
and  behalf  to  be  performed  and  fulfilled,  and  to  take  out 
the  defendant  as  such  surgeon  as  aforesaid,  upon  the  terms 
aforesaid,  whereof  the  defendant  then  had  notice ;  and 
although  the  said  vessel  afterwards,  to  wit,  on  the  15th 
October,  1839,  sailed  on  the  voyage  aforesaid :  yet  the 
defendant,  not  regarding  his  said  promise  and  undertak*^ 
ing,  but  contriving  and  intending  to  deceive  and  injure 
the  plaintiffs  in  this  behalf,  did  not  nor  would,  although 
often  requested  so  to  do,  perform  or  fulfil  the  said  agreement 
on  his  the  defendant's  part  and  behalf  to  be  performed  and 
fulfilled,  and  sail  on  the  voyage  aforesaid  in  and  on  board 
the  said  vessel  as  such  surgeon  as  aforesaid,  although  the 
plaintiffs  reserved  for  him  such  cabin  in  the  cuddy  of  the  said 
vessel  as  aforesaid  for  the  said  voyage;  but  wholly  neglected 
and  refused  so  to  do ;  and  thereby  the  plaintiffs  not  only 
lost  and  were  deprived  of  the  services  of  the  defendant  as 
such  surgeon  as  aforesaid  in  and  on  board  the  said  vessel 
for  the  voyage  aforesaid,  and  were  put  to  great  trouble 
and  expense  of  their  monies  in  and  about  endeavouring  to 
procure  and  procuring  another  surgeon  to  sail  in  and  on 
board  the  said  vessel  as  such  surgeon  on  the  voyage  afore- 


i0ef%A    w^vpvKUL^    jxr  lu:  1 


*r    ♦ 


^9%tt^  uni,  mrtr  1%  Sfithf  lie:  auL  nu 


TiA  vduiftdSt  ^uii«:t  jwiit  UL  lilt  lis: 
V4gi^«3f«^  r«ut  irmic  nut  mnL  «*l»wfwf  jx^  ^sut  £ 

i^^%^^^    it^jDf  HJkuT}   Itrm,  IhUi^  wkok  die  ioSiamitf 

U7«/<^   Ui^  OnMti  for  tlie  ottDreTunoe  of  i"—**"gtTt  and 
l^v^U  '/#^  fr^i^  U/  Sovtli  Anitnlii,  Port  AAi>u^4^^ 
l^'/fl  l^liiii|#^  immJ  beiiif  nboat  to  offer 
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commissioners,  the  following  correspondence  took  place        1841. 
between  them  and  the  defendant,  who  had  previously  made      rJ^^^'^^Tds 
application  to  them  for  a  berth  as  sursepn  for  a  similar  ^' 

*^^  "  Hayward. 

voyage : — 

"  London,  July  31,  1839. 

"  Sir, — We  write  to  inform  you,  that,  if  you  have  not  utter  of  July 
yet  decided  on  a  ship,  we  shall  be  happy  to  give  you  any  putntiiTt'to  de- 
particulars  you  can  desire  as  to  the  accommodation  in  our  f«n^»n*- 
ship  the  Orissa,  which  we  shall  dispatch,  early  in  Septem- 
ber, for  Ports  Adelaide  and  Philip.    The  arrangements 
will  be  the  same  as  those  in  the  Caroline  (which  vessel  we 
sent  from  Plymouth  fourteen  days  since),  and  which  were 
quite  to  the  satisfaction  of  the  passengers. 

"  Richards,  Wood,  &  Co." 

"  P.  S.  The  Orissa  is  490  tons  burthen ;  British  built.'' 

To  this  letter  the  defendant,  who  resided  near  Stroud- 
water,  Gloucestershire,  replied,  on  the  10th  August,  as 
follows : — 

''  Gentlemen, — ^You  will  oblige  me  by  writing  me  full  par-  letter  of  Aug. 
ticulars  respecting  the  passage  to  Adelaide  and  Port  Philip  J^fendimt  to™ 
in  the  Orissa,  viz.  what  you  would  allow  me  as  surgeon  pUintiA. 
to  that  vessel,  what  kind  of  a  cabin  I  should  have,  whether 
there  are  emigrant  labourers  taken  out,  &;c.    I  also  wish 
to  know  your  charge  for  a  single  person  in  best  cabin;  also 
the  charge  for  two  in  one  cabin.     I  have  several  friends 
who  intend  emigrating  to  some  part  of  the  continent  of 
New  South  Wales  this  autumn ;  and,  although  I  could  not 
promise  you  even  one  passenger,  were  you  to  appoint  me 
surgeon,  of  course  I  should  endeavour  to  prevail  upon  them 
to  accompany  me,  for  the  sake  of  society.     If  your  fare  is 
moderate,  I  have  little  doubt  but  I  could  persuade  one  or 
two  to  sail  in  the  Orissa,  if  she  is  a  well-built  and  conve- 
nient vessel.'' 

On  the  12th  August,  the  plaintiffs  addressed  to  the  de- 
fendant a  letter  as  follows : 


safliu  ffoiiiL  11  -moK  iirnrniisL  rr-i»  inr  'int-  I^nihitt; 
attlKrf.      la  "ms  iisml  ttil  obaL  ik 
mtrprm  mil  k  i^m:  <p  cp  or  mo: 

Ellt  of  h^_ 
▼il  lit  inm.  ^'tl  ii  BIK  jBUmiaresk     Unnnff  "ait  B{* 
]Aliiffv«s£  in-  lit  -zusrrt  j»  BL  idiPirBiis  JmiL  "aif 
}iip*uiiit  UL  iuiidiiir  JL  Sdicl  AiHCnuik  ic  i 


^tantuuflt  j»api*3i  EouTrtOiC'iiutiicar  «ii£  of  SsgisaiLiiBr-    JLol  1 

tv  ^''^^  7 'JL  40  ruotsaii  iOiC  snr  nEmnn  Jt»  snxseon  iim- 1^ 
%v}^^,    of  crjumt  TTidfymoeEi  of  liiier  erimrnwhonerg'  P*]^> 

•lU/tuc  r^^'ju:!^  (isJt  ens:  c&bozi :  l^icx  I  f^mkl  mBve  10 
T<^/  ttnuft^  riz.  ]G0  j^sineaift  far  badu  dBdaTASzie:  20  rmsen 
for  WT  MTrvjCA :  sad  I  Lare  ererr  ressoai  to  tbmk  iLaz  is 

^^  P.  S.   I  ftLal],  of  oooTK;  make  fiiuJ  amm^emcnti  vitk 
700  rtgatfdiiig  mj  (or  our;  ealm  in  the  Orisn, 
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have  seen  and  decided  with  my  friends;  and  then  I  shall         1841. 
call  and  see  you  in  town.    You  will  oblige  me  by  answer-      ^j^"'' 
ing  this  early ;  and  inform  me  what  articles  for  cabin  or  v- 

berth  &c.  I  shall  require  to  find  myself.     Of  course^  sur- 
gical  instruments  and  drugs  you  will  provide  for  me" 

To  this  letter  the  plaintiffs  returned  the  following,  on 
the  16th  August : — 

'^  Sir, — ^We  regret  that  the  alteration  you  propose  in  Letter  of  Aug. 
terms  prevents  our  closing  with  you  as  surgeon  to  the  Orissa,  pUintiA'to  de- 
at  least  till  receipt  of  yoiur  reply  to  this,  which  we  trust  ^•'***"*- 
will  be  immediate.     We  are  so   situated  with  another 
party  that  we  cannot  alter  the  terms  proposed  in  our's  of 
the  12th  current.    Drugs  we  find,  but  not  surgical  instru- 
ments :  you,  in  case  of  need,  must  have  your  own  for  use. 
If  you  decide  upon  accepting  the  appointment,  you  will 
be  pleased  remit  one  third  the  amount  of  passage  money. 
On  our  part,  we  promise  to  do  all  in  our  power  to  make 
your  appointment  agreeable  to  you.'' 

The  defendant's  acceptance  of  the  appointment  was  no- 
tified to  the  plaintiffs  in  a  letter  of  the  21st  August,  to  the 
following  effect : — 

''Gentlemen, — In  answer  to  your  last  letter,  I  beg  to  Letter  of  Aug. 
say  that  I  wiU  accept  the  appointment  of  surgeon  to  your  defendant^" 
vessel  on  the  terms  you  propose,  viz.  50  guineas,  &c.,  if  I  pWntift. 
should  not  have  a  friend  to  accompany  me ;  when,  of  course, 
it  would  be  160  guineas  for  both,  &;c.    /  expect  to  be  in 
London  Saturday  or  Monday,  when  I  will  call  on  you,  and 
make  final  arrangements.'* 

The  defendant  ultimately  declined  to  sail  in  the  Orissa; 
and  the  plaintiffs  were  consequently  compelled  to  appoint 
another  surgeon,  upon  less  advantageous  terms,  taking  him 
passage  free,  in  the  cabin  that  had  been  reserved  for  the 
defendant.  The  registered  tonnage  of  the  Orissa  was  323 
tons,  old  measurement.  And  the  number  of  emigrant 
labourers  that  sailed  in  her  (including  women  and  children) 
was  ninety,  less  than  forty  of  them  being  labouring  men. 
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1841.  On  the  p^rt  of  the  defendant,  it  was  contended  that 

^[^^^^^     there  was  a  variance  between  the  contract  stated  in  the 
V-  declaration  and  that  to  be  collected  from  the  correspond- 

enc0  between  the  parties ;  the  contract  being  declared  oa 
as  absolute,  when  it  was  subject  to  the  following  qualifica- 
tions— ^first,  that  the  defendant's  appointment  was  subject 
to  the  approval  of  the  emigration  commissioners — secondlji 
that  the  number  of  emigrant  labourers  to  be  taken  out  was 
not  to  exceed  forty — thirdly,  that  drugs  were  to  be  pro- 
vided by  the  plaintiffs — fourthly,  that  the  Orissa  was  war- 
ranted A 1.,  and  of  a  certain  burthen. 

The  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  and  to  the  plaintiffs  leave  to 
amend  the  declaration  by  the  insertion  of  the  words 
''  amongst  other  things''  at  the  asterisk  in  p.  670 :  and 
the  jury  returned  a  verdict  for  the  plaintiffs — damages 
62/.  108. 

The  SoUcitor- General,  in  Easter  Term  last,  accordingly 
obtained  a  rule  nisi  for  entering  a  nonsuit,  on  the  grounds 
— first,  that  the  correspondence  did  not  shew  a  conirad 
between  the  parties,  but  a  mere  negotiation — secondly, 
that,  supposing  it  to  establish  a  contract,  it  was  not  the 
contract  declared  on. 

Channell,  Serjeant  {Hoggins  was  with  him),  now  shewed 
cause. — The  letters  that  passed  between  the  parties  on  the 
12th,  15th,  16th,  and  21st  of  August,  constituted  a  com- 
plete contract :  nothing  could  be  more  precise  and  explicit 
than  the  offer  on  the  one  side  and  the  acceptance  on  the 
other.  The  only  colour  of  objection  is  that  the  defendant 
failed  to  remit  a  third  of  the  amount  of  passage  money 
as  required  by  the  plaintiffs'  letter  of  the  16th  August. — 
Then,  it  is  said  that  the  contract  proved  was  not  that 
declared  on ;  the  contract  (if  any)  established  by  the  cor- 
respondence being  subject  to  certain  qualifications — ^that 
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the  defendant's  appointment  as  surgeon  sjiould  be  ap-         1841. 
proved  by  the  emigration  commissioners-that  the  num-      ^^;^, 
ber  of  emigrant  labourers  to  be  taken  out  should  not  ex<»  «• 

ceed  forty — ^that  drugs  were  to  be  provided  by  the  plain- 
tiffs— and  that  the  Orissa  was  warranted  A  1.^  and  of  a 
given  burthen.  But,  if  the  contract  set  out  in  the  declar- 
ation is  substantially  the  bargain  between  the  parties,  its 
validity  is  not  affected  by  the  omission  of  matters  that  are 
merely  collateral.  Here,  the  substance  of  the  contract 
was,  the  amount  of  passage  money,  and  the  deduction 
allowed  for  medical  attendance :  all  the  rest  was  mere  mat- 
ter for  the  defendant's  personal  information  and  guidance. 
The  statement  as  to  the  tonnage  of  the  vessel  was  perfectly 
immaterial. 

Bampas,  Serjeant,  in  support  of  the  rule. — ^There  could 
be  no  complete  contract  unless  and  until  both  parties  were 
equally  bound.  Now,  it  is  quite  clear,  that,  inasmuch  as 
the  defendant  had  not  complied  with  the  requisition  con- 
tained in  the  plaintiffs'  letter  of  the  16th  August,  by  re- 
mitting a  third  of  the  passage  money,  he  could  not  have 
maintained  an  action  against  them  for  a  breach  of  contract 
on  their  part.  Something  remained  to  be  done  prior  to 
the  dosing  of  the  bargain.  The  reply  to  that  letter  was  to 
be  immediate :  the  defendant  not  having  replied  thereto 
immediately,  the  plaintiffs  might  have  let  all  the  cabins 
before  the  21st.  [Tifulal,  C.  J. — It  was  a  proper  question 
for  the  jury  upon  all  the  circumstances.]  There  was  no 
evidence  of  any  intention  on  either  side  to  consider  the 
contract  final. — Then,  there  was  a  material  misdescription 
of  the  contract  in  the  declaration — one  that  could  not  have 
been  amended  by  the  learned  judge  under  the  3  &  4  Will.  4, 
c.  42,  s.  23.  The  assertion  in  the  letter  of  the  12th  August, 
that  the  Orissa  was  A 1.,  amounts  to  a  warranty,  for  a 
breach  of  which  the  defendant  might  have  maintained  an 
action  against  the  plaintiffs.    The  misdescription  in  this 
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TCfpttt  voold  hsfv  xixaded  szit 
effected  <m  whaieiei  be  took  cot. — AujuiJiag  tD  tiie 
at  tbe  ouutTKt,  tbe  Bnmber  of  enu^mit  imiotBrierg  to  be 
euTied  oat  bribe  OfiHi,  v:»  DOC  to  exceed  ^Hy.    IftlHl 
bad  been  alleged  in  tbe  declantion,  tbe 
bsi«  tmcned  it.     \Tmifd,  C  J.— Tbat 
lentadon,  not  amounting  to  a  eonditaon.     Ixiok  at  tbe 
sohitanoeof  tbe  eoutiact] — Tbcn,  tbeip 
medical  oflioer  mnst  be  sob^eet  to  tbe  aj^voral  of  the 
gration  oonmnaBonen :   socb  approval  vaa  n 
precedent,  and  oo^t  to  bare  been  aieiied.      [ 
C.  J. — ^It  is  ntber  a  conditiim  sabaeqaent,  tbe  bread  of 
wbicb  most  be  sbevn  bj  bim  wbo  would  take  ndivntage 
of  it — see  fTymme  t.  fTymme,  ante,  p.  278.    At  aH  eventa, 
if  it  was  neoessarr  to  arer  tbis  in  tbe  dedaratioii,  it  may 
be  done  now,  on  parment  of  fit.  SdJ]     It  oonld  not  be 
averred,  tor  tbe  commissioners  woold  not  bare  apppitned 
of  tbe  contract,  tbeir  regolations  requiring  tbat  die  sor- 
geon  sball  bare  a  fiee  passage.     Besides,  tbe  Tarianoe  is 
one  tbat  conld  not  with  propriety  bare  been  amended. 
Tbe  case  decided  here  Testerday — Smith  t.  Kmoweldem^  mnte, 
p.  657 — shews  that  the  omission  of  an  aUegation  wbic^  tbe 
defendant  might  bare  traversed  will  not  as  a  matter  of 
course  be  supplied  by  amendment.     Here,  the  defendant 
might  have  taken  issue  on  the  character  of  the  vessel^  tbe 
number  of  labourers,  the  providing  of  drugs,  and  the  ap- 
proval of  the  commissioners,  if  each  of  these  matters  bii 
been  alleged,  as  they  should  have  been,  in  the  declaration, 
as  forming  parts  of  the  contract  between  the  parties.    And 
the  insertion  of  the  words  ''  amongst  other  things''  (as  was 
su^ested)  would  not  cure  the  want  of  all  these  material 
averments.    Where  a  contract  that  is  conditional  only  is 
declared  upon  as  absolute  and  unqualified,  the  entire  ques- 
tion presented  to  the  jury  is  different,  and  the  ground 
upon  which  their  assessment  of  damages  must  proceed  is 
also  different. 
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TiNDAL,  C.  J. — ^The  declaration  in  this  case  alleges,         1841. 
that,  in  consideration  that  the  plaintiffs,  at  the  special  in-      Ri[^2[Iil[I,s 
stance  and  request  of  the  defendant,  would  take  out  the  ^^ 

defendant  as  surgeon  for  a  certain  voyage,  in  and  on  board 
a  certain  ship,  on  certain  terms  therein  mentioned,  he  the 
defendant  accepted  the  said  appointment  and  situation, 
and  undertook  and  promised  the  plaintiffs  to  sail  in  their 
vessel  as  such  surgeon,  but  that  he  failed  to  perform  such 
his  undertaking.  And,  after  verdict  for  the  plaintiffs  upon 
this  declaration,  two  objections  are  urged  against  their  right 
to  recover — first,  that  there  was  no  evidence  of  any  contract 
between  the  parties,  but  only  of  a  neffotiatian,  and  there- 
fore the  learned  judge  ought  to  have  nonsuited  the  plain- 
tiff— secondly,  that  there  was,  at  all  events,  a  variance  be- 
tween the  contract  declared  on  and  the  contract  proved, 
and  that  in  a  matter  material  to  the  merits  of  the  case, 
and  consequently  not  amenable  under  the  23rd  section  of 
the  8  &  4  Will.  4,  c.  42. 

It  is  to  be  observed  that  this  is  not  a  contract  made  in  Contract  wcU 
terms  that  are  precise  and  definite ;  but  it  is  to  be  inferred  ^' 

from  a  variety  of  letters ;  and  the  situation  of  the  parties 
changes  as  the  correspondence  goes  on.  It  was  for  the 
jury  to  say  under  all  the  circumstances  whether  there  was 
a  complete  contract  or  not:  and  that  was  the  question  that 
was  left  to  them,  and  upon  which,  as  it  appears  to  me,  the 
conclusion  they  have  arrived  at  was  the  correct  one.  From 
the  plaintiffs'  letter  of  the  16th  August,  and  the  defend- 
ant's answer  of  the  21  st,  I  should  infer  a  complete  con- 
tract. The  plaintifiV  letter  of  the  16th  a  little  varies  the 
terms  of  the  original  proposal,  which  was  contained  in  their 
letter  of  the  12th ;  and  they  request  the  defendant,  in  the 
event  of  his  accepting  the  appointment,  to  remit  them  one 
third  of  the  amount  of  passage  money.  On  the  2lst  the 
defendant  writes — ''  In  answer  to  your  last  letter,  I  beg  to 
say  that  I  will  accept  the  appointment  of  surgeon  to  your 
vessel  on  the  terms  you  propose,  viz.  60  guineas,  &c.,  if 
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1841.  I  should  not  hsre  a  fiiend  to  accompanj  me  ;  wlien^  of 
Goorse^  it  would  be  160  guineas  for  both,  fcc  I  expect  to 
be  in  London  Saturday  or  Monday,  when  I  will  call  on 
you,  and  make  fimal  arrranffemenis/*  The  ground  npoQ 
which  it  is  urged  that  these  letters  do  not  constitutes 
complete  agreement,  is,  that  the  plaintiffa  by  their  l^ter 
of  the  16th  insist  upon  having  one  third  of  the  passage 
money  remitted,  and  therefore  the  omisaion  on  the  defend- 
ant's part  to  comply  with  this  condition  precedent,  as  it  is 
called,  left  the  matter  at  large,  so  that  neither  party  could 
insist  upon  a  performance  of  the  contract  by  the  other. 
It  appears  to  me,  however,  that  that  argument  ia  not  a 
sound  one.  The  plaintiffs  might  have  waived  the  perform- 
ance of  that  condition.  It  would,  indeed,  have  been  a 
different  thing  if  this  was  a  condition  precedent  to  be  per- 
formed on  the  part  of  the  plaintiffs.  It  is  then  aaid  that 
it  is  to  be  inferred  firom  the  defendant's  letter  of  the  21st 
August  that  no  final  arrangement  was  to  be  come  to  until 
the  defendant  should  see  the  plaintiffs  in  London,  that  the 
matter  was  to  be  considered  in  fieri  until  the  defendant 
had  had  an  opportunity  of  seeing  the  nature  of  the  accom- 
modation that  was  to  be  provided  for  him.  That  letter, 
however,  was  an  unqualified  acceptance  of  the  plaintiffs' 
proposal :  the  concluding  paragraph  evidently  refers,  not 
to  the  substance  of  the  contract,  but  to  those  minnte  ar- 
rangements that  are  usual  upon  the  commencement  of  a 
voyage  of  this  description.  I  therefore  think  the  objec- 
tion ought  not  to  prevail,  and  that  the  case  was  fit  for  the 
consideration  of  the  jury,  and  well  decided. 

The  next  question  is,  whether  or  not  there  was  a  vari- 
ance of  a  character  so  material  as  to  preclude  amendment. 
RepreMDtmdon  It  has  been  insisted,  in  the  first  place,  that  the  declaration 
udtonnage  of  should  havc  avcTrcd  the  Orissa  to  be  of  the  class  called  A 1., 
the  vessel  no     ^^  Lloyd's,  the  statement  that  she  was  so  amounting  to  a  war- 
ranty.  The  defendant  having,  in  his  letter  of  the  10th  Au- 
gust, asked  for  particulars  of  the  Orissa,  receives  for  answer, 
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''The  Orissa  is  A  1.^  and  all  that  a  vessel  should  be/^   I  must         1841. 
confess  that  that  does  not  strike  me  as  anything  more  than      ;^;^^, 
a  mere  representation^  for  which,  if  false,  and  injury  had  v- 

resulted  therefrom  to  the  defendant,  he  might  have  been 
entitled  to  maintain  an  action.  But  I  cannot  interpret  it 
so  strictly  as  if  it  were  a  clause  of  warranty  in  a  policy  of 
assurance  or  in  a  charterparty  (15). 

Next,  it  is  contended  that  the  statement  in  the  plaintiffs'  Number  of 
letter  of  the  12th  August — ''  The  duties  of  the  surgeon 
wiU  be  light,  as  we  do  not  take  of  emigrant  labourers  over 
forty'' — was  a  condition,  the  compliance  with  which  the 
plaintiffs  ought  to  have  averred  in  their  declaration.  I 
think  the  answer  given  to  the  first  objection  equally  applies 
to  this.  It  was  in  substance  a  mere  representation  that 
the  defendant  would  not  have  very  heavy  duty  to  perform 
in  the  course  of  the  voyage.  The  allegation  of  the  contract 
in  the  declaration  would  be  endless,  if  it  were  necessary 
to  insert  every  statement  that  had  been  made  on  either  side. 

The  last  objection  is,  that,  the  appointment  of  surgeon  Appointment 
being  subject  to  the  approval  of  the  emigration  commis-  proi^u^com- 
sioners,  their  approval  was  a  condition  precedent  to  the  ™»"*on«"« 
right  of  the  plaintiffs  to  sue  the  defendant  for  a  breach  of 
the  contract.  The  case,  however,  appears  to  me  to  fall 
within  the  distinction  that  is  taken  in  the  books  between 
conditions  precedent  and  conditions  subsequent,  of  which 
latter  it  is  not  necessary  to  aver  performance,  but  it  lies 
upon  him  who  seeks  to  take  advantage  of  the  condition  to 
plead  it  and  shew  that  it  has  been  broken.  Here,  the 
party  is  to  be  appointed  before  he  presents  himself  to  the 
commissioners  for  approval :  the  appointment  is  subject  to 
a  sort  of  defeasance.  This  the  defendant  might  have 
pleaded,  if  the  facts  would  warrant  it.  But,  upon  the 
whole,  I  am  of  opinion  that  there  wfis  no  need  of  any 
amendment,  and  that  the  verdict  should  stand. 

(15)  See  Glabolm  v.  Hays,  ante,  p.  471. 


Hay  WARD. 
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1841.  BosANQUET^  J. — ^This  is  an  action  upon  a  contract  that 

^[^"^^"^      is  to  be  collected  from  a  series  of  letters  :  it  was  therefore 
V*  properly  left  to  the  jury  to  say  whether  those  letters  estab- 

lished  a   complete   and   perfect   agreement^    or    merely 
amounted  to  a  negotiation  which  never  resulted  in  any 
contract :  and  I  think  the  conclusion  of  the  jury  was  a 
proper  one.     The  defendant's  letter  of  the  10th  Augnaty 
asking  for  particulars  respecting  the  passage^  drew  firom 
the  plaintiffs  a  statement  of  their  terms.    On  the  15th^  the 
defendant  suggested  a  modification  of  those  terms :  in 
reply  to  which  letter^  the  plaintiiOTs,  on  the  16th^  referring 
to  their  previous  letter  of  the  12th,  declined  to  alter  the 
terms  therein  proposed,  and  added  a  requisition  for  a  re- 
mittance of  one  third  of  the  passage  money.    On  the  2l8t, 
the  defendant  again  wrote  to  the  plaintifiRs,  distinctly  ac- 
cepting the  appointment  on  the  terms  they  proposed,  bat 
omitted  to  remit  the  proportion  of  the  passage  money 
demanded.    That  letter  completed  the  agreement  so  far 
as  the  defendant  was  concerned.     It  is  true   he  added 
something  about  coming  to  London  to  msike  final  arrange* 
ments;  but  that  does  not  necessarily  shew  that  the  con* 
tract  was  not  already  fully  and  finally  completed. — It  is 
then   contended,  on  the  part  of  the  defendant,  that  the 
contract  evidenced  by  the  letters  materially  differed  from 
that  declared  on,  inasmuch  as  there  was  no  allegation  of 
the  performance  of  various  things  that  are  said  to  amount 
to  conditions  precedent.     Some  of  these  certainly  are  not 
conditions  precedent,  not  going  to  the  whole  consideration. 
As  to  the  description  of  the  vessel — any  inaccuracy  in  the 
representation  that  she  was  A 1.,  and  of  490  tons  burthen, 
clearly  would  not  go  to  the  whole  consideration.     The 
plaintiffs  might  under  certain  circumstances  have  thereby 
rendered  themselves  liable  to  a  cross  action.    Then,  as  to 
the  number  of  labourers — if  the  term  "labourer''  is,  as  I 
think  it  is,  to  be  confined  to  labouring  men,  a  smaller  num- 
ber than  forty  were  in  point  of  fact  taken  out.     But,  whe- 
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her  the  number  were  more  or  less^  the  stipulation  that  the         1841. 
number  should  not  exceed  forty  did  not .  amount  to  a  con-      richaeds 
dition  precedent.    The  same  observation  will  apply  to  the  ^• 

*  *^*  "  Hatward. 

drugs.  It  was  not  necessary  to  allege  any  of  these  things 
in  the  declaration.  The  point  most  strenuously  insisted 
upon^  was^  that  the  appointment  of  the  defendant  was  to 
be  subject  to  the  approval  of  the  emigration  commissioners^ 
and  ought  to  have  been  so  alleged.  But^  as  between  the 
parties,  the  appointment  was  complete^  though  it  might 
afterwards  have  been  defeated  by  the  non-approval  of  the 
commissioners.  This  is  an  objection  that  comes  with  a 
very  bad  grace  from  the  defendant ;  and^  at  the  most,  I 
think,  it  only  amounts  to  a  condition  subsequent,  which  it 
was  not  incumbent  on  the  plaintiffs  to  notice  in  declaring. 
Upon  the  whole,  I  am  clearly  of  opinion  that  there  was  a 
distinct  contract  proved,  and  that  the  declaration  is  suf- 
ficient. 

Maule,  J. — ^I  am  also  of  opinion  that  this  rule  should 
be  discharged.  The  defendant  certainly  seems  to  have 
made  a  bad  bargain ;  for,  upon  his  declining  to  sail  in  the 
Orissa,  the  plaintiffs  were  unable  to  procure  another  sur- 
geon to  go  upon  the  same  terms.  The  first  question  is, 
whether  there  was  any  evidence  to  go  to  the  jury  of  an 
agreement  between  the  parties.  Now,  it  is  to  be  observed 
that  this  is  not  the  ordinary  case  of  a  written  contract,  but 
the  agreement  is  to  be  picked  out  of  a  correspondence, 
regard  being  had  to  the  situation  of  the  parties.  The 
matter  was  therefore  one  proper  for  the  determination  of 
the  jury.  The  defendant's  letter  of  the  21st  August  was 
a  conclusive  acceptance  of  the  offer  contained  in  the  plain- 
tiffs' letters  of  the  12th  and  16th.  With  regard  to  the 
''final  arrangements''  talked  of  in  that  letter — it  was  for 
the  jury  to  say  whether  that  affected  the  contract,  or  only 
related  to  those  minor  arrangements  that  were  essential  to 

VOL.  II.  T  T 


V. 

Hatward. 
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1841.       the  personal  comfort  of  the  defendant  during  the  Toyige. 
Richards     ^  think  beyond  a  doubt  the  correspondence  shewed  that 
the  contract  was  conclusively  made  by  the   defendant's 
letter  of  the  2l8t  August ;  and  that  twelve  men  of  sense 
could  not  possibly  come  to  any  other  conclusion. — ^Then, 
as  to  the  alleged  variance :  I  think  it  was  for  the  jury  to 
say  whether  the  statement  in  the  plaintiffs'  letter  of  the 
12th  August  formed  part  of  the  contract.     Had  I  been  one 
of  the  jury^  I  should  have  found  that  it  did  not.     It  wts 
no  warranty. — With  respect  to  the  number  of  labourers : 
the  representation  that  over  forty  would  not  be  taken  oat, 
was  a  mere  statement  of  intention ;  at  all  events^  it  wts 
competent  to  the  jury  so  to  consider  it :  and,  if  it  were 
matter  for  the  determination  of  the  court,  I  should  so 
hold  it.    Whether  the  term  *'  labourers''  included  women 
and  infants,  was  not  a  matter  of  law.    I  must   confess  I 
should  entertain  no  doubt.     But,  even  if  the  whole  ninety 
individuals  of  that  class  had  been  labouring  men,  I  do  not 
think  the  jury  were  wrong  in  considering  that  as  nothing 
more  than  a  mere  representation.     As  to  the  drugs,  the 
defendant  was  not  to  be  called  upon  to  provide  them :  that 
is  all. — The  approval  of  the  commissioners  clearly  was  not 
a  condition  precedent.     The  parties  each  agreed  to  be 
bound  as  far  as  they  could  bind  themselves.     As  the  sur- 
geon was  to  receive  Ss,  per  head  for  his  attendance  on  the 
emigrant  labourers  during  the  voyage,  his  appointment  was 
to  be  subject  to  the  approval  of  those  from  whom  he  was  to 
receive  that  sum.     With  full  knowledge  of  that  £sct,  he 
entered  into  this  contract.     It  clearly  would  be  no  answer 
to  an  action  for  a  breach  of  the  contract,  for  him  to  say 
that  he  was  unable  to  procure  such  approval.     That  must 
depend  upon  the  testimonials  he  could  produce,  and  upon 
other  matters  strictly  and  entirely  in  their  nature  personal 
The  condition  as  to  the  commissioners'  approval  was,  as 
the  Lord  Chief  Justice  observes,  a  sort  of  defeasance. 
Upon  the  whole  I  concur  in  thinking  that  the  contract 
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which  this  defendant  has  entered  into  was  a  complete  and        1841. 
finals  and  not  a  conditional  contract^  and  that  it  was  proved      rJ^J^^^Tds 
as  laid.     The  rule  must,  therefore,  be  discharged.  „    *'• 

Rule  discharged. 


Doe  d.  Winn  all  v.  Broad. 


TTiursday, 


TFeb. 
HIS  was  an  action  of  ejectment  for  a  forfeiture.         in  an  action  for 

breach  of  a  co- 
venant  to  culti- 


The  cause  was  tried  before  Oumej,  B.^  at  the  Spring 


Assizes  for  the  county  of  Worcester,  in  1840.  It  appeared  vatc  land  ac- 
that  the  defendant  held  under  the  lessor  of  the  plaintiff  usual  and  most 
certain  arable  and  pasture  land  for  a  term  of  twenty-one  Jem'of  husf 
years  from  the  25th  March,  1839,  at  the  yearly  rent  of  40/.  b»ndry,thcpar. 

"  ^  ^  '  '  fi  fi  ticularof 

and  an  additional  rent  of  50/.  for  every  acre  of  pasture  breaches 
land  which  should  be  ploughed  up.    The  lease  also  con-  movffof  ma^' 
tained  a  covenant  that  the  lessee  should  not  plough  up  or  "J?^^*  *  ^d*^* 
break  into  tillage  any  of  the  pasture  lands :  but  should  and  »^"^»  ""^  non- 

«         -f  *  cultivation : — 

would  in  every  respect  use,  manage,  and  cultivate  the  de-  Held,  that, 
mised  premises  according  to  the  usual  and  most  approved  Hcufar,  irwM*^* 
system  of  husbandry  practised  by  farmers  in  that  part  of  "©  the™Fidntiff 
Worcestershire  where  the  lands  lay;  and  should  and  would  to  give  evidence 

.  •  of  bad  cultiva^ 

in  that  state  yield  up,  &c. :  with  a  proviso  for  re-entry  in  tion. 
case  of  breach :  and  a  further  proviso,  that,  if  any  more 
manure  should  be  made  on  the  premises  than  was  required 
to  improve  the  cultivation  of  the  same,  it  should  be  lawful 
for  the  lessee  to  sell  and  dispose  of  the  same  to  any  person 
whomsoever. 

The  particular  of  breaches  charged  the  defendant  with 
having  removed  manure  from  off  the  demised  premises, 
with  selling  hay  and  straw,  and  with  non-cultivation. 

On  the  part  of  the  lessor  of  the  plaintiff  it  was  proved, 
that,  by  the  custom  of  the  country,  the  tenant  was  bound 
to  expend  all  the  hay  and  straw  upon  the  land,  or  {by  spe- 

Y  y2 
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1841.  cial  agreement)  to  bring  back  an  equivalent  in  numnie, 
where  any  hay  and  straw  were  sold ;  and  that  the  defend- 
ant had  sold  two  or  three  loads  of  hay  and  straw. 

He  then  offered  evidence  as  to  other  breaches  of  good 
husbandry.  But  it  was  objected^  on  the  part  of  the  defend- 
ant, that,  under  the  particular  delivered,  it  was  not  com- 
petent to  him  to  give  evidence  of  bad  cultwatiom.  On  the 
part  of  the  lessor  of  the  plaintiff,  it  was  submitted^  that,  to 
cultivate,  meant  to  do  that  which  would  render  the  land 
productive;  and  that  '' non-cultivation '^  meant^  not  an 
absolute  leaving  waste,  but  a  fEulure  to  cultivate  the  land  ac- 
cording to  the  custom  of  the  country.  The  learned  Baron, 
however,  ruled  that  the  evidence  was  not  admissible. 

For  the  defendant,  it  was  proved  that  he  carried  on  the 
business  of  a  butcher,  and  brought  lai^  quantities  of 
manure  to  the  land  from  his  slaughter-house.  This  evi- 
dence was  objected  to  on  the  part  of  the  plaintiff :  bat  the 
learned  Baron  admitted  it,  conceiving  the  question  sub- 
stantially to  be  whether  or  not  there  had  b^en  an  excess  in 
the  sale  of  hay  and  straw  over  the  manure  that  had  beoi 
brought  upon  the  premises.  He  also  admitted  (though  it 
was  objected  to)  evidence  that  the  land  was  in  a  good  state 
of  cultivation.  And  he  left  it  to  the  jury  to  say  whether, 
upon  the  whole  of  the  evidence,  the  covenant  was  broken 
or  not. 

The  jury  returned  a  verdict  for  the  defendant. 

Talfourd,  Serjeant,  in  Easter  Term  last,  obtained  a  mk 
nisi  for  a  new  trial,  on  the  ground  that  the  evidence  of 
improper  cultivation  ought  to  have  been  received^  and  that 
the  evidence  admitted  on  the  part  of  the  defendant  ou^t 
to  have  been  rejected. — He  also  submitted  that  the  direc- 
tion was  insufficient,  and  that  the  learned  Baron  ought  to 
to  have  instructed  the  jury  as  to  the  legal  effect  of  die 
covenants.  The  rule,  however,  was  not  granted  upon 
point. 
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Ludlow,  Serjeant  (Whateley  was  with  him),  now  shewed  1841. 
cause. — There  was  no  covenant  in  the  lease  expressly  re- 
straining the  tenant  from  selling  hay  and  straw,  but  only 
a  covenant  to  manage  and  cultivate  the  demised  premises 
according  to  the  usual  and  most  approved  system  of  hus- 
bandry practised  by  farmers  in  the  particular  district. 
The  custom  of  the  country  precluded  the  sale  of  hay  and 
straw,  unless  a  corresponding  quantity  of  manure  were 
returned  upon  the  land.  Here,  the  only  breach  of  good 
husbandry  proved,  was,  the  sale  of  about  three  tons  of  hay; 
and  there  was  evidence  (properly  received)  of  a  large 
supply  of  manure  from  the  defendant's  slaughter-house. 
Under  the  particular  delivered,  the  learned  Baron  did 
right  in  excluding  evidence  of  bad  cultivation ;  the  atten- 
tion of  the  defendant  was  never  called  to  such  a  ground  of 
comphiint 

Channettj  Serjeant,  in  support  of  the  rule. — The  sale  of 
the  hay  being  in  itself  a  forfeiture,  it  was  no  answer  for 
the  defendant  to  shew  that  manure  had  been  brought  on 
the  land  in  return  for  it,  in  the  absence  of  any  agreement. 
Under  ^'  non-cultivation,"  the  lessor  of  the  plaintiff  was 
entitled  to  give  the  evidence  tendered,  which  went  to  shew 
an  improper  dresaing  of  the  land,  and  insufficient  ploughing. 
There  is  no  pretence  for  limiting  that  word  in  the  way  that 
was  suggested  at  the  trial.  K  the* particular  of  breaches 
be  ambiguous,  that  might  have  been  remedied  by  an  ap- 
plication to  a  judge  at  chambers  for  further  and  better 
particulars. 

TiNDAL,  C.  J. — The  particular  states  two  positive  acts 
that  are  alleged  to  amount  to  breaches  of  the  defendant's 
covenant,  and  one  act  of  a  negative  character.  The  positive 
acts  are,  the  carrying  away  manure  and  the  selling  of  hay 
and  straw :  upon  these  no  objection  arises.  The  negative 
act  charged  in  the  particular,  is,  "  non-cultivation."    The 


I:^t.         Itatmed  Bsroa  denned  umier  Abb 

flMana^  of  M»-€aitrratiraB.     It  ifpon  to  ne  AaT  ke  Si 
ri^ktr  and  ticieime  Aat  Ag  wmbt  tat  m  Mur  tnJ 


BosAsrQrrr,  J. — ^I  aatcf  tihe 
tiwaotm"  mftmm  Imiii^  Ae  land 


ILiirxByJ — I  amcf  tihe  mneopoion.  ticm-cqltifitiam 
efidendf  imaam  an  omknon  to  tfll  tke  knd.  Cndd  iL  ht 
waid  that  fareakiiig  or  {dou^dng  op  (lium  liml  waa  mhk 
cnkiiratifln?  I  tlnnk,  if  tlwendeneeluklbeaiieonredytiK 
defimdant  iwigiit  josthr  Iuyo  fomiilafnpil  duct  lie  liad 
miakd  bf  the  particolar. 

Bole  diachaiged  (16). 


(16)  See  Moai  t.  Smitli,  ante,  dfTt  demand  daimcd 

VoLl,  p.25,  1  Man.*  Gr.  228.  the  MMMvtam  of  the  goodi 

There,  the  dedaratioo  ehaiged  the  was  held  dial  ^e  plaintiff'^ 

defendant  with  sol  imiimg  dmt  cart  at  Ubeitj  to  go  into 

o/'y  and  with  sol  retmnumg,  certain  damage  done  to  the  gooda»  Aoi^ 


goods :  the  particular  of  the  plain-      extending  to  their  total 
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1841. 

FlLMER  V.  BUBNBY.  Thursday, 

T  Feb.  4th. 

HIS  was  an  action  of  assumpsit.     The  declaration  stated^  The  plaintiff 

that^  before  the  making  of  the  promise  of  the  defendant  ^^^  agree-* 
thereinafter  mentioned,  a  certain  action  had  been  com-  ™en^-— Held, 

'  ^  that,  under  non 

menced  and  prosecuted  by  and  at  the  suit  of  the  plaintiff  assumpsit,  the 
against  the  defendant  in  &;c.^  for  the  recovery  of  a  certain  at  liberty  to 
sum  of  money,  to  wit,  the  sum  of  234/.  12*.,  then  and  at  '^^^^^^  ^^ 
the  time  of  the  making  of  the  promise  of  the  defendant  *ny  agreement 

between  him- 

thereinafter  mentioned  due  and  owing  from  the  defendant  self  and  the 

to  the  plaintiff,  that  is  to  say,  the  sum  of  100/.,  parcel  l^  ^^^  il 

thereof,  for  goods  sold  and  delivered  by  the  plaintiff  to  the  ^^ef  iSt^^- 

defendant,  and  the  sum  of  134/.  12*.,  residue  thereof,  for  der  seal 

goods  sold  and  delivered  by  the  plaintiff  to  one  Mary  upon  a  special 

Anne  Hammond,  the  wife  of  one  George  Hammond,  on  J^^ccrtaln^ 

the  collateral  raarantie  of  the  defendant :  and  which  said  costs  as  between 

"  ,  attorney  and 

action,  at  the  time  of  the  making  of  the  promise  of  the  client,  the  de- 
defendant  thereinaftier  mentioned,  was  depending  in  the  that  he  of^red 
said  court :  That,  before  &c.,  the  defendant  was  entitled,  ^^JJ^i^^i^ 

under  and  by  virtue  of  an  indenture  of  settlement  made  ««»» in  satisfac- 
tion and  dis- 
on  the  marriage  of  the  defendant  with  one  Frances  Faul-  charge  of  such 

coner,  to  the  residue  of  certain  monies  in  the  said  indenture  ^hat  this  pfea' 
mentioned,  and  the  defendant  was  then  also,  under  and  by  ''?•  "f '»«■-. 

'  "^     tained  by  evi- 

virtue  of  the  same  settlement,  interested  in  and  entitled  dence  of  an 
to  other  residue  of  certain  other  monies  to  be  recovered  on  what  should  b§ 
two  several  policies  of  assurance  then  effected  on  the  life  "/^^^  **" 
of  his  said  wife  Frances ;  of  all  which  said  premises  the  de- 
fendant at  the  time  &c.  had  notice :  That  thereupon,  there- 
tofore, to  wit,  on  the  28rd  January,  1840,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would 
accept  the  security  thereinafter  mentioned,  and  would  con- 
sent and  agree  not  to  take  any  further  proceedings  in  the 
said  action,  the  defendant  then  undertook  and  promised 
the  plaintiff  to  secure  the  said  sum  of  100/.,  and  so  much 
(if  any)  of  the  said  sum  of  184/.  12^.,  as  should  not  have 
been  recovered  before  the  16th  November  then  next  in  an 


••t. 


4nm  •: 


j|u(,  t0ak  nut  f0tus9VTa  :ae  itanfnF 
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and  client  then  incurred  in  the  said  action  so  stayed  as  1841. 
aforesaid,  together  with  the  costs  of  and  relating  to  the 
said  security,  amounted  to  a  large  sum,  to  wit,  55/.  Is.  Sd.; 
and  although  the  costs  of  the  plaintiff  then  and  since  in- 
curred by  him  in  relation  to  the  premises  amounted  to 
another  large  sum  of  money,  to  wit,  20/. ;  whereof  the 
defendant  had  notice :  Yet  the  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  in- 
tending to  deceive  and  defraud  the  plaintiff  in  this  behalf, 
had  not,  although  often  requested  so  to  do,  paid  the  said 
costs  as  between  attorney  and  client  then  incurred  in  the 
said  last-mentioned  action,  or  the  costs  of  and  relating  to 
the  said  security,  or  the  said  other  costs  of  the  plaintiff 
incurred  by  him  in  relation  to  the  premises,  or  any  or 
either  of  them,  or  any  part  thereof;  but,  on  the  contrary 
thereof,  had  wholly  omitted  and  refused,  and  still  did 
omit  and  refuse  to  pay  the  same :  By  reason  whereof  the 
plaintiff,  theretofore,  to  wit,  on  the  7th  March,  1840,  was 
forced  and  obliged,  and  did  necessarily  and  unavoidably 
pay  to  J.  B.  W.,  then  being  the  attorney  of  him  the  plain- 
tiff in  and  about  the  premises,  a  large  sum  of  money,  to 
wit,  55/.  Is.  8d.,  being  the  amount  of  the  said  costs  as  be- 
tween attorney  and  client  incurred  in  the  said  action  so 
stayed  as  aforesaid,  together  with  the  costs  of  and  relating 
to  the  said  security ;  and  he  the  plaintiff  had  also  become 
liable  to  pay  to  the  said  J.  W.  B.,  as  such  attorney  as  afore- 
said, another  large  sum  of  money,  to  wit,  20/.,  as  and  for 
the  costs  of  the  plaintiff  then  and  since  incurred  by  him  in 
relation  to  the  premises :  By  means  whereof,  the  plaintiff 
had  for  a  long  space  of  time,  to  wit,  from  thence  hitherto 
been  deprived  of  the  use,  benefit,  and  advantage  of  the 
said  sum  of  55/.  Is.  8d.,  and  of  divers  great  gains  and  pro- 
fits which  he  might  and  otherwise  would  have  obtained 
from,  the  use  of  the  same,  and  was  by  means  of  the  premises 
otherwise  greatly  injured  and  damnified,  &c. 

The  defendant  pleaded — first,  non  assumpsit;  where- 
upon issue  was  joined. 


IN  THE  COUUON  PLEAS, 

Second  plea — That  the  further  proceedings  in  the 
action  so  commeuced  and  prosecuted  by  the  pla 
against  the  defendant  as  in  the  declaration  menti< 
had  not  been  nor  were  they  stayed  according  to  the  p 
tiff's  agreement  in  that  hebalf,  but,  on  the  contrary  tht 
the  said  action  was  still  depending  and  not  disconti 
or  stayed,  and  it  was  by  the  said  order  of  WilJiama,  J 
in  the  declaration  mentioned,  bearing  date  the  23rd  J 
ary,  1840,  ordered,tbat,  upon  payment  of  234/,  12«.,the 
for  which  that  action  was  brought,  together  with  ii 
est  thereon,  on  the  16th  November  then  nest,  all  fiu 
proceedings  should  be  stayed ;  and  it  was  thereby  fm 
ordered,  that,  unless  the  said  debt  and  interest  were 
as  aforesaid,  the  plaintiff  was  to  be  at  liberty  to  sign 
judgment  and  issue  execution  for  the  amount,  with  i 
of  judgment,  execution,  officer'a  fees,  sheriff's  pound 
and  all  incidental  expenses — veriffcatiou. 

Replication — That  the  plaintiff,  at  the  time  of  the  i 
ing  of  the  said  promise  of  the  defendant,  did,  as  in 
declaration  alleged,  consent  and  agree  not  to  take 
further  proceedings  in  the  said  action,  and  did  then 
until  and  at  the  time  that  the  plaintiff  so  accepted  the 
security  as  aforesaid  ccaae,  and  had  from  thence  bitt 
ceased  to  prosecute  the  same,  and  all  further  proceed 
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thereto. 


notice ;  and  that  afterwards,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  Ist  March,  1840,  he  the  de- 
fendant proposed  and  offered  to  the  said  J.  B.  W.  to  pay 
him  such  just  and  reasonable  sum  in  satisfaction  and  dis- 
charge of  such  costs  respectively ;  but  that  the  said  J.  B.  W. 
then  refused  to  accept  the  sum  so  offered,  and  demanded 
of  the  defendant  for  the  said  costs  an  exorbitant  sum,  and 
more  than  was  justly  due  and  of  right  payable  to  him  in 
respect  of  the  said  costs — verification. 

Replication  to  the  third  plea — so  far  as  related  to  the  Replication 
non-payment  of  the  costs  as  between  attorney  and  client 
incurred  in  the  action  commenced  and  prosecuted  by  the 
plaintiff  against  the  defendant  as  in  the  declaration  men- 
tioned, and  the  costs  of  and  relating  to  the  said  security — 
that,  the  defendant  did  not  offer  to  pay  to  the  said  J.  B.  W. 
a  just  and  reasonable  sum  in  satisfaction  and  discharge 
of  such  costs  respectively,  in  manner  and  form  as  the  de- 
fendant had  alleged.     Issue. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  in 
Middlesex  in  Easter  Term  last.  To  prove  the  agreement 
declared  on,  the  plaintiff  gave  evidence  of  negotiations  be- 
tween himself  and  the  defendant,  the  terms  of  which  were 
inserted  in  a  deed  executed  between  the  parties  on  the 
22nd  January,  1840.  (17)  The  defendant  relied  upon  this 
deed  as  creating  a  contract  by  specialty,  and  not  by  parol 


(17)  By  this  deed — after  recit- 
ing, that  the  defendant  was  entitled 
to  the  residue  of  certain  monies 
under  and  by  virtue  of  the  settle- 
ment referred  to  in  the  declaration ; 
that  the  defendant  then  stood  justly 
and  truly  indebted  to  the  plaintiff 
in  the  sum  of  234/.  12«.,  viz.  in 
the  sum  of  100/.  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  de- 
fendant, and  in  the  sum  of  134/.  12f. 
for  goods  sold  and  delivered  by  the 
plaintiff  to  one  M.  A.  Hammond, 


the  wife  of  G.  Hammond,  of  Stone 
House,  near  Canterbury,  in  the 
county  of  Kent,  on  the  collateral 
guarantie  of  the  defendant,  as  he 
the  defendant  did  thereby  admit 
and  acknowledge ;  that  the  plaintiff 
did,  on  or  about  the  Srd  Decem- 
ber then  last,  commence  an  action 
in  the  court  of  Queen's  Bench,  at 
Westminster,  against  the  defendant 
for  the  recovery  of  the  said  sum  of 
234/.  12«.,  and  which  said  action 
was  still  pending ;  that,  in  order  to 
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further  objected  that  the  defendant  could  not  under  non 
assumpsit  avail  himself  of  this  defence. 

As  to  the  second  issue,  there  was  evidence  that  there 


1841. 


declared  that  the  plaintiff,  his  exe- 
cutors, &c.,  did  and  should  stand 
and  be  possessed  of  and  interested 
in  as  well  all  monies  which  might 
come  to  his  or  their  hands,  or  be 
received  by  him  or  them  under  or 
by  virtue  of  those  presents,  as  also 
all  monies,  if  any,  which  might  be 
recovered  and  received  by  him  the 
plaintiff,  his  executors,  &c.,  in  the 
said  action  to  be  brought  against 
the  said  G.  Hammond  as  aforesaid 
(after  paying  and  satisfying  there- 
out all  the  extra  and  other  costs  by 
him  expended  in  and  about  such  ac- 
tion). Upon  trust,  in  the  first  place, 
to  take  up  and  pay  the  said  bill 
of  exchange  when  the  same  should 
become  due  and  payable,  and  to 
retain  and  pay  thereout  to  and  for 
himself  and  themselves  respectively 
all  other,  if  any,  the  principal  and 
interest  monies  thereby  intended  to 
be  secured,  which  should  then  be 
due  and  owing  to  the  plainti£^  his 
executors,  &c.,  and  all  costs,  charg- 
es, and  expenses  attending  the  re- 
covering and  obtaining  payment  of 
such  monies  and  the  execution  of 
the  trusts  and  powers  thereby  cre- 
ated, and  pay  and  assign  the  residue 
or  surplus,  if  any,  of  the  said  mo- 
nies, after  such  payments  and  de- 
ductions as  aforesaid,  unto  the  plain- 
tiff, his  executors,  &c,y  &c.     And 
the  defendant  did  thereby,  for  him- 
self, his  heirs,  &c.,  covenant  and 
declare  and  agree  to  and  with  the 
plaintiff,  his  executors,  &c,  in  man- 
der  following,  that  is  to  say,  that 
he  had  not  charged  or  incumbered. 


&c.,  and  would  not  charge  or  in- 
cumber, &c.y  the  said  residues,  &c. ; 
but  should  and  would,  in  case  of 
default  being  made  in  payment  of 
the  principal  and  interest  intended 
to  be  thereby  secured,  or  any  part 
thereof,  at  the  time  and  in  manner 
thereinbefore  provided  for  payment 
thereof,  permit  and  suffer  the  plain- 
tiff^ his  executors,  &c.,  peaceably 
and  quietly  to  recover  all  the  said 
residues,  &c.,  and  every  part  there- 
of; and  moreover  that  he  the  de- 
fendant, his  executors,  &c.,  should 
and  would  keep  policies  on  foot,  &c. 
Covenant   for  further  assurance : 
And  the  plaintiff  did  thereby,  for 
himself,  his  heirs,  &c.,  covenant, 
promise,  and  agree  with  and  to  the 
defendant,  his  executors,  &c.,  that 
he  the  plaintiff  should  and  would, 
from  time  to  time,  upon  being  fur- 
nished with  sufficient  monies  for 
that  purpose,  commence  an  action 
in  one  of  her  Majesty's  courts  at 
Westminster  against  the  said  G. 
Hammond,  forthwith,  or  as  soon 
as  conveniently  might  be  after  the 
execution  of  those  presents,  for  the 
recovery  of  the  amount  or  value  of 
the  said  goods  sold  and  delivered 
to  the  said  M.  A.  Hammond  as 
aforesaid,   and  should  and  would 
duly  prosecute  such  action :  Pro- 
vided alwajTS,  and  it  was  thereby 
lastly  agreed  and  declared,  that  the 
principal  monies  to  be  ultinuttely 
recoverable  by  virtue  of  that  secu- 
rity should  not  exceed  the  sum  of 
500/. 
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eiiit,.  Put  iv.;  p.  126,  it  u  iud,  that.  ^  Bj  the  plem  of  nan 
suMompiiti  the  defendant  pati  the  pbmtzff  to  the  proof  of 
hu  whole  ca«e,  and  in  answer  he  maj  in  general  addooe 
%uy  ctrifleoce  which  diiproves  the  case  set  ap  br  the 
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tiff,  and  shews  that  at  the  time  when  the  action  was 
brought  the  plaintiff  had  no  cause  of  action^  or  at  least 
no  right  to  maintain  this  form  of  action.    He  may  shew  ^^ 

BURNBT. 

that  the  agreement  was  under  hand  and  seal^  for  then 
the  form  of  action  is  mistaken:''  citing  Gilbert's  Law  of 
Evidence,  183;  Cro.  Jac.  506,  508 ;  Hutt.  84.  Such  was 
the  course  before  the  new  rules;  and  they  have  in  this 
respect  made  no  difference.  The  substantial  question  upon 
the  second  plea  was  whether  or  not  the  proceedings  in  the 
action  mentioned  in  the  declaration  had  been  stayed.  The 
order  of  Mr.  Justice  Williams  merely  operated  a  suspension 
of  the  proceedings  until  the  16th  November.  That  issue, 
therefore,  was  properly  found  for  the  defendant :  Ball  v. 
Stanley,  8  Dowl.  344;  6  M.  &  Welsby,  396.  There,  after 
the  commencement  of  a  suit,  a  judge's  order  was  made  by 
consent,  "  that,  upon  payment  of  the  costs  down,  and  the 
debt  in  six  months,  all  further  proceedings  in  the  cause 
should  be  stayed,  and,  in  default  of  payment,  the  plaintiff 
should  be  at  liberty  to  sign  judgment:"  the  costs  were 
paid,  and,  before  the  expiration  of  the  six  months,  the 
plaintiff  obtained  an  order  to  hold  the  defendant  to  bail 
under  the  1  &  2  Vict.,  c.  110,  s.  3;  and  it  was  held  that  the 
capias  was  a  collateral  proceeding  in  the  cause,  and  that,  as 
the  previous  order  amounted  to  an  agreement  to  give  credit 
for  six  months,  the  plaintiff  could  not  hold  the  defendant 
to  bail  before  the  expiration  of  that  period,  without  an  ex- 
press stipulation  to  that  effect.  In  support  of  the  third  Third  issue. 
plea,  the  defendant  proved  an  oS&t  to  pay  to  the  plaintiff's 
attorney  what  should  be  found  due  on  taxation  as  between 
attorney  and  client :  that  clearly  sustained  the  issue.  That 
the  defendant  was  entitled  to  have  the  costs  taxed,  is  be- 
yond question.  In  Sadler  v.  Palfireyman,  1  Ad.  &  E.  717, 
8  N.  &  M.  598,  it  was  held  that  a  defendant,  who,  upon 
compromising  a  suit,  has  undertaken  to  pay  the  plaintiff's 
costs  as  between  attorney  and  client,  is  entitled  to  the  costs 
of  taxing  the  attorney's  bill,  under  the  statute  2  Geo.  2, 

VOL.  II.  z  z 


c.  23,  9.  S3,  if  apou  soch  taxation  (bad  under  tht  pi 

(tutliority)  more  thsii  one  aiith  haa  been  deducted. 
tlicK  parties,"  says  Tftuuton,  J.,  "entered  into  an  a^ 
to  pay  the  costs  as  betweeo  attoraey  and  clieDt,  tfae 
right  to  Bee  that  the  ch'ent  did  not  pay  more  to  tbe  a1 
than  wBfl  allowed  by  law ;  and  for  that  porpbae  to  o 
their  own  names  put  iutothebillinptaceof  that  oftfa 
nal  debtor,  and  themaclves  aa  the  party  thereby  charg 


Bompat,  Serjcaitt,  and  Httritlone,  in  support  of  ti; 
The  driifC,  signed  by  both  parties,  contained  the  %a 
cital  a«  that  whicli  was  afterwards  inserted  in  the  < 
ft  recital  of  an  agreement  previously  entered  into :  tl 
diittiuct  evidence  of  au  agreement  by  parol,  upon  wbi 
plaintiff  had  a  right  to  declare.  The  proviso  in  th 
clearly  would  not  carry  these  costs ;  and  the  coven) 
fers  to  the  proviso,  and  in  to  be  taken  as  immediatei 
nected  with  it.  Whatever  might  have  been  the  p 
before  the  new  rules,  matter  of  this  sort,  which  is  i 
fesiion  and  avoidauce,  clearly  muHt  be  pleaded  sjiec 
Wenion  v.  Foster,  2  New  Cases,  693,  3  Scott,  155, 
second  plea  affords  no  answer  to  tlie  action.  The 
tiou  in  the  declaration  that  the  proceedings  were  i 
was  mere  surplusa^;    Mtqiti  v.   Sidney,  Cro,    Jac, 
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TiNDALy  C.  J. — I  am  of  opinion  that  the  verdict  found  184L 
for  the  defendant  upon  the  iasne  joined  <m  the  plea  of 
non  assumpsit  ought  not  to  be  disturbed.  The  ques- 
tion is,  whether^  upon  the  ftu^ts  proved^  the  plaintiff  was  in 
a  situation  to  sue  as  upon  a  parol  ocmtract.  On  the  part 
of  the  defendant,  it  is  alleged  that  there  was  no  parol 
contract  between  the  parties,  but  only  a  contract  under 
seal.  Upon  this  two  questions  arise-— first,  whether  cv  noA 
diere  was  a  covenant  in  the  deed  co-extensive  with  the 
parol  contract,  declared  cm — secondly,  whether  there  was  a 
parol  agreement  independently  of  the  deed;  for,  if  there 
was,  the  defendant  could  not  under  non  assumpsit  avail 
himself  of  a  merger.  Looking  at  the  declaration  and  at 
the  terms  of  the  deed,  it  appears  to  me  that  the  covenant 
is  large  enough  to  embrace  the  costs  for  which  this  action 
is  brought.  The  declaration,  after  reciting  that  a  certain 
action  had  been  brought  by  the  plaintiff  against  the  de« 
fendantin  the  court  of  Queen's  Bench  to  recover  two  sums 
al  lOOL  and  1842. 12#.,  and  thai  the  defendant  was  entitled 
under  a  mairiage  settlement  to  the  residue  of  certain  mo* 
nies,  proceeds  to  state,  that,  on  the  22nd  January,  1840, 
in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  accept  the  security  thereinafter  men* 
tkmedy  and  would  consent  and  agree  not  to  take  any  tar^ 
tfaer  proceedings  in  the  action^  the  defendant  promised 
the  plaintiff  to  secure  the  said  sum  of  lOOf.,  and  so  mudi 
if  any  of  the  184/.  12t.  as  should  not  have  been  recovered 
before  the  16th  November  then  neact  in  an  action  wbidi 
the  plaintiff  conditionally  covenanted  to  commence  against 
one  Hammond,  and  all  costs  and  expenses  which  might 
be  incurred  in  the  laat-mentioned  action,  with  interest 
thereon,  by  an  assignment  of  the  respective  residues  pay* 
able  to  the  defendant  under  the  setti^nent ;  and  also  to 
give  his  acceptance  for  the  284(.  12^.^  pn^able  on  the  18th 
November,  subject  to  the  before-mentioned  agreement  as 
to  the  134i.  12m.,  together  with  interest  thereon;  and  also 
to  pay  the  cot te  t»  Mwem  aHonuf  md  dieni  then  incur«» 

zz2 


TOO'  '    m  TB«  eoMMOM  plsas,    -    * 

184K        red  in  the  action  agaihstthe  dtfendani,  and  abo  the  coto 

of  and  relating  to  the  said  aecnEity,  and  otker  Iht  ooatB  of 

the  plaintiff  then  incurred  or  to  be  incnned  hj  Uaiin  i»» 

latioa  to  ih»  premises.    It  theaa  goes  on  to  aver  timt  Asr 

j^aintiff  consented  and  agreed  to  aocept  the  aociu'iijy  ad 

not  to  take  any  further  proceedings  in  tibe  hst-men- 

tianed  action,  and  that  tiae  .proeeedingB  wore  ateyed  faf^n 

judge's  order :  and  the  breach  allied,  is,  tlmt  Ae  defend* 

ant  hud  not  paid  the  costs  as  between  attorney  and  cliuit 

thca  inencred  in  the  last^menti^Md  action,  or  tbe  oeota  «f 

and  relating  to  the  security^  or  the  said  other  coateof  the 

jihrintiff  incurred  by  him  in  rislation  to  die 

Now^  let  us  see  whether  there  is  in  the  deed  of  the 

of  Jmuary,  1840,  any  coTenant  upon  which  the  pH^Jntif 

mi^t  sse  the  defendant  for  these  casts;  fior,  if  tlKan  ii 

not,  the  whole  defence  £sUs  to  the  ground.    The  deadre- 

ekes  that  the  defendant  was  indebted,  to  the  plaintaff  in 

certain  sums;  that,  &x  the  recovery  of  one  of  these  aaan^ 

the  plaintiff  had  commenced  an  action  againat:  the  deioid* 

ant ;   and  that,  to  prerent  furthcf  pioceediagai  in  thai 

action,  the  defendant  had  proposed  to  secure  ene  of  ths 

debts,  and  also  so  much  of  the  othor  (for  which,  tiie  defend* 

ant  was  surety)  aa  should  not  be  reooYcred  on  or  beioae  a 

gwen  day  iaau  action  to  be  brou^t  by  the.plaintiff  nflaiMf 

one  Hammond,  the  principal  debtor—''  and  alse  a&  coals 

and  expenses  which  might  be  incurred  and  soataiand  or 

jpaid  by  the  plaintiff  in  such  lasi'menticmed  action'^ — fay  aa 

assignment  of  certain  residues  to  which  the  defendant  wai 

entitled  under  a  settlement;  and  also  to  g^TO  faia.aoeqpt* 

anoe  for  the  amount  of  both  debta  (subject  to  the  agzea- 

meat  as  to  the  action  against  Hamm<md);  and  alao  ^ts 

pay  the  costs  as  between  attorney  and  cEent  already*  inenr 

«ed  in  the  said  action  (18),  and  also  the  coeta  of  and 

relating  to  this  present  security,  and  other  the  ooata  of  As 

'  (18)  Meaning  the  costs  in  the  ac-  which  this  action  was  broogfat— 
'tion  already  coinmen«ed  against  the  the  plaiBtif  contmdiag  that  diey 
il^iMlant;  whiob  ws^re  tha  eotta^Mr      wwe  a^tMcarMf  %.IA#  4ML 
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plediitiff  menrred  or  to  he  incBrred  by  Urn  in  vekitkm  to  1841. 
the  premiaes.^'  Tkt  Aebi  ttten  goes  tfa  to  convey  to  tiie 
^plaiiitiff  tlie 'defendaiit's  inteiest  in  iiie  fttnds  refarred  to^ 
jsabject  to  ihe  tmstt  liieroiiiitfker  dtedoed  ^onc^ming  tke 
name^nad  to  the  fnmio  iteoA  theremifter  contained.  The 
f  ronao  is  that'di^  plaimtiff,  Ibs'eiraealora^  fte^  shall  stand 
possessed  of  and  intansted  in  as  iveU  all  tnonies  whidd 
shall  come  to  his  or  their  hands  under  or  by  virtue  ^ 
those  pzese&tSi  as  also  nil  momes  iMrfaidmay  be  reoovared 
in  the  notion  to  be  bvonght  against  HiWimdnd,  upon  tvnst 
ix>  pay  the  bill  and  all  other  ^f  f(ny)  the  principal  and  in>- 
-terest  moneys  thereby  intended  to  be  saeured,  whidhi  shaU 
then  be  due  and  owing  to  the  plaintiff,  his  executors^  te#, 
scndni-emtSf  charges, '^tnd  expenBes  tMetMstg  ^ihe-reiitivering 
-and  Mailing  pdy}vmii  qf^uoh  (momeya,  and  the  execution  of 
the  tnMs  and  powers  thereby  ctrestod.  The  ^ueattaiL  is, 
whether  taikittg  Ihe  recital,  the  promo,  4^nd  tiie  corenantt 
together,  the  costs  ibr  which  this  aotian  is  brcAi^,  nre 
secured  by  the  deed  or  not.  It  appean  to  me  that  both 
classes  of  costs  were  intended  to  be  included  in  the  seen- 
rity.  Indeed,  it  seems  unreasonable  to  say  that  the  cove- 
nant dMmld  be  confined  to  costs  inot  yet  incurred,  nnd 
shoold  not  include  the  •costs  lof  the  adtionwhkh'it  wns  the 
prinaiind  -^yfagect  of  the  deed  te  stay.  Such  heing  the  eon- 
4ltractiini  [^  nponthe  i6ed,  it  £oBewn  that  the'phiintiff^ 
rcfmedy  dbonld,  in  ns^  judgment,  have  been  sou^  upon 
the  coBttaet  <nnAer  seaL  It  remains,  upon  thii  part  of  the 
«Bse,  to  be  ^considered  whether  er  not  there  was  a  pa«ol 
'contraet  in  relation  to  these  Msta^  4tetinot  from  and  inde- 
pendent of  the  deed ;  fer,  if  these  was,  the  defendant  <eoiild 
not,  under  non  assnmpsit,  avail  Mmself  <of  the  miBrgcfir,  but 
should  have  pleaded  it:  qpeeially.  Upon  the  evidence,  Jbow- 
ever,  I  am  nmMe  to  diseover  that  ther^  was  iany  such  dis- 
tinct nndindq^dentparel'oonteact.  it  is  contended  thft 
byliie  new  rules  sndi  a  defence  as  this  is  ndt  available  stt- 
der  non  assumpsit— tiie  rule  of  Hilaiy  Tenn,  4  WilL  iA,.I«,  8, 
t>iWidi||f,that,  ^  to  evwy  npftries  t>f  naiuminil ,» all  <ntalti^ 


Ill"  " 


IN  THE  COMMON  FLEA8, 

1.        in  coafession  and  avoidance,  inclndiDg  not  only  th< 

IB       ^"f  °^  discharge,  but  those  whicli  shew  the  traasact 

be  either  void  or  voidable  in  point  of  law,   on  the  g 

of  fraud  or  otherwise,  shall  be  speaally  pleaded."     '. 

however,  it  is  to  be  observed  that  the  plea  admits  the 

of  action  as  laid  in  tbe  declaration :  whereas,  here 

denied  that  any  such  parol  promise  as  that  dedar 

ever  esisted. 

EH-  As  to  the  second  plea,  it  appears  to  me  that  the  v 

*'  ought  to  stand.     The  substance  of  tbe  issue  was  tbi 

of  the  proceedings  in  the  action  in  the  court  of  Qi 

Bench.   The  declaration  should  have  averred  that  thi 

ceedings  were  stayed. 

c  third       With  respect  to  the  iBsue  oo  the  third  plea — I 

the  verdict  should  be  entered  for  the  plaintiff.     Tl 

legation  that  the  defendant  proposed  and  offered  t 

"a  just  and   reasonable   sum"  in   satisfaction    and 

charge  of  the  costs  therein  mentioned,  was  not  aapf 

by  proof  of  an  offer  to  pay  "  what  should  be  fount 

upon  taxation." 


BoBANQOBT,  J. — The  material  question  is  whetb 
not  the  defendant  is  entitled  to  retain  the  verdict 
Don  assumpsit ;  and  that  depends  upon  whether  tlif 
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lias  in  any  way  been  put  an  end  to,  he  must  do  that  by  1841. 
his  plea.  To  prove  that  there  was  a  prior  simple  contract,  Filuer 
the  plaintiff  relied  upon  the  draft  of  the  deed  of  the  22nd  _  <^ 
Januaiy,  1840,  which  appeared  to  have  been  signed  by 
both  parties.  But  that  was  evidently  intended  not  as  a 
simple  contract,  but  as  preparatory  to  the  more  formal  in- 
strument to  be  afterwards  executed.  It  was  then  con* 
tended  that  the  recital  in  the  deed  evidences  a  prior  eon- 
tract  by  parol,  upon  which  assumpsit  will  lie.  The  real 
question  is  whether  or  not  the  deed  is  made  to  secure  the 
costs  in  respect  of  which  this  action  is  brought.  It  appears 
to  me  that  it  is.  The  recital  speaks  distinctly  of  the  two 
sets  of  costs:  and,  supposing  the  operative  part  of  the 
deed  not  to  be  equally  comprehensive,  that  recital  un*- 
doubtedly  would  be  evidence  of  a  prior  parol  contract. 
Then  comes  the  proviso,  which  speaks  only  of  the  costs  in 
the  action  to  be  brought  against  Hammond.  And  it  is 
said  that  the  covenant  is  only  co-extensive  with  the  pro* 
viso.  But  that  could  not  have  been  the  intention  of  the 
parties ;  for,  the  bill  of  exchange,  which  is  expressly  men- 
tioned in  the  recital  and  in  the  covenant,  is  not  alluded  to 
in  the  proviso.  According  to  my  view,  the  covenant  ap- 
plies to  all  that  upon  the  face  of  the  deed  the  parties  con- 
templated as  being  due  from  the  defendant  to  the  plain- 
tiff. This  is  not,  therefore,  the  case  of  a  merger:  but  there 
never  was  any  contract  other  than  under  seal. — The  ques-  Second  plea. 
tion  upon  the  second  issue  is  of  comparatively  small  im- 
portance ;  it  only  goes  to  the  costs  of  that  issue.  It  ap- 
pears to  me  that  the  substance  of  the  arrangement  between 
the  parties,  was,  that  the  proceedings  in  the  first-mentioned 
action  should  be  stayed.  The  issue  upon  the  second  plea 
is,  whether  they  were  in  fact  stayed  or  not.  Upon  that 
issue  I  think  the  verdict  is  properly  entered  for  the  de- 
fendant; and  that  a  judgment  non  obstante  veredicto 
would  be  wholly  ineffectual. — ^As  to  the  third  issue,  I  con-  Third  plea, 
cur  in  what  has  fallen  from  the  Lord  Chief  Justice. 


I'lrs:  :^^lu. 


rW  IS  THE  COMMON  PLEAS. 

1S41.  MArLi.  J.— I  agree  that  the  issues  ought  to  be  few- 

of  in  the  manner  suggested — ^the  first  and  second  fcrvi 
defendant :  the  third  for  the  plaintiff.    As  to  the  first  s'i 
i:  :tpjicared  to  me  that  there  was  no  parol  agreement  >: 
twocn  the  parties  as  to  these  costs  prior  to  the  execar:: 
of  :he  deed;  though  there  might  have  been  such  an S2r«- 
ment  as  would  have  entitled  either  of  them  to  in>i<t  r?c: 
a  specific  performance,  or  to  sue  the  other  for  non-execsn  - 
of  the  deed.     The  covenant  is  to  be  taken  most  srro:!:.- 
aiTKiTis:  The  covenantor:  and  it  is  a  covenant  upon  the^fr 
suVifct-maTter  in  respect  of  which  this  action  is  bTOii|i* 
a:u'i  o:if  by  nhich.  as  it  appears  to  me,  the  parties  intecde 
TO  cc'VCT  these  costs.     I  agree,  that,  if  there  had  bee- 
;no!  priTvVi  agreement,  the  defendant  could  not  have  ani 
l.:r..si  if  vif  it  under  non  assumpsit.     But  it  is  said,  Ai 
f  ^  rv;  s'tipp.ising  there  was  no  prior  parol  agreement  m  r 
].'.•-.:.  :.^  :)jf  maner  now  in  dispute,  the  defendants 
sT.i:  l\v.;:Ki  ::.  ple^d  specially.     I  do  not  assent  to  tl 
jwrc;:r..rr.:.     The  meaning  of  the  declaration  in  assmnps 
iv.  thfiT  there  i^^  a  promise  without  seal.     Non  assump 
r.;  :.:;•>  :h;  f  v.srencc  of  such  a  promise.     The  action  is  n 
s. ;>:.<*: re^*  by  rr:of  of  a  promise  other  than   by  pawl. 
s:v;:-r;  p'^ea,  and  the  replication  thereto,  t 
:ss::r  wa5  v':.-*:hrr  or  not  the  proceedings  in  the  action 
: : ;'  .v.:rt  .>:'  viuer::**  Bench  had  been  stared.     It  appear 
:':..s:  :r.;\  n:^^  ::.^:  :n  fart  stayed;  and  therefore  upontl 
•.s>..:  .%*:s,  :r.;-  .-irffr^iiiir.:  was  entitled  to  the  verdict. — As 
:.*;•  :":..r.l  -.*>..:•.   1  c-ntertain  some  doubt:  but,   upon  t 
>»:-  :     '.  r.'.v.    :-/::::ei  :?  tLink  that  an  oflFer  to  pay  wl 
s*:  .'::!.•!  rv  :V.::..i  .v.:r  .-^n  raxarion.  does  not  necessarilv  si 
:.iv..  :;..  .s.r^r a: :.'*.'.   .:"  .in  .-^^er  to  pay  a  reasonable  sn 
1  :.a:  rNTi-.::    :r:  rt  :'ort\  itus:  he  found  for  the  plaintiff. 

Rule  accordingly. 


•  x:^  .T  THr  s:t7i>gs. 
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TBS  JUOOBS  PRBSKirr  WSBB— LORD  VMTtUAV,  C.  J.,  LITTLtDALB,  J.,  PATTSaON,  J., 
WILLIAMS.  J.,  PARKS,  B.,  ALDRRROR.   B.,  OURVRT,  R.»  AKD  ROLFR,  B. 


Thb  London   Grand  Junction  Railway  Company  v.      ^^ — y-^ 

Freeman.  Tueidajfy 

TJan.  12M. 
HIS  was  an  action  of  debt  bronght  by  the  plaintiffs  to  By  the  I45th 

recover  firom  the  defendant  the  snm  of  20/.,  the  amount  of  London  Grand 

Junction  Rail- 
way Act,  tf  ft  7  Will.  4,  e.  dy,  die  comptny  are  required  to  cause  "  the  namet  of  the  teveral 
eerporatioiu,  and  the  namet  and  additUm*  ^  the  teveral  pertont  who  shall  then  he  or  who  shall 
^from  time  to  time  thereafter  hecome  eniitkd  to  thuret  in  the  said  undertaking,  with  the  number 
^thartt  they  are  retpeethelff  entitled  to,  and  the  awnmni  ef  the  tubtcriptiant  paid  thereon,  and 
'also  ihe  proper  number  by  which  every  sliare  shall  he  cBstinguished,  to  be  fkirly  and  distinctly 
entered  in  a  book  to  be  kept  by  the  s«d  company,  and  tffter  ntcA  entty  made  to  eauee  their  com* 
mon  teal  to  be  ajfixed  thereto."     By  s.  147,  it  is  enacted  that  the  company  shall,  in  some  proper 
book  to  be  provided  by  fbem  for  diat  purpose,  "  enter  and  keep  a  true  account  of  the  placet  of 
abode  of  the  teveral  proprietort  of  the  said  undertaking,  and  of  the  several  persons  and  corpora- 
tions who  shall  from  time  to  time  become  proprietors  thereof  x»r  be  entitled  to  shares  therein." 
And  by  s.  152  it  is  enacted,  that,  in  any  action  to  be  brought  by  the  company  against  any  pro- 
'  prietor  for  the  time  being  of  anv  share  in  the  said  undertaking,  to  recover  any  money  due  and  pay- 
able for  or  in  respect  of  any  call—'*  in  order  to  prove  that  the  defendant  wat  a  proprietor  of  such 
share  in  the  said  undertaking  as  alleged,  the  production  of  the  book  in  which  the  said  company 
is  by  this  act  directed  to  enter  and  keep  the  mmmt  amd  addiiiem  ef  the  teveral  proprietort  from 
time  to  time  of  shares  in  the  said  undertaking,  with  the  number  qftharet  they  are  retpectively 
entitled  to,  and  of  the  placet  df  abode  rfthe  teterdl  prtprlitort  Of  the  sAd  tmdertaking,  and  of  the 
several  persons  and  corporations  who  aliall  from  time  to  time  become  proprietors  thereof  or  be 
entitled  to  shares  therein,  shall  be  primi  fiicie  evidence  that  such  defendant  m  a  proprietor,  and 
of  the  number  and  amount  of  his  shares  therein :"— Held,  tliat  the  )>ook  tlras  referred  to  and 
made  primi  fade  evidence  of  proprietorship  by  the  152nd  section,  was,  the  book  which  the 
company  were  requii^d  by  the  145th  eebtion  to  keep';  and  that  a  bodk  kept-liy  them,  contain- 
ing the  names  and  additions  of  all  the  persons  whom  the  company  tuppoted  to  be  the  persons 
entitled  to  shares,  together  with  the  number  of  tlioie  shares  (though  not  in  all  cases  the  amount 
of  subscription  paid  thereon),  and  the  proper  nttmber  by  which  each  share  was  distinguished* 
and  sealed  from  time  to  time  with  the  common  seal  of  the  company — waa  a  book  substantially 
kept  in  compliance  with  the  aCt,  and  admiasible  in  evidence,  though  it  contained  the  names  of 
persons  not  entitled  and  omitted  those  of  others  who  were  entitled  to  shares,  and  though  there 
were  some  entries  therein  to  which  there  irhs  no  ieifl  ptoperiy  applicabrle. 

Held,  also,  that  the  primft  (ade  evidence  of  proprietorship  in  the  defendant  established  by 

the  production  of  this  book,  was  not  rebutted  by  proof  that  a  third  person  (whose  address  was 

known  to  the  company)  was  the  original  subtcril>er  to  the  pariiamentary  contrfct  in  respect fof 

the  shares  in  question,  and  that  the  shares  liad  not  been  conveyed  to  (he  defendant  by  deed,  aa 

•tequhfed  by  the  ISMi'seetiob^ftlfe' 
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SeptembeTi  1836,  being  (as  required  by  a.  118)  within  six         1841. 
calendar  months  next  after  the  passing  of  their  act  of  in-    xhb  London 

^    oarporation;  and  that  notices  of  snch  meeting,  signed  by        Oramp 
the  then  chairman  of  the  directors  of  the  company,  were   Railway  Co. 

B     given  and  pubUshed  more  than  ten  d^s  preriously  to  the      fai^w. 

I     holding  thereof,  by  advertisements  inserted  on  three  con- 

I     secntive  days,  vis.  the  17th,  18th,  and  19th  of  August,  in 
three  of  the  London  newspapers  (as  required  by  s.  121), 
which  were  produced ;  and  that  the  following  notice  was  at 
the  same  time  inserted  in  the  same  newspapers : — 
'^  London  Qrand  Junction  Bailway  Company. 
'^  Notice  is  hereby  given,  that,  in  pursuance  of  the  act  Notkt  ofrtgit- 
of  parliament,  a  registry  is  now  in  the  course  of  being   ^* 
made  out  of  all  persons  entitled  to  shares  in  the  ciq[>ital 
stock  of  this  company ;  and  it  is  necessary  that  holders  of 
•crip-certificates  should  exchange  the  same  for  certificates 
of  shares  under  the  common  seal  of  the  company,  prepa- 
ratory to  a  general  meeting,  as  holders  of  scrip-certificates 
cannot  attend  or  vote  at  such  general  meeting  unless  they 
are  duly  regirtered  as  proprietors.    Every  holder  of  scrip-  Holders  of 
certificates  is  therefore  requested  to  leave  or  cause  the  ^tM^ui^d 
same  to  be  left  (free  of  expense)  at  the  company's  office  ^|',|^'^^"! 
before  the  10th  of  September  next,  with  a  memorandum  ny's  oflice. 
in  writing  on  the  back  thereof,  stating  his  Christian  and 
surname,  profession,  and  residence.    Due  notice  of  the 
certifiicates  being  ready  for  delivery  wUl  afterwards  be 
given.'* 

One  Edmund  Ayres,  who  was  called  as  a  witness,  stated,  Eiaminadon  of 
that  he  was  the  secretary  of  the  company,  and  had  been  cretl^.  ^  '^' 
such  secretary  from  June,  1888,  when  he  succeeded  one 
GilBon;  that  Oilson  was  the  secretary  of  the  company  be- 
fore the  passing  of  the  act,  and  so  continued  down  to  the 
time  the  witness  succeeded  him,  and  that  the  witness  had 
been  in  the  service  of  the  company  as  their  clerk^  and 
assisted  GilsoUj^  from  November,  1886,  until  he  became 
secretary;  that,  about  the  time  the  above-mentioned  ad-  RegUter-book 

kept— s.  145. 


isderim 

in.  Ac  buowinfs 

snfi  the  smincn  f^  wneh. 


"  LoniloiL  Onnd  Juiii'tHm  KjuIwav. 

**  CupitjL  4W,fVMC  hi  shans  if  Shim  tadi :  dupOHfty  211 


u 


cimTirrcATi. 


**  The  lioMer  of  Ae  abofe  Asrea^ 
KamnitMTjF  en^ngramt,  adii  iiAfiiig  aj^vcca  to  piftr 
in  T^ffpca^  thtiireoi,  is  tte  pruppietui  tif 
abore  nndiertaknig. 

"  London, Not.  1885.  "  A.  B. 

"  Entered  "  C 

"  O.  H.,  ScCTCtary."  "  E 
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r  Tk0  wltaeflB  farther  (uroved,  that  att  ftoeh  scriiM^rtifi^        1841. 
oatesy  at  the  time  thej  w^xe  iasued  by  the  wtnfgoky,  were  jhb  lomdoit 
ugned  by  thiee  of  the  ffonow  who  then  acted  aa  ^urectora^       Grand 
of  the  oompaiiyj  and  woDe  marked  as^eiitered  by  Gilson  aa   railway  ca 
qeeretaryj  and  that  the  same  beopMue  lale^le^  aad  were     fuJ^aji. 
o«»moi%  s«M  in  th«  »»M.  iiQineiuitely  ttv^y  were  so  ,^,„„,„ 
i3aued;  that  the  numbers  Boienlimedr  in  thia  acrip-oertifi^  ^^^  market, 
cates  as  diatingaishing  ^bm  shates^  wave  in  arithmetical 
ovder,  from  1.  uj^wards^  aecord^ng  as  they  were  issued 
firom  time  to  time^  and  thi^  scarip-eertifiQates  were  issued 
for  upwards  of  11,000  aharea  in  the  whole;  that,  a|ter  the 
aet  of  parliaMientpassedy  and  i^CtCT  the  publication  of  the  last* 
inentioned  advertisement^  a  ^reat  number  of  scrip^rtifi- 
eates  which  had  been  issued  aa  above  mentionedj.  were 
brought  to  the  office  o£  the  oompany.  abready  indorsed^  or 
which  were  at.  the  time  thqi!  w«are  soiteought  to  the  o£Soa 
there  indorsed^  with  the  ntmm,,  profbwiona  or  additions^ 
and  places  of  abode,  of  persons,  for  the  purpose  of  their 
being  registered  as  shareholders^    and    to  each  person 
lesraig  one  of  them  a  receipt  was  delivered  as  follows : — 


€e 


Memorandum^  that  the  undersigned  has  received  of  Receipt  j^yen 
— , scrip-certificates^  for shares  in  the  ^niB^ln 


London  Grand  Junction  Railway^  for  which  certificates  of  ^^jlJf^^n**'  '*" 
shares,  under  the  common  seal  of  the  company,  will  be 

delivered  on  or  after  the day  of ,  1836,  on 

receipt  of  this  memorandum '' — 

whidi  recent  wss  signed  by  the  witnessj  it  being  a  part  of 
hia  duty  so  to  do,  and  the  blanka  apfMring  therein  being 
respectivd^  filled  up  with  the  name  indened  on  the  scrip* 
certificate  or  certificates  kft^  wdth;  the  number  of  scrip* 
certifieates^  and  the  number  ef  shaim  mentioned  in  themi 
as  the  casst  might  be^  and  the  datesi  that,  on  the  80th  Smp  cenis- 
August,  1886,  one  of  such  scnp-certificates^  filled  up  for  ^J^Xtf^" 
twenty  shareaof  50/.  eachi  numfaeredfirapn  11865  to  11884,  ^^fi^^^- 
both  inclusive,,  dated  the  25th  November,  1886^  was  brought 


r 


■^n» 


[i| 


^k-r 


ldiifw»  n 


izBifr  :<o  izBie  t<&  laifr  cAee  </ 


prvrioec  Jd  idoreand  at  tbe 
of  iJfCide  izftioned  on  r^ 
ziuibtier  of  ftLiurei  fiiffjfiwi  in  emA^  m  all 
pcibdiikg  villi  tbe  eoDtcnts  of  tmA  of  mdi  acrip-col 
eitcs  md  the  induiMJtt  thereon,  csb^  onhr  m  regi 
the  Bimben  far  which  the  shuct  mre  dkthiginhed  ;  t 
the  Bomben  datinguuhiBg  the  riMm  vck  enterad  in  i 
regiiter  book  in  anthmedenl  order,  frooi  1.  npward% 
ther  were  registered  from  tioie  to  tme,  snd,  oe  wbkmmw 
the  ecrip-certifiiatet  whiefa  were  nraed  Inte^  and  in  wfa 
the  sham  were  distingwished  by  the  hi^Mr  nnadien^  wi 
left  at  the  office  to  be  registered  toit  eadj,  and  befi 
those  prenonsljr  issued,  the  entry  in  the  book  Taried  fr 
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tiie  Bcrip^certificftteB  in  thi*  paiticuliur,  but  in  no  other        1841. 
respect — the  number  and  value  of  the  shares  as  entered  in   j„  lohooic 


it 


the  register^^book  corresponding  precisely  with  the  scrip-       Orajid 
certificate.;  that,  after  tho.e  enlne.  were  made  in  the  Rf^t'l^^'^.. 
book|  certificates  or  tickets  were  made  out^  with  the  com-     fubmah. 
mon  seal  of  the  oompanj  affixed  thereto^  specifying  the  Certificatef 
namber  of  diates  registered  ia  the  name  of  each  person  aa  "^t,  t.'^y 
aforesaid^  and  were  delivered  to  a  great  number  of  those  ™^^  °"^^ 
persons  who  had  left  scrips-certificates  indorsed  in  the  man- 
ner before  mentioned,  and  that  four  such  certificates,  for 
five  shares  each,  were  made  out  in  the  name  of  Robert 
Marriott  Freeman,  and  the  said  seal  affixed  theareto,  but  those  made  out 
were  never  called  for  by  any  one ;  and,  being  produced  by  ant  never 
the  witness  at  the  trials  they  appeared  to  be  all  in  the  foU  ^^"^  ^'' 
lowing  fonui  and  varying  in  no  particular  except  the  num- 
bers distittguishing  the  shares  of  each : — 

London  Grand  Junction  Railway  Company*  Form  thereoc 

Incorporated  by  Act  of  Parliament^  July  4th,  1886. 
Capital  600,00(M.,  in  12,000  shares  of  50^  each. 

''  These  are  to  certify  that  Robert  Marriott  Freeman, 
surgeon,  is  the  prc^rietor  of  five  shares^  No.  S896  to  2900, 
of  the  London  Grand  Junction  Railway  Company. 

**  Given  under  the  common  seal  of  the  said  company 
the  6th  day  of  October^  1886.  ^ 

"  No.  1380.  (  L.  B. 

"  Entered,  L*  Gihon,  Sec.''  V 

The  witness  further  proved^  that,  shortly  after  the  'said  Defendant  en  • 
scrip-certifioate  indorsed  with  the  name  of  Robert  Mar*  |^i[tered  pro-' 
liott  Freeman  was  left  at  the  office  as  aforesaid,  and  before  P^^'or. 
the  said  first  general  meeting  of  the  company,  an  entry 
was  made  in  the  regist^  book  corresponding  with  such 
indorsement  and  with  the  said  certificate  of  shares,  and 
that^  after  such  entiy  was  made,  the  witness  was  present 
and  assisted  at  such  meeting,  and  that  the  common  seal  of 
the  company  was  then  and  there  affixed  to  the  book  at  a  Register-book 
part  aubsequeiit  to  sudk  entry,  and  on  one  of  the  pages  ^^^^^' 
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ia4i. 

Tbc  London 

Gaand 

Junction 

Railway  Co. 

V, 
F^KKMAN. 


Form  of  entry. 


Alteralion  in 
the  book  since 
the  seal  affixed. 


Another  book 
kept— s.  147. 


Entry  therein. 


Call  made, 
Nov.  26,  1836. 


thereof  immedii^ly  below  tbe  last  entiy  thereiii.  mntmiri 
at  that  time* 

The  register  book  was  produced,  aqyi  the  witfiam  stated^ 
that  all  the  entries  therein  were  in  the  hand^ifritiBg  of 
Gilson ;  that  the  seal  appearing  to  be  thereto  affixed  in 
several  places,  was  the  common  seal  of  the  oompany ;  aad 
that  the  same  was  brought  &om  the  office  of  tbe  compaiii^ 
by  tbe  witness  (in  whose  care  it  had  been  ever  aizioe  hs 
became  the  secretary  of  the  company),  and  cxxntained  aa 
entry  as  follows: — '' Robert  Marriott  Freemaa,  anigeoii, 
Stony  Stratford,  Buckinghamshire— Number  of  aharcs 
taken,  20— Total  amount  subscribed,  1,0001. — Depciil 
paid,  40/. ',''  and  in  the  margin  of  the  said  book,  immedi- 
atdy  opposite  the  said  name,  and  as  part  of  the  entry,  weie 
specified  the  numbers  by  which  sudi  shares  were  therein 
distinguished,  and  which  were  £rom  2896  to  291S^  both 
inclusive. 

The  witness  further  proved,  that  mo  addition  to  the  said 
book,  or  alterations  therein,  had  been  made  since  the  said 
seal  was  affixed  thereto  at  the  first  general  meeting  as 
aforesaid,  except  entries  in  the  same  form  and  cpg^resiinf 
the  same  particulars  as  to  shares  subsequently  registered, 
and  the  said  seal  being  again  affixed  upon  several  of  the 
subsequent  pages  thereof,  the  last- mentioned  entriea  hav* 
ing  been  made  at  parts  of  the  book  both  before  and  after 
tbe  pages  on  which  the  first  seal  appeared;  that  the  com- 
pany bad  also  provided  another  book  for  the  porpoae  of 
entering  an  account  of  the  places  of  abode  of  the  piEoprie- 
tors  of  the  said  undertaking  [see  s.  147],  and  of  the  aeva-  - 
ral  persons  entitled  to  shares  therein  (which  was  producedi 
and  contained  an  entry  as  follows — ^'Bobert  Marriott 
Freeman,  Stony  Stratford,  Buckinj^amshire'O  i  that  a 
meeting  of  the  company  was  duly  held  on  the  jt^th  Ne» 
vember,  1836,  and  the  directors  present  thereat  passed  a 
resolution  that  a  call  of  1/.  per  share  should  be  madeupoa 
the  subscribers  to  and  proprietors  of  the  said  undeitakingi 
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to  defray  the  expenses  of  and  carry  on  the  same — which         1841. 
resolution,  signed  by  the  chairman  of  the  said  directors,    xhTlondon 
was  produced  and  read  in  evidence,  and  was  as  follows : —        Grand 

Junction 

"  Resolved — That  a  call  of  1/.  per  share  on  the  respec-    Railway  Co. 
tive  shares  in  this  company  be  made,  payable  on  or  be-      freeman. 
fore  Tuesday,  the  3rd  January  next,  at  this  office,  or  at  Resolution, 
the  banking-house  of  Messrs.  Jones,  Lloyd,  &  Co.,  Loth- 
bury,  London/' 

That  such  call  was  accordingly  made,  and  notified  by  Call  notified  by 
circular  letters  addressed  to  the  registered  proprietors  of  Registered  pro-* 
shares  in  the  said  undertaking,  and  one  of  such  circulars  P^^tors. 
was  put  in  the  general  post  on  the  day  of  the  date  thereof, 
addressed  to  the  defendant  at  Stony  Stratford,  as  fol- 
lows ; — 

''  London  Grand  Junction  Railway  Company.  Form  thereof. 

"  Incorporated  by  Act  of  Parliament,  1836. 
''  Offices,  68,  Cheapside,  Nov.  28th,  1836, 

"  Sir, — I  beg  to  acquaint  you,  that,  the  point  of  junc- 
tion with  the  Birmingham  Railway  having  been  settled 
with  that  company,  the  directors  have  made  a  call  of  1/. 
per  share,  which  is  to  be  paid  on  or  before  the  third  day 
of  January  next. 

'^  On  production  of  Messrs.  Jones,  Lloyd,  &  Co/s  receipt 
for  the  call,  at  this  office,  you  will  receive  your  certificates 
of  shares  under  the  common  seal. 

"  By  order  of  the  Board, 

"  L.  Gilson,  Sec." 

That  more  than  twenty-one  days'  notice  of  such  call  Advertisement 
(which  was  the  first  that  was  made  by  the  directors  of  the  <*^<^*"- 
company)  was  given  by  advertisement  inserted  in  two  Lon- 
don newspapers — the  Times  of  the  1st  December,  1836, 
and  the  Morning  Herald  of  the  same  day — ^and  also  in 
the  same  and  other  London  newspapers  of  the  3rd  of  the 
same  month;  and  such  notice,  previously  to  its  being 
advertised  and  inserted  in  the  said  newspapers,  was  signed 
by  Sir  S,  W.,  then  being  the  chairman  of  the  directors  of - 

VOL.  II.  AAA 
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IN  T8E  EXCHXI)UeB  CBAMBBR, 

the  Bud  compaoy.     [These  advertisemeuts  were  pr 
Knd  read.] 

The  witness  further  proved)  that,  after  the  tii 
pointed  for  the  paymeut  of  the  said  c^U,  circidar 
were  written  and  addressed  to  all  the  seperal  person: 
names  were  entered  as  aforesaid  in  the  register  b 
proprietors  of  shares  in  the  undertaking ;  and  that 
such  circulars  was  put  in  the  general  post,  addr& 
the  defendant  at  Stony  Stratford,  as  follows  : — 

"  London  Grand  Junction  Railway  Cocopan 

"Incorporated  by  Act  of  Parliament,  1 

"Offices,  68,  Cheapside,  Jan.  30th, 

"  Sir, — As  the  call  of  1/.  \>ct  share  has  not  been  j 

your  shares,  I  am  directed  to  request  your  early  att 


thereto. 


"  L.  Gilson,  S 


Kcilherre- 
tBrned  or  an* 


Call  not  paid 
Id  rcipcci  ot 
(be  (ham  Id 
qucilion. 


That  neither  of  the  said  tetters  was  ever  returned 
office  of  the  company,  or  any  answer  thereto  receive! 
that  no  payment  had  beeu  made  in  respect  of  th 
call  upon  any  of  the  shares  so  registered  Iq  the  ni 
the  defendant  as  before  mentioned,  or  any  sum  suba 
in  respect  thereof,  except  the  deposit  of  401.  appeu 
the  above  entry. 

The  witness  Ayres,  being  cross-examined  by  the  C' 
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bankers'^  brought  a  receipt  for  the  same  and  obtained  scrip-         1841. 

certificates^  all  of  whom  were  required  to  sign,  and  signed,  ^^^  London 
and  alone  signed,  the  parliamentary  contract;  that  the        Grand 

witness  was  in  attendance  at  the  office  of  the  company  Railway  Co. 
during  the  time  the  secretary  was  preparing  the  register      freeman. 

book,  so  far  as  related  to  the  entries  therein  made  up  to  Register  book, 

,.«,^  1  .  Ill  ^^^  made  up 

the  time  of  the  first  general  meetmg,  and  that  those  en-  down  to  the 
tries  were  made  by  the  secretary  from  scrip-receipts  which  nleetfng.*' 
were  brought  to  the  office,  as  well  by  persons  who  had 
originally  paid  deposits  into  the  bankers'  and  signed  the 
parliamentary  contract,  as  by  others  who  had  not,  but 
were  merely  holders  of  the  scrip-certificates,  and  that  the 
entries  were  so  made  according  to  the  names  indorsed  on 
such  certificates,  whether  those  names  were  the  names  of 
original  subscribers  or  of  others,  and  that  such  register  book 
was  the  first  book  in  which  any  entry  was  made  of  scrip- 
certificates  after  they  were  brought  in  by  those  two  classes 
of  persons;  that  an  entiy  of  all  the  scrip-certificates  issued  Scrip-book. 
by  the  company  was  made  in  the  margin  of  a  book  called 
the  Scrip  Book,  and  from  which  the  scrip-certificates  were 
cut  (and  which  was  referred  to  by  the  word  "entered'' 
appearing  on  the  certificates),  expressing  the  time  when 
the  certificates  were  issued,  and  the  name  of  the  person  to 
whom  they  were  first  delivered;  that  the  entries  were  Order  of  entries 
made  in  the  register  book  according  to  the  order  in  which  book.^  '** 
the  scrip-certificates  were  brought  in,  without  regard  to 
the  numbers  mentioned  in  such  certificates;  that  no  names 
were  entered  in  the  register  book  before  the  first  general 
meeting  but  those  indorsed  on  scrip-certificates  brought 
in,  and  that  the  nimiber  of  shares  ascribed  to  each  name 
was  the  number  of  shares  for  which  the  scrip  was  brought 
in;  and  that  the  shares  were  allotted  according  as  the 
scrip-certificates  were  brought  in,  in  numerical  order. 

The  witness,  being  referred  to  the  register  book,  stated.  Certain  shares 
as  the  fact  was,  that  it  appeared  thereby  that  the  shares  ~* 

from  No.  905  to  1000  had  never  yet  been  allotted,  and  that 
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1841. 

Tb£  London 

Grand 

Junction 

Railway  Co. 

9. 

Fkbbmam. 


for  what  pur- 
pose reienrcd. 


As  to  the  times 
of  sealing  the 
register  book. 


Number  of  cer- 
tificates issued. 


a  blank  space  still  appeared  therein  opposite  those  and 
the  intervening  numbers;  the  shares  from  No.  1001  up- 
wards being  allotted  to  the  persons  whose  names  were 
registered. 

The  witness  further  proved,  that  the  certificates  made 
out  under  the  seal  of  the  company  for  delivery  to  the 
persons  registered  as  shareholders  finom  time  to  time,  were 
so  made  out  that  some  of  them  were  for  one  share  each 
and  others  for  five  shares  each,  and  that  the  first  thousand 
shares,  numbered  from  1  up  to  1000,  were  reserved  in 
order  that  the  certificates  issued  for  them  mi^ht  each  be 
made  out  for  one  share  only,  for  the  accommodation  of 
those  proprietors  who  wished  to  have  their  certificates  tat 
one  share  instead  of  five  shares  each,  and  also  for  the  pur- 
pose of  making  up  the  numbers  in  cases  where  persons 
were  entitled  to  a  number  of  shares  not  divisible  by  five ; 
that  the  said  blank  was  occasioned  by  the  whole  of  the 
shares  so  reserved,  and  numbered  in  the  book  fiK>m  1  to 
1000,  not  having  been  yet  allotted,  and  the  shares  commenc- 
ing with  No.  1001  upwards  having  been  allotted  in  certifi- 
cates for  five  shares  each  to  persons  whose  names  appeared 
in  the  book ;  that,  when  proprietors  brought  in  their  scrip- 
certificates  and  wanted  sealed  certificates  for  one  share 
each,  shares  numbered  below  1000  were  allotted  to  them, 
and  their  names  were  entered  in  the  register  book  in  a  re- 
gular series  in  a  blank  space  opposite  the  numbers  below 
1000  which  remained  unappropriated  at  the  time;  that 
this  was  done  in  some  instances  after  the  common  seal  had 
been  affixed  to  some  subsequent  parts  of  the  book,  and 
that,  as  far  as  related  to  those  shares  numbered  below 
1000,  the  witness  could  not  distinguish  between  the  entries 
made  before  the  common  seal  was  affixed  and  the  entries 
made  after  the  common  seal  was  affixed  to  some  one  of  the 
subsequent  parts  of  the  book  in  which  it  was  affixed ;  that 
scrip-certificates  for  between  11,000  and  12,000  shares  were 
issued  before  the  first  general  meeting ;  that  persons  who 
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had  paid  deposits  on  shares  to  the  bankers^  and  signed  the         1841. 
parliamentary  contract,  were  not  registered  as  proprietors   ^he  Londo 
unless  they  brought  in  the  scrip-certificates^  and  that  a       grand 
great  number  of  shares  on  which  deposits  were  paid^  and   Railway  Co. 
for  which  the  scrip-certificates  were  given,  had  not  been      preemaw. 
brought  in  at  the  time  of  the  first  general  meeting ;  that  who  registered 
the  register  book  contained  a  column  for  entering  the  "  p~P"«^"- 
amount  of  the  calls  paid  on  the  shares  registered,  but  that  Register- book 
entries  were  not  made  therein  of  all  the  persons  who  had  ""P*"**^* 
paid  the  first  call,  and  that  it  could  not  be  ascertained 
thereby  how  many  had  paid  the  call,  and  how  many  had 
not ;  that  applications  for  payment  of  the  calls  were  made  To  whom  ap. 
to  those  only  who  were  registered  as  shareholders  in  the  for  peynient  of 
register  book  (though  it  was  paid  by  others  also),  and  not  ^^ 
to  original  proprietors  who  had  not  brought  in  their  scrip- 
certificates;   that  above  three  hundred  new  shares  were 
sold  by  the  company  after  the  passing  of  the  act  of  parlia- 
ment, but  the  witness  was  unable  to  tell  what  proportion 
of  the  shares  registered  after  the  first  general  meeting,  or 
between  the  periods  at  which  the  common  seal  of  the  com- 
pany was  subsequently  affixed  to  the  register  book,  con- 
sisted of  new  shares,  and  what  of  original  shares  for 
which  scrip-certificates  had  been  given;  that  7725  was  the  Time  of  seating 
number  distinguishing  the  last  share  registered  at  the  time 
the  seal  was  first  afBxed — the  last  share  registered  when 
it  was  affixed  the  second  time,  which   was  on  the  27th 
February,  1837,  8910 — and  the  last  registered  prior  to 
the  seal  being  affixed  the  last  time,  which  was  in  Feb- 
ruary, 1838,  was  9450;  that  there  was  no  minute  or  me- 
morandum made  to  distinguish  the  circulars  sent  by  the 
witness  from  those  sent  by  the  secretary,  and  no  book  was 
kept  in  which  they  were  entered ;  that  they  were  sent  to  To  whom  cir- 
persons  registered  as  shareholders  only,  and  not  to  original 
shareholders;  that  no  inquiry  was  made,  when  persons  No  inquiry 
brought  scrip-certificates  who  had  not  been  original  sub-  JITscrip-certi/' 
scribers,  into  their  responsibility,  or  how  they  had  become  ^^^^ 
possessed  of  the  certificates;  that  no  account  was  taken  by 
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isntry  made  in  the  said  book  as  to  the  shares  therein  al-         1841. 
lotted  to  the  name  of  Robert  Marriott  Freeman,  was  en-    x^Tlondom 
tered.  as  it  appeared  at  the  trial.  bef<»«  the  common  seal        grand 

'  ^^  '  ^  Junction 

was  affixed  to  the  book  for  the  first  time ;  that  the  call  of   Railway  Co. 
1/.  per  share  above  mentioned  was  made  generally  on  all      freeman. 
the  proprietors  as  above  mentioned,  and  that  some  of  those   Entry  as  to  the 
who  held  scrip-certificates  which  had  not' been  registered,  ^^^L 
paid  the  call  after  it  was  made  to  the  bankers  of  the  com-  \^^^^^  '** 
pany. 

On  the  part  of  the  plaintiffs  it  was  insisted,  that  the 
several  matters  so  produced  and  given  in  evidence  on  their 
part  as  aforesaid,  were  sufficient,  and  ought  to  be  admitted 
and  allowed  as  sufficient  evidence,  unless  explained  or  an- 
swered by  evidence  on  the  part  of  the  defendant,  to  entitle 
the  plaintiffs  to  a  verdict :  and  his  lordship  was  prayed  to 
direct  the  jury  to  that  effect. 

No  evidence  was  offered  on  the  part  of  the  defendant;   Application 

for  a  nonsuit* 

but  it  was  insisted  that  the  said  several  matters  did  not 
require  any  explanation  or  answer  by  evidence,  and  were 
not  sufficient,  and  ought  not  to  be  admitted  or  allowed  to 
entitle  the  plaintiffs  to  a  verdict,  and  that,  upon  the  evi- 
dence so  given,  the  defendant  was  entitled  to  a  verdict : 
and  the  learned  judge  was  prayed  so  to  direct  the  jury. 

The  learned  judge  told  the  jury,  that,  in  his  opinion.  Direction  to  the 
the  evidence  given  on  the  part  of  the  plaintiffs  was  not  ^^^' 
sufficient  to  entitle  them  to  a  verdict  on  either  of  the 
issues ;  that  there  was  no  evidence  of  the  defendant  being 
a  proprietor  of  the  said  shares  in  the  undertaking  in  the 
declaration  mentioned ;  that  the  register  book  which  had 
been  produced  was  not  made  up  in  a  way  conformable  to 
the  act  of  parliament;  that  the  act  of  parliament  required 
that  the  parties  who  were  oriffinal  proprietors  of  shares 
should  be  in  the  first  instance  entered  as  the  proprietors, 
and  then  that  the  shares  should  be  transferred  according 
to  the  provision  in  the  said  act  contained  as  to  the  transfer 
of  shares ;  that  the  only  persons  the  company  were  enti- 
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'  thereon,  and  aUo  the  proper  number  by  which  every  share         1841. 
^  ehaU  be  distinguished,  to  be  fairly  and  distinctly  entered  in  a    ^^^  London 
b  took  to  be  kept  by  the  said  company,  and,  after  such  entry        Grand 
pr  made,  cause  their  common  seal  to  be  affixed  thereto ;  and   Hailwat  Co. 
I   the  said  company  shall  from  time  to  time  cause  a  certifi-      Freeman. 
I   cate  or  ticket  with  the  common  seal  of  the  said  company 
affixed  thereto  to  be  delivered  to  every  sach  proprietor  on 
\    demand,  specifying  the  share  or  shares  to  which  he  is  enti- 
I    tied  in  the  said  undertaking,  such  proprietor  paying  to 
the  said  company  the  sum  of  2s.  6d,,  and  no  more,  for 
every  such  certificate  or  ticket;  and  such  certificate  or 
ticket  shall  be  admitted  in  all  courts  whatsoever  as  prim& 
&cie  evidence  of  the  title  of  such  respective  proprietors, 
their  successors,  executors,  administrators,  or  assigns,  to 
the  share  or  shares  therein  specified,  but  the  want  of  such 
certificate  or  ticket  shall  not  hinder  or  prevent  the  propri- 
etor of  any  of  the  said  shares  from  selling  or  disposing 
thereof.'^    And  the  clause  gives  a  form  of  a  certificate. 

The  147th  section  enacts  "  that  the  said  company  shall.  Section  147. 
in  some  proper  book  to  be  provided  by  the  said  company 
for  that  purpose,  enter  and  keep  a  true  account  of  the  places 
of  abode  of  the  several  proprietors  of  the  said  undertaking, 
and  of  the  several  persons  and  corporations  who  shall  from 
time  to  time  become  proprietors  thereof,  or  be  entitled  to 
any  share  therein.'^ 

The  152nd  section  enacts,  ''that,  in  any  action  to  be  Section  152. 
brought  by  the  said  company  against  any  proprietor  for 
the  time  being  of  any  share  in  the  said  undertaking,  to 
recover  any  money  due  and  payable  for  or  in  respect  of 
any  call,  it  shall  be  sufficient  for  the  said  company  to 
declare  and  allege  that  the  defendant,  being  a  proprietor 
of  a  share  in  the  said  undertaking,  is  indebted  to  the  said 
company  in  such  sum  of  money  as  the  calls  in  arrear  shall 
amount  to,  (or  a  call  or  so  many  calls  of  such  sums  of  money 
upon  a  share  belonging  to  the  said  defendant,  whereby  an 
action  hath  accrued  to  the  said  company,  by  virtue  of  this 
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^  -additions  and  places  of  abode  of  the  several  persons  who         1841. 

•  should  be  from  time  to  time  respectively  entitled  to  shares    xhe  London 

*  in  the  said  undertaking,  with  the  number  of  shares  which        Grand 

Junction 

I  they  are  respectively  entitled  to  hold,  and  the  amount  of  Railway  Co. 
Bubscriptions  paid  thereon,  and  abo  the  proper  number  by  frbbman. 
which  every  such  share  shall  be  distinguished,  to  be  fairly 
and  distinctly  entered  in  a  book  to  be  kept  by  the  secre- 
tary, was  directory  only,  and  that  a  failure  literally  to 
comply  with  the  directions  as  to  the  mode  of  making  the 
entries — an  omission  to  insert  the  numbers  of  the  shares 
or  the  addresses  of  some  of  the  proprietors— did  not  ren* 
.der  the  book  inadmissible  in  evidence.  "  Though,^^  says 
Tindal,  C.  J.,  ''there  may  be  mistakes  and  inaccuracies  in 
the  entries  relating  to  other  persons  than  the  defendant 
(and  firom  the  very  nature  of  the  thing,  it  cannot  be  per* 
feet  at  every  moment),  still,  if  the  book  has  been  honestly 
and  bon&  fide  kept,  it  seems  to  me  that  it  is  the  book  ap- 
propriated to  the  purpose  and  directed  to  be  kept  by  the 
company.  Very  great  inconvenience  would  result  to  the 
company  if  this  book  were  to  be  rejected  unless  in  all 
respects  perfect — if  the  omission  of  a  single  name  or  num- 
ber, having  no  reference  to  the  cause  at  issue,  were  to  be 
held  fatal :  the  company  would  have  no  opportunity  to 
meet  or  to  explain  such  error.  On  the  other  hand,  it  is 
to  be  observed  that  the  book  is  only  made  prim&  facie 
evidence  that  the  defendant  is  a  proprietor,  and  of  the 
number  or  amount  of  his  shares :  and  the  defendant  might 
at  any  time,  on  payment  of  a  small  fee,  obtain  a  copy,  and, 
if  there  were  any  mistake  in  the  entries  calculated  to  aflfect 
his  interest,  he  might  cause  it  to  be  set  right  by  an  appli- 
cation to  the  proper  quarter,  and  thus  have  full  justice 
done  to  him.  It  is  obvious,  therefore,  that  the  inconve- 
nience that  would  result  from  rejecting  the  book  would  be 
infinitely  greater  than  any  that  could  ensue  from  its  ad- 
mission.'^  The  principle  of  that  case  is  distinctly  applica- 
ble hercr 
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fr^Knne  of  liir  boolL,  bwt  gmve  otkr 

IS  11  nuf^-aacai!  ndBnAarmi  m  fmprietoroftk 

s  nf  -PiDtt  ht  wm  liuagcjA.     TlieT  proved, 

nf  ^iL  CM^L  Bsmbered  finan  11865  to 
^  SA  Xcmmbfr,  18K,  was  bitiQ^ 
fer  -■ajc^iciTif  r:  'i^  dfirr  ctf  tbe  cnnpainr,  indoned  widi 

*  sxBBkc  m^Snitm.  sod  pkce  of  abode,  m  Mt 
Pflrise.  B.— It  appeus  that  tbe  de- 
iKC  cae  cf  lb  |iei»ci§  vlw  ngned  the  pariii- 
la  anfiaal  sabKriber.     Yoorar- 
tiie  book  bem^  prima  &cie  erideiioe  tint 
liif  Afftnii^art  -wm  %  ^miyigior,  it  vas  iDcmnbent  on  him — 

cui  onhr  bwjwiie  a  piopnctor  b? 

.^....^  or  br  a  tniufer  or  assignment  br 

sbrv  Thsl  the  shares  were  not  conveved  to  him 


br  deed.]  PigiiscJr  so.  [P^rkty  B. — In  a  recent  esse  in 
the  eoiDt  of  Exche^oer,  vhere  the  deed  of  transfer  wss 
executed  vith  a  blsnk,  vhich  fact  was  concealed  from  the 
companj  br  the  defendant,  he  was  hdd  to  be  estc^ped 
fimn  taking  adrantsge  of  the  defect  (4).]     In  7%e  Onpsi- 


aSuded  to  tbe  rase  oiThe  ShefBM, 
AtbtoB-uirder-LTDe,  and  Mandio- 
trr  Rail  VAT  CompuiT  ▼.  Woodcock, 
7  M.  &  Welsbj.  574.  There,  the 
act  vf  paxfiament  (7  WiU.  4.  c.  xxi, 
ft.  1 25)  required  tFansfen  of  sham 
to  be  hy  deed:  and  a  traDtfer  was 
executed  bv  the  seUer  vith  a  blank 
for  the  purchaser's  name,  and  stat- 
ing the  consideration  untruly  ;  but 
the  purchaser  afterwards  signed 
and  transmitted  to  the  company, 
in  pursuance  of  the  act,  a  proxy 
paper  describing  him  as  the  pro. 
prietor  of  the  shares :  and  it  was 


held,  in  an  action  by  tbe  company 
against  him  for  calls  on  sDch 
sbansty  that  he  was  prechided  fnmi 
diqwiting  the  validity  of  the  traas- 
fer.  Parke,  B.,  there  said  :  *'  Tbe 
defendant  held  out  fidae  coloon, 
to  induce  the  company  to  register 
him  as  a  proprietor,  and  therefore 
to  bring  this  action  against  him. 
It  is  a  unirersal  rule  of  law,  that, 
where  a  party  makes  a  representa- 
tion to  another,  whereby  the  situa- 
tion of  the  latter  is  altered,  he  is 
bound  thereby." 

And  see  Hibblewhite  v.  M*Mo* 
rine,  6  M.  &  Webby,  200. 
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ford  and  Highpeak  Railway  Company  v.  Lacey,  3  Y.  &  J.  80^        1841. 
the  6  Geo.  4,  c.  xxx^  an  act  to  enable  a  company  to  form  a  ^^^  London 
railway,  prescribed  the  form  of  action  against  the  proprie-       Grand 
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tors  for  calls^  and  enacted  that  it  should  only  be  necessary  Railway  Co. 
to  prove  that  the  defendant  was  a  proprietor,  and  that  the  frbbman. 
calls  had  been  made  in  pursuance  of  the  act;  it  also  recited 
that  a  sum  of  money  had  been  subscribed  by  the  proprie- 
tors under  a  contract  binding  their  heirSj  whereas^  in  fact 
that  sum  had  not  been  subscribed  by  the  proprietors :  and 
it  was  held  that  a  defendant  who,  with  a  knowledge  of  the 
misrecital,  had  paid  previous  calls  and  acted  as  a  proprietor, 
was  estopped  from  questioning  the  validity  of  the  act  upon 
the  ground  of  misrecital,  and  that  it  was  not  incumbent 
upon  the  plaintiff  to  shew  that  the  defendant  had  executed 
a  contract  under  seal,  in  order  to  prove  that  he  was  a  pro- 
prietor within  the  meaning  of  the  act.  The  present  case 
is  essentially  different  firom  that  of  The  Thames  Tunnel 
Company  v.  Sheldon,  9  D.  &  B.  278,  6  B.  &  C.  341,  inas- 
much as  there  the  act  was  not  to  be  put  in  force  until  the 
whole  amount  therein  mentioned  had  been  subscribed. 

II.  The  prim&  facie  evidence  afforded  by  the  book  pro-  ii.  The  primA 
duced  at  the  trial,  was  not  rebutted  by  the  facts  appearing  rebutted  by  the 
upon  the  cross-examination  of  the  witness  Ayres.    This  o*n  ^e*  ctmT"* 
will  depend  in  a  great  measure  upon  the  proper  construe-  examination 

,  of  Ayret. 

tion  of  the  1st,  3rd,  and  223rd  sections  of  the  act.  The 
first  section,  after  reciting  the  3  Will.  4,  c.  xxxvi,  and  the  Section  i. 
5  &  6  Will.  4,  c.  Ivi,  the  London  and  Birmingham  Railway 
acts,  and  that  the  making  a  railway  commencing  at  or 
near  the  line  of  and  to  form  a  junction  with  the  London 
and  Birmingham  Railway  at  or  near  the  Regent's  Canal, 
and  terminating  at  or  near  Skinner  Street,  in  the  parishes 
of  St.  Andrew,  Holbom,  and  St.  Sepulchre,  in  the  city  of 
London,  would  be  of  great  public  advantage,  by  opening 
an  additional,  cheap,  certain,  and  expeditious  communica- 
tion between  the  city  of  London  and  Camden  Town,  Hamp- 
stead,  Highgate,  and  adjoining  places,  and  also,  by  forming 
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1841.        such  jimctioii  as  afcNnenid  viA 
Ti^Tl^s    minghmm  BaSwaT,  would  fcoHtate 
gbasd        8<his,  goods,  and  merchaiidiae 

JlSCTlOS 

Railwat  Ca  and  the  towns  of  LiTcrpool, 
FftLEMAii.  ^^^  ^^  several  intermediate  and 
that  the  several  persons  therdn 
person  and  corporation  that 
9mb$cribe  towards  die  said  ondertaldiig,  and  thar 
respective  successors^  ezecuton^  adminiatntior 
shall  be  and  ther  are  herebj  omted  into  a 
making  and  maintaining  the  said  railwaj  and  other 
by  this  act  authorised,  and  for  other  the  purposes 
declared,  according  to  the  profisiona  and  restrictioB 
inafter  mentioned,  and  for  that  pnrpoae  ahall  be  oo 
corporate  by  the  name  and  style  of  '  Hie  Ijondoa 
Junction  Railway  Company,'  and  bj  thsit  nniae  iIm 
perpetual  succession  and  a  eonunon  aeidy  and  b 
name  shall  and  may  sue  and  be  sued,  and  abo  shal 
power  and  anthori^,  finom  and  after  the  paasmg* 
act,  and  at  all  times  hereafter,  to  porriiaae,  hoU 
sell  lands  for  the  use  and  benefit  of  the  aaid  and 
ing,  without  incurring  any  penalties  or  fbi-fei tores  < 
statute  of  mortmain  or  othennse,  and  shall  havi 
exercise  all  other  powers  and  auth<Mrities  which  are  h 

Setiion  3.  after  given  or  mentioned."    The  3rd  section  enacts 

it  shall  be  lawful  for  the  said  company  to  raise  am 
themselves  any  sum  of  money  for  making  and  mainta 
the  said  railway  and  other  works  by  this  act  autho 
not  exceeding  in  the  whole  the  sum  of  600,000/.,  the ' 
to  be  divided  into  shares  of  50/.  each ;  and  aiich  s 
shall  be  numbered,  beginning  with  No.  1,  in  arithm< 
progression,  and  every  such  share  shall  be  distingn 
by  the  number  to  be  applied  to  the  same ;  and  the 
shares  shall  be  and  are  hereby  vested  in  the  several  pa 
taking  the  same,  and  their  several  and  respective  Ji 
sort,  executors,  administrators,  and  assiffru,  to  their  pi 
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i   use  and  benefit^  proportionably  to  the  sum  tbey  shall  seve-         1841. 
I    rally  contribute ;  and  every  person  and  corporation^  and    j^^  London 
I    their  several  and  respective  fuceessars,  executors^  adminis-      j^*^***!! 
trators,  and  asngns^  who  have  subacribed  or  shall  severally     Railway  Co. 
subscribe  for  one  or  more  share  or  shares,  or  such  sum  or      freeman. 
sums  as  shall  be  demanded  in  lieu  thereof,  towards  the  said 
undertaking,  and  other  the  purposes  of  the  said  subscrip- 
tion, shall  be  entitled  to  and  receive  in  proportionable 
parts,  according  to  the  respective  sums  so  by  them  respect- 
ively paid,  the  net  profits  and  advantages  which  shall  arise 
or  accrue  from  or  by  the  rates,  tolls,  and  other  sums  of 
money  to  be  received  by  the  said  company,  as  and  when 
the  same  shall  be  divided  by  the  authority  of  this  act/' 
The  term   "  assigns''  in  the  1st  section  may  include  per- 
sons who  have  become  possessed  of  shares  by  assignment 
b^fbre  the  passing  of  the  act :  and  the  8rd  section  shews 
that  it  must  receive  that  construction.     lAldersan,  J. — 
There  is  nothing  in  the  evidence  to  negative  the  defend- 
ant's being  an  assignee  of  a  banknipt.]     It  is  hardly  pos- 
sible to  contend  that  the  act  of  parliament  did  not  con- 
template assigns  (5)  as  persons  who  were  to  receive  the 
benefit  of  it.     Some  aid  in  the  construction  of  these 
clauses  may  possibly  be  derived  from  the  223rd  section, 
which  reciting  that  "  the  probable  expense  of  making  the  Section  22s . 
said  railway  and  the  other  works  thereby  authorized,  would 
amount  to  the  sum  of  600,000/.,  and  the  sum  of  350,000/., 
or  more  than  one-half  thereof,  had  been  already  subscribed 
for  by  several  persons  under  a  contract  binding  themselves, 
their  heirs,  executors,  administrators,  and  assigns,  for  the 
payment  of  the  several  sums  by  them  respectively  sub- 
scribed for"— enacts  "  that  the  whole  of  the  said  sum  of 
600,000/.  shall  be  subscribed  for  in  like  manner  before  any 
of  the  powers  given  by  this  act  in  relation  to  the  compul- 

(5)  See  the  judgment  of  Lord  Kenyon  in  the  Huddersfield  Canal  Com- 
pany V.  Buckley,  7  T.  R.  36. 
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1841.        ^^U  taking  of  land  for  the  purposes  of  the  said  railway 
^"^    ,^  shall  be  put  in  force/'    [Paiteson,  J. — ^I  have  tried  in  vain 

The  London  ^  ^  ' 

Grand       to  reconcile  these  three  clauses.] 

Junction  _,,  .  ..<•/.<•  a    ^    a  ^  ^^ 

Railway  Co.        There  IS  no  principle  of  law^  no  statutory  enactment,  to 

Frbbman.      prevent  shares  of  this  description  from  passing  from  hand 

Nothing  to  pre-  to  hand.     It  is  by  no  means  unusual  in  large  partnerships 

from  passing  by  ^  stipulate  that  the  senior  partners  may  introduce  others 

deUvery.  without  any  reference  to  the  rest  of  the  firm.     Companies 

like  this,  before  they  obtain  the  sanction  of  an  act  of 
parliament,  are  only  extensive  partnerships.  The  prohibit 
tions  and  penalties  in  the  statute  6  Geo.  1,  c.  18,  ss.  18, 19, 
were,  it  is  well  known,  principally  levelled  against  persons 
presuming  to  act  as  bodies  corporate,  and  pretending  to 
make  their  shares  in  stocks  transferable,  without  any  legal 
authority,  by  act  of  parliament  or  charter,  in  the  manner 
and  for  the  purposes  in  the  preamble  specifically  pointed 
out.  The  general  spirit  of  the  decision  in  the  case  of  The 
King  v.  Webb,  14  East,  406,  is,  that,  to  bring  parties 
within  the  purview  of  that  act,  the  undertaking  in  which 
they  are  embarked  must  be  of  a  fraudulent  and  mischievous 
tendency:  for,  says  Lord  EUenborough,  ''It  may  admit  of 
doubt  whether  the  mere  raising  transferable  stock  is  in  any 
case,  per  se,  an  offence  against  the  act,  unless  it  has  rela- 
tion to  some  undertaking  or  project  which  has  a  tendency 
to  the  common  grievance,  prejudice,  or  inconvenience  of 
his  majesty's  subjects,  or  of  great  numbers  of  them." 
The  decision  of  the  court  of  King's  Bench  in  Josephs  v. 
Pebrer,  8  B.  &  C.  639,  5  D.  &  E.  542,  1  C.  &.  P.  341,  507, 
was  mainly  influenced  by  the  character  of  the  company, 
which  was  avowedly  formed  for  the  purpose  of  lending 
money  at  an  illegal  rate  of  interest.  The  6  Geo.  1,  c.  18, 
ss.  18,  19,  are  repealed  by  the  6  Greo.  4,  c.  91 ;  so  that  un- 
dertakings of  this  description  stand  as  they  did  at  com- 
mon law.  The  decision  of  the  court  of  Common  Pleas  in 
JDuvergier  v.  Fellowes,  2  M.  &  P.  384,  5  Bing.  248,  and  of 
the  Vice-CaianceUor  (Sir  L.  Shadwell)  in  BUmdeU  v.  ?Fm. 
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for,  8  Sim.  601,  turned  upon  the  same  general  principle : 
and,  assuming  these  cases  to  have  been  well  decided,  they 
have  no  application  here.  Lord  Brougham,  in  fValbum  v. 
JngUby^  1  Milne  &  E.  61,  intimates  a  strong  opinion  that 
there  is  nothing  illegal  in  such  an  association  as  the  pre- 
sent. ''  To  hold  such  a  company  to  be  illegal,^'  says  his 
lordship,  ''would  be  to  say  that  every  joint-stock  company 
not  incorporated  by  charter  or  act  of  parliament  is  unlaw- 
ful, and,  indeed,  indictable  as  a  nuisance,  and  to  decide 
this  for  the  first  time,  no  authority  of  a  decided  case  being 
produced  for  such  a  doctrine.^'  So,  in  Fox  v.  Cl\ft(m^  2  M. 
&  Scott,  146,  9  Bing.  116,  the  court  of  Common  Pleas 
dealt  with  an  association  incorporated  neither  by  charter  or 
act  of  parliament,  not  as  illegal,  but  as  an  extended  part- 
nership, though  not  as  one  that  was  to  be  governed  by  the 
rules  that  regulate  ordinary  trading  partnerships.  In 
Harvey  v.  Kay,  9  B.  &  C.  356,  and  Lawler  v.  Kershaw,  M. 
&  M.  9S,  the  parties  having  by  their  own  acts  become  part- 
ners, were  held  liable  as  such  for  goods  supplied  by  third 
persons  for  the  use  of  the  company.  So,  here,  the  defend- 
ant has  by  his  own  act,  in  transmitting  the  scrip-certifi- 
cate to  the  office  of  the  company  indorsed  by  himself, 
for  the  purpose  of  causing  himself  to  be  registered  as  a 
proprietor  of  shares,  conclusively  become  a  partner  in  the 
undertaking,  and  as  such  subject  to  all  the  liabilities 
which  that  character  imposes  upon  him.  At  all  events,  the 
evidence  should  have  been  presented  to  the  jury,  that  they 
might  draw  their  own  inference  from  it. 


1841. 


The  London 

Grand 

Junction 

Railway  Co. 

V. 
FaSBMAN. 


Defendant  es- 
topped from 
disputing  his 
liability. 


Byles,  contra. — ^The  original  subscriber  and  proprietor  White,  the  on- 
of  the  shares  in  question  was  Mr.  White :  he  did  not,  and  ffiheseTharw! 
indeed  could  not,  assign  them  btfore  the  passing  of  the 
act  of  parliament ;  and  the  evidence  shews  that  he  did 
not  after  the  act  passed.  The  evidence  given  on  the  part 
of  the  plaintiflb  did  not  shew  that  the  defendant  ever  be- 
4»me  the  holder  or  proprietor  of  the  shares ;  or,  if  it  did 
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1841. 

Oba«d 

JoMcnov 

Railway  Co. 

Fbbbmah. 

Nm  having  Ic- 
gaUy  parted 
with  them. 
White  ttiU  the 
proprietor'. 


Hii  interest 
only 
by  deed. 


At  to  the  lega* 
lity  of  tach 
aiMciAtioni  at 
common  law. 


establish  a  primi  fiune  case  against  him,  that  j^imi  fitti 
case  was  rebutted  by  the  evidence  dicited  on  croaa-exam 
nation  from  the  secretary,  Ayres. 

White  was  one  of  the  persons  mentioned  in  the  1st  so 
tion  of  the  act,  and  therefore  must  (according  to  the  stam 
ing  Girders  of  the  House  of  Commons,  of  idiich  the  coinh 
take  judicial  notice — Lake  t.  ISng,  1  Wms.  Sannd.  188 
have  signed  the  parliamentary  contract,  and  thus  beoonD 
an  original  proprietor.  It  was  also  prored  that  Whil 
paid  the  deposit  on  the  shares  numbered  from  11865  i 
11884,  and  was  the  original  subscriber  who  signed  tl 
parliamentary  contract  in  respect  thereof;  that  his  addra 
was  known  to  the  secretary  and  derk  of  the  ccMnpan 
at  the  time  the  scrip-certificate  was  transmitted  to  tii 
office  for  registration ;  and  that  no  transfer  of  these  shan 
had  been  made.  At  the  time  the  act  of  parliament  paasei 
therefore.  White  was  the  proprietor  of  these  shares :  1 
was  the  proprietor  when  the  scrip-certificate  issued  on  tt 
25th  November,  1835 ;  and  there  was  no  way  in  whidi  I 
could  have  assigned  or  parted  with  his  shares  befinre  tt 
passing  of  the  act.  The  parliamentary  contract  which  1 
signed  is  described  in  s.  223  as  a  contract  binding  the  sul 
scribers,  their  heirs,  executors,  administrators,  and  assign 
for  the  payment  of  the  several  sums  by  them  respectivd 
subscribed  for.  White,  therefore,  at  the  time  the  m 
passed,  had  an  interest  and  a  liability.  From  the  latti 
he  clearly  could  only  free  himself  in  the  manner  pcunte 
out  by  the  act,  viz.  by  an  assignment  by  deed  under  seal- 
s.  155.  Nor  could  he  in  any  other  way  divest  himsdf  i 
his  interest :  it  was  not  a  thing  to  pass  by  delivery :  it  wi 
a  mere  chose  in  action,  not  transferable  at  law,  nor  i 
equity— certainly  not  while  the  6  Geo.  1,  c.  18,  was  i 
operation.  The  framer  of  that  act  evidently  supposed  tiu 
associations  of  this  sort  (before  obtaining  the  sanction  < 
an  act  of  parliament  or  charter)  were  illegal  at  oommi] 
law:  this  appears  from  the  recital,  in  s.  18,   that,  ^'i 
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many  cases,  the  said  undertakers  or  subscribers  have  pre-         1941. 
somed  to  act  as  if  they  were  corporate  bodies,  and  have    j^^  lomdok 
pretended  to  make  their  shares  in  stocks  transferable  or       Okavd 

'^  Junction 

assignable,  tcUkout  amf  kgal  authority,  either  by  act  of  par-  Railway  Cq. 
liament  or  by  any  charter  from  the  Crown,  for  so  doing/'  frbbii ait- 
The  object  of  the  act  was,  not  to  declare  these  things  ille- 
gal, but  to  impose  penalties.  The  6  Gteo.  4,  c.  91,  which 
repeals  the  former  enactments,  recites  that  it  is  expedient 
''  that  the  said  several  undertakings,  attempts,  practices, 
acts,  matters,  and  things  aforesaid  should  be  adjudged  and 
dealt  with  in  like  manner  as  the  same  might  have  been  ad^ 
judged  and  deaU  with  according  to  the  common  law,  not- 
withstanding the  said  act'' — a  recital  which  appears  to 
have  been  introduced  by  Lord  Eldon  when  the  bill  was  in 
the  House  of  Lords  (6)»  [Lord  Denman,  C.  J. — It  is  quite 
irregular  to  state  what  occurs  in  parliament  on  the  passing 
of  an  act.]  In  Josephs  v.  Pebrer,  Lord  Tenterden  throws 
out  a  suggestion  that  trafficking  in  these  shares  is  illegal 
at  common  law,  as  being  a  '' bargaining  and  wagering 
about  an  act  of  parliament  to  be  obtained  in  future."  In 
Dwergier  v.  Fettowes,  2  M.  &  P.  384,  5  Bing.  248,  Best, 
C.  J.,  says :  There  can  be  no  transferable  shares  of  any 
stock,  except  the  stock  of  corporations  or  of  joint-stock 
companies  created  by  acts  of  parliament.  When  it  is  said 
the  shares  were  to  be  transferable,  that  must  mean  that 
the  assignee  was  to  be  placed  in  the  precise  situation  that 
the  assignor  stood  in  before  the  assignment — that  the 
assignee  was  to  have  all  the  rights  of  the  assignor,  and  to 
take  upon  him  aU  lus  liability.  Now,  the  assignee  can  join 
in  no  action  for  a  cause  of  action  that  accrued  before  the 
••aigimieiit.  Such  righti  of  action  muBt  stiU  remain  in 
the  assignor^  who,  notwithstanding  he  has  retired  fix>m 
tlie  company,  will  still  remain  liable  for  every  debt  con« 
tracted  by  the  company  before  he  ceased  to  be  a  member." 
In  BhmdeU  v.  Winsor,  8  Sim.  601,  the  Yice-ChanceUor 

(6)  See  Blundell  v.  Wimor,  8  Simcmi,  608. 
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1941.  nys :  "  I  eamiot  but  think  that  the  deed  of  Novembe 
^;;;;;;^^  ISaS,  bj  whii^  the  oompimr  was  estabHshed,  b,  on  tl 
omMitm  £Ke  of  it;  iHegi^  The  fair  inference  to  be  drawn  fixn 
id'a*:^;.  th.pHm.i<».of  this  deed;  is,  tfat  eert»>>  pe>»an.  w. 
FftttMAK.  ^  toon,  a  onnpany,  wUdi  might  be  increased  to  an  nnl 
mtted  extend  and  that  the  sfaardicdden  irere  to  hafe  d 
power  of  tranafening  their  shares  to  whomsoever  the 
"jikasedy  without  angr  sort  ef  oontrol:  the  deed,  tban 
fere;,  necessarily  lepreaents  that  the  persons  who  shonl 
ani^  their'  riuures  would  get  rid  of  all  the  liahiliti< 
altadisd  to  them,  and  tiiat  the  persons  who  dioald  tal 
their  shares  would  take  them  just  aa  the  assignors  bd 
them.  It  is  clear,  however,  that  lids  could  not  be  don 
In  nqr  opinion,  therefore^  tiie  deed  held  out  to  the  pnl 
be,  as  an  indueement  to  them  to  become  partnen  i 
tibe  workdig  of  these  imaginary  gold  mines^  a  hbe  aa 
firandnleirt  representation  that  they  might  continue  partno 
in  the  undortaking  just  as  long  as  they  pleaaed^  and  the 
get  rid  ef  all  the  hahility  that  they  had  incurred^  bytnou 
tering  thek  shares  to  some  other  penon.^  And,  afb 
reAttring  to  the  passage  above  dted  firom  the  judgment  i 
Best,  C.  J.,  in  Diwergfier  v.  RUowes,  his  Honor  pn 
oeeds :  **  All  these  reasons  are  ap{dicri)le  to  Ae  presei 
case :  and  my  notion  is  that  this  deed  is  not  only  fllegi 
because  it  trenches  on  the  prerogatite  of  Ae  king,  by  a 
tempting  to  create  a  body  not  having  the  protection  of  tl 
king^s  charter,  tiieriiares  of  whidi  might  be  assigned  wid 
out  any  contrfd  or  restricti<m  whatsoever;  but  abo  bi 
cause  it  holds  out  to  the  pubhc  a  fidse  and  fraudulent  n 
j^eesentation  that  the  shares  could  be  so  assigned/'  ] 
jpoor  V.  Cliftam,  Harvey  v.  Kajf,  and  Lawkr  v.  JEeraia 
(which  are  the  only  cases  that  have  any  UmdeMtcjr  to  she 
these  shares  to  be  transferaU^  independontiy  of  any  sb 
tutable  provision  on  the  subjeeQ,  the  question  arose  bi 
tween  strangers  and  patties  who  once  had  been  asensbe 
of  the  company  or  who  had  held  themsdves  out  to  tl 
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world  as  partnars.    In  the  case  of  an  ordinary  partnership         1B41. 
there  must  be  an  assent^  a  concurrence  of  the  will  of  the    j^,  lokdov 
whole  firm,  to  the  introducticm  of  a  new  member.     It  is        oband 

JuNcnoif 


that  the  Ist  and  3rd  sections  shew  that  persons  might   Kmlwhy  on. 
have  become  possessed  of  shares  by  assignment  before  the      FRmmmAH, 
passing  of  the  act :  but,  that  this  cannot  be  so,  is  dear 
fiom  s.  223,  which  treats  the  parliamentary  contract  as 
still  binding. 

Then,  has  White  parted  with  his  shares^  or  has  the  do-  Defendant  not 
fendant  become  the  propriet(»r  of  them  since  the  passing  *  ^^^^^  ^'' 
of  the  act  ?  The  only  clauses  that  have  reference  to  the 
transfer  of  shares,  are  the  I48th  and  155th.  The  former  Section  148. 
recites,  that,  "  whereas  by  the  €katk  or  by  other  events 
happaiing  to  proprietors,  or  by  the  marriage  of  female 
proprietors  of  shares  in  the  said  undertaking,  it  may  be 
difficult  to  ascertain  to  whom  such  shares,  or  the  dividends 
arising  or  becoming  due  upon  such  shares,  may  belong  or 
ought  to  be  paid;'^  and  enacts,  ^'that,  in  all  case^  when 
the  right  of  property  in  any  share  in  the  said  undertaking 
shall  pass  from  any  proprietor  thereof  to  any  other  person 
or  corporation  by  any  other  legal  means  than  by  a  transfer 
or  conveyance  thereof  duly  made  and  executed  as  herein 
directed,  a  declaration  in  writing  shall  be  made  according 
to  the  provisions  contained  in  the  5  &  6  Will.  4,  c.  6&,  by 
some  credible  person  before  some  Master  or  Master  extras 
ordinary  in  the  High  Court  of  Chancery,  or  any  of  his 
Majestjr's  justices  of  the  peace,  stating  the  manner  in  which 
such  share  hath  been  passed  to  such  other  person  or  cor- 
poration, and  such  affidavit  or  affirmation  shall  be  trans- 
mitted to  the  said  company,  who  shall  thereupon  enter  and 
register  the  name  of  every  such  new  proprietor  in  the 
register  book  or  list  of  proprietors  of  the  said  company ; '' 
^'and  before  such  declaration  shall  have  been  transmitted 
and  such  entry  made  as  aforesaid,  no  person  or  corporation 
to  whom  any  such  share  shall  have  passed  as  aforesaid 
shaD  be  entitled  to  receive  any  part  of  the  profits  of  the 


784 


IN  THC  EXCHlBQtJER 


Frsemak* 


Section  155. 


1841*  said  undertaking,  or  to  vote  or  exercise  any  of  tbe  privi 
ThLovdov  ^®8^  ^^  *  proprietor  in  respect  of  such  share :  Provido 
Gkavd  always,  that,  before  any  person  who  shall  claim  any  par 
Aailwat  Co.  of  the  profits  of  the  said  undertaking  in  right  of  marriagi 
with  any  female  proprietor,  shall  be  entitled  to  receive  thi 
same,  or  be  entitled  to  vote  in  respect  of  any  share,  a  de 
daration  as  aforesaid  in  writing,  containing  a  copy  of  thi 
register  of  such  marriage  or  other  particulars  of  the  ode 
bration  thereof,  and  identifying  the  wife  as  the  proprieto 
of  the  share  in  respect  whereof  any  such  claim  may  b 
made,  shall  be  made  by  some  credible  person  before  som 
Master,  &c.,  and  shall  be  transmitted  to  the  said  oompanj 
who  shall  file  the  same,  and  make  an  entry  thereof  in  th< 
book  which  shall  be  kept  for  the  entry  of  transfers  or  sale 
of  shares  in  the  said  undertaking ;  and,  before  any  persoi 
or  corporation  who  shall  claim  any  of  the  profits  of  tb 
said  undertaking  by  virtue  of  any  bequest  or  will  in  th 
course  of  administration  shall  be  entitled  to  receive  th 
same,  or  be  entitled  to  vote  in  respect  of  any  share,  th 
said  will,  or  the  probate  thereof,  or  the  letters  of  adminii 
tration,  shall  be  produced  and  shewn  to  the  said  company. 
It  is  said  that  it  was  incumbent  on  the  defendant  to  she^ 
that  he  did  not  become  the  proprietor  of  these  shares  b 
any  of  the  modes  pointed  out  in  that  section.  Ayres,  hon 
£ver,  on  his  cross-examination,  stated  that  the  oompan 
had  no  note  or  memorandum  of  transfer,  or  authority  firoi 
White  to  transfer  these  shares  to  any  one.  It  followi 
therefore,  that  they  had  no  such  affidavit  or  affirmation  i 
mentioned  in  the  148th  section.  [Lord  Dennum,  C.  J.- 
Is  not  that  taking  from  the  witness  a  conclusion  of  la^ 
rather  than  a  fact  ?]  The  155th  section  declares  that  i 
shall  be  lawful  for  the  several  proprietors  of  shares  in  th 
said  undertaking,  and  their  respective  executors  and  adm 
nistrators  and  successors,  to  sell  and  dispose  of  any  share 
to  which  they  shall  be  entitled  therein,  subject  to  the  rule 
and  conditions  therein  mentioned.    This  would  have  bee 
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nimecessary  had  a  right  of  sale  existed  independently  of  the        1841. 

act  of  parliament.     The  clause  then  gives  the  form  of  con-    j^^^  London 

veyaace  (which  is  to  be  by  deed  under  seal),  and  proceeds  to       g«and 

enact,  that,  '*  on  every  such  sale,  the  deed  or  conveyance    Railway  Co. 

(being  executed  by  the  seller  and  purchaser)  shall  be  kept      Freeman. 

by  the  said  company,  or  by  some  secretary  or  clerk  of  the  Transfer  of 

said  company,  who  shall  enter  in  some  book  to  be  kept  for  ^^y  ^^^^ 

that  purpose  a  memorial  of  such  transfer  and  sale,  and 

indorse  the  entry  of  such  memorial  on  the  said  deed  of 

sale  or  transfer;  uid  the  said  company,  or  some  secretary 

er  clerk  as  aforesaid,  is  hereby  required  to  make  such 

entry  or  memorial  accordingly,  and,  on  demand,  to  make 

an  indorsement  of  such  transfer  on  the  back  of  the  certificate 

of  each  share  so  sold,  and  deliver  the  same  to  the  purchaser 

for  his  security ;  and  such  indorsement,  being  signed  by 

such  secretary  or  clerk,  shall  be  considered  in  every  respect 

the  same  as  a  new  certificate ;  and  until  such  memorial 

shall  have  been  made  and  entered  as  before  directed,  the 

seller  thereof  shall  remain  and  be  held  liable  for  all  future 

ealls,  and  the  purchaser  shall  have  no  part  or  share  of  the 

profits  of  the  said  undertaking,  nor  any  interest  in  respect 

of  such  share  paid  to  him,  nor  any  vote  in  respect  thereof 

as  a  proprietor  of  the  said  undertaking.^'    The  company 

having  no  memorial  of  any  transfer.  White,  and  not  the 

defendant,  is  the  person  liable  for  future  calls.    [Alderson^ 

B. — Suppose  White  had  executed  a  formal  transfer  by 

deed,  but  no  memorial  of  such  transfer  had  been  entered 

or  indorsed,  the  deed  being  withheld,  who  would  in  that 

ease  have  been  liable  for  the  future  caUs?    Or,  might  not 

the  entry  in  the  register  book  be  considered  as  the  memo- 

riid?     Lord  Denman,  C.  J. — Unless  you  shew  that  the 

book  produced  at  the  trial  was  no  evidence,  the  ruling  of 

tiie  learned  judge  cannot  be  supported.]     The  ruling  of 

the  learned  judge  certainly  deprived  the  book  of  all  its 

effect :  but,  even  if  he  had  declined  to  receive  it  (assuming 

White  still  to  be  the  proprietor),  that  would  have  been 
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Tbb  LoiTDoir 

Gkaitd 

Jcvcnosr 

RiULWAT  Co. 

PftEEMiUr. 


I.  As  to  the 
priin&  &de  eri' 
deuce  of  pro- 
prietonhip. 


1.  Soppoied 
acto  of  the  de- 
fendaMtL 


altogether  immaterial;  for,  where  eridence  has  been  im 
properlj  rejected,  the  court  will  not  grant  a  new  trial 
when  with  the  addition  of  the  rejected  eyidenoe  a  Tcvdic 
given  for  the  party  offering  it  would  be  dearly  and  mani 
festly  against  the  weight  of  evidenoe — Oeote  ▼.  Bamii 
1  C.  M.  & B. 919;  Barom DeRuizenr. Farr,5 N. k M.613 
4  Ad.  &  £.  53 :  and  there  is  in  this  respect  no  distinctioi 
between  a  bill  of  exceptions  and  a  motion  for  a  new  triaL 

L  The  prima  facie  evidence  offered  on  the  part  of  tb 
plaintiffs  to  establish  proprietorship  in  the  defendant,  wa 
of  two  kinds — first,  the  defendants  supposed  acta — sc 
oondly,  the  book  called  by  the  secretary  the  register  book 

1.  It  was  proved,  that,  on  the  80th  Augosi^  183C 
(which  was  after  the  passing  of  the  act),  a  scrip-certificatf 
filled  up  for  twenty  shares  of  50/.  each,  numbered  finon 
11865  to  11884,  and  dated  the  25th  November,  1835  (tb 
shares  for  which  White  was  the  original  subscriber),  wa 
brought  to  the  office  by  a  stranger,  with  an  indonemeo 
of  the  name,  profinsion,  and  place  of  abode  of  the  defiend 
ant,  in  his  own  hand-writing.  It  was  for  the  plaintifli  t 
shew  that  the  act  of  bringing  in  the  scrip  waa  the  act  < 
the  defendant,  or  was  done  by  his  authority.  Of  thi 
there  was  no  proof  whatever.  Nor  was  there  any  evidenc 
to  shew  the  purpose  for  which  the  indorsement  was  made 
all  is  mere  conjecture.  Then,  reliance  waa  placed  o 
the  fact  of  two  circulars  having  been  transmitted  by  th 
company  by  post  to  the  defendant's  address,  and  neithc 
answered  nor  returned.  But,  how  is  the  defendant  t 
be  charged  by  the  mere  act  of  the  company,  without  an 
proof  that  he  was  the  party  by  whom  or  by  whose  anthc 
rity  the  scrip  was  brought  in?  And,  supposing  the  d< 
fendant  was  himself  the  indiridual  who  brought  the  acrq 
certificate  to  the  office  of  the  company,  is  there  any  ev 
deuce  whatever  to  fix  him  as  a  proprietor?  It  may  t 
that  he  had  a  right  to  be  made  a  member  of  the  con 
pany,  and  that  he  desired  to  become  so.     But,  what  bai 
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the  company  done  ?    Have  thej  complied  wkh  his  request        1841. 
by  maldng  him^  in  a  legal  and  effectoal  manner^  the  assig-    j^^  lomdok- 
nee  or  tranaliBrree  of  White's  interest  ?  If  the  first  brandi      j^^o» 
of  the  argoment  be  well-foanded,  they  dearly  have  not.  In    Railway  Coi: 
order  to  exhibit  a  due  compliance  with  the  provisions  of      Frbbm ak. 
the  act  of  parli»ment,  they  should  first  have  registered 
White  as  the  proprietor,  and  then,  upon  the  production  of 
a  regular  transfer  or  assignment  in  the  form  prescribed  by 
s.  155,  they  should,  in  conformity  with  that  section,  have 
caused  a  memorial  of  such  transfer  to  be  entered  in  the 
transfer  book,  and  an  indorsement  to  be  made  on  the  deed> 
of  transfer  and  on  the  sealed  certificate.    They  had  the' 
means  of  doing  this ;  they  were  bound  to  do  it ;  and  they 
have  not  done  it. 

2.  The  152nd  section  of  the  act  makes  the  production  2.  As  to  the  re- 
ef the  book  in  which  the  company  is  directed  to  enter  and  ^'  ^' 
keep  ''the  names  and  addUians  of  the  several  proprietors 
firom  time  to  time  of  shares  in  the  said  undertaking,  with 
the  number  of  shares  they  are  respectively  entitled  to,  and 
[a  true  account]  of  the  places  of  abode  of  the  several  pro- 
prietors of  the  said  undertaking,  and  of  the  several  per* 
sons  and  corporations  who  shall  firom  time  to  time  become 
proprietors  thereof  or  entitled  to  shares  therein,^'  prim&' 
fiune  evidence  that  every  person  whom  the  company  may 
think  fit  to  make  a  defendant  is  a  proprietor  of  so  many 
shares  as  they  may  choose  to  ascribe  to  him.  The  clause 
upon  which  the  plaintiflfs  rely  as  directing  the  company  to 
keep  the  book  which  is  thus  made  prim&  fiicie  evidence,  is, 
s.  146,  which  enacts  that  the  company  shall,  at  their  first  or 
some  subsequent  general  meetmg,  and  afterwards  from  timd 
to  time  as  occaaon  may  require, ''  cause  the  names  of  the  se-* 
veral  corporations,  and  the  names  and  addiiions  of  the  several 
persons  who  shall  then  be  or  who  shall  from  time  to  time 
thereafter  become  entitled  to  shares  in  the  said  undertaking, 
with  the  number  of  shares  which  they  are  respectively  entitled 
to,  and  the  amount  of  the  subscriptions  paid  thereon,  and  alsa 


ibose  the  authoril^  mtrosted  to  tl 
made  for  the  protectioB  of  the  pa 
of  access  to  the  book — for,  it  is  to 
the  book  directed  to  be  kept  by  : 
▼ation  of  a  right  even  in  the  pr 
book.  The  rule  of  constraction  a 
sort  is  no*  clearly  defined.  Lord 
the  judgineiit  of  the  court  of  Kin 
TV  Stourbridge  Canal  Compatuf  v. . 
says :  "  This,  like  many  other  cai 
a  company  of  adventurers  and  tl 
which  are  expressed  in  the  state 
Btruction  in  all  such  cases  is  ao^ 
this — that  any  ambiguity  in  the  te 
operate  against  the  adventurers, 
public ;  and  the  ptaintifis  can  ds 
clearly  given  to  them  by  the  act. 
in  distinct  terms  by  the  court  in  t 
Cott^aay  v.  La  Marehe,  6  B.  &  C. 
some  previous  authorities  are  cite 
upon  in  the  case  of  7%«  Leed$and 
v.  ^tuller,  1 B.  &  C.  4S4.  2  D.  &  R. 
tended  that  all  the  particularB  em 
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this  case  was  obnoxious  to  three  sabstantive  objections — a       1841. 
whole  class  of  shareholders  (those  who  had  neglected  to  bring  xhb  London 
in  their  scrip-certificates)  was  altogether  omitted — another       Grand 

^  '  ,  ,  .  Junction 

daas  (those  who  stood  in  the  position  of  this  defendant)   railway  Co. 
was  entered  improperly — ^and  alterations  were  made  in  the     frkbman. 
book^  after  the  common  seal  had  been  affixed  to  it^  in  such  Objectiont  to 
a  manner  as  to  affect  its  validity  as  against  this  defendant,  book^' 
The  case  of  771^  Southampton  Dock  Company  y.  Bichard$^ 
1  Scott^  N.  R.  219, 1  Man.  &  Or.  448,  is  no  authority  against 
the  defendant.    There,  the  defendants  respectively  had 
subscribed  the  parliamentary  contract,   and  their  names 
appeared  in  the  act  of  parliament  as  three  of  the  subscribers 
thereby  incorporated  for  the  purposes  mentioned  in  the 
act.  The  defects  in  the  book  were  of  a  very  trifling  nature: 
it  did  not  appear  that  a  single  person  was  registered  who 
ought  not  to  have  been  registered,  or  that  a  name  was 
omitted  which  ought  to  have  been  inserted :  and  all  that 
the  court  say,  is,  that,  in  the  mode  of  keeping  the  book, 
there  had  been  a  substantial  compliance  with  the  act  of 
parliament.     It  was  admitted  by  Ayres,  the  secretary,  on  names  impro- 
his  cross-examination,  that  persons  who  had  paid  deposits  p"'*^  **"^"*^' 
on  shares  to  the  bankers  and  signed  the  parliamentary 
contract,  were  not  registered  as  proprietors  unless  they 
brought  in  the  scrip-certificates.    This  was  a  substantial 
departure  from  the  directions  contained  in  the  act. — ^Then,  names  impro- 
those  whose  names  should  have  been  entered,  were,  original 
subscribers,  or  persons  to  whom  shares  had  been  transferred 
or  conveyed  by  deed  under  s.  155.     For  anything  that 
appears,  there  may  not  be  a  single  entry  in  the  book  that 
has  been  properly  made.     [Alderson^  B. — ^The  act  of  par- 
liament gives  the  company  the  power  of  deciding  as  to  the 
proprietorship.]    But  it  prescribes  the  mode  in  which  their 
decision  is  to  be  evidenced.    [Alderson,  B. — ^The  legislature, 
presuming  that  the  company  would  be  the  resisting  party, 
require  them  to  make  the  register,  which,  as  against  them, 
is  the  title-deed  of  the  shareholders.]     In  Hare  v.  fVaringy 
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made  after 
•eating. 


1841.         8M.  &  Wdabj,  862,  the  court  of  Exdiequer  hdd  the  tnii 
-2   -"     "      fisr  book  to  be  no  evidence  ef  the  ahardioUer'a  title:  ai 
Gkavd       ihejabo  hdd  the  certificates  in  that  case  to  be  iBsafficien 
IU11.WXT  Co.  for  want  of  an  indorsem^it  of  transfer.   [PmHot,  B. — The 
'*  the  qaesti<m  arose  between  third  penons.    Hie  book 

only  made  evidence— prima  lade  evidence— /br  tiie  oon 
pany]. — The  145th  section  requires  the  entries  in  tl 
register  book  to  be  made  befiire  the  common  aeal  of  tl 
company  is  affixed  thneto.  Here  the  revetae  was  tl 
coarse  pursued.  It  aj^pears  firom  Ayres's  croaa-examiBi 
tion  that  entries  were  made  in  the  register  book  in 
instances  after  the  common  seal  had  been  aflKzed  at 
subsequent  parts  of  the  book ;  and,  as  £v  as  related  to  dia 
shares  numbered  below  1000,  the  witness  was  unable  1 
distinguish  between  the  entries  made  befixre  the  oofnunc 
seal  was  affixed  and  the  entries  made  after  the  oomBM 
seal  was  affixed  at  some  one  of  the  subsequent  parta  of  d 
book.  [Gumejiy  B. — On  his  re-examination^  the  witne 
stated  that  no  entries  were  made  since  tiie  kui  seal  wi 
affixed,  except  that  some  entiy  might  have  been  since  mad 
as  to  shares  numbered  between  1  and  1000;  and  that  tl 
whole  entry  made  in  the  book  as  to  the  shares  allotted  1 
the  defendant,  was  made  before  the  common  seal  wi 
affixed  to  the  book  for  the  fini  time.  Aldersom,  B. — ^H 
first  or  the  second  seal  would  not  verify  entriee  subsequenj 
ly  made :  but  the  last  seal  would  verify  all  the  precedin 
entries  (8).] 


(8)  Unless  the  Jirst  sealing  ap- 
pKed  to  the  entry  of  the  defend- 
ant*s  name  in  the  book,  it  seems 
the  book  would  not  have  been  even 
primi  facie  evidence  that  the  de- 
fendant was  a  proprietor  at  the 
time  the  call  was  made.  By  the 
Cheltenham  and  Great  Western 
Union  Railway  act,  6  Will.  4,  c 
Ixxvii,  it  is  enacted,  that,  in  an  ac- 
tion for  calls  on  shares  in  that  com- 
pany,  the  book  of  shares,   under 


the  seal  of  the  company,  shall  I 
prima  fade  evideDce  that  a  paitf 
proprietor  of  diares.  It  appean 
(in  The  Chdtenham  Raflway  Coa 
pany  v.  Price,  9  C.  &  P.  55)  tk 
a  call  was  made  in  October,  189 
and  that  the  book  of  shares,  whk 
contained  the  name  of  the  d 
fendant  as  a  shareholder,  wi 
made  up  before  die  end  of  Se] 
tember»  1836,  fhmi  daima  ad 
in  by  different  partica,  bat  du 


HILARY  TERM^  4  VlCTORliE. 


741 


'   Swamn  (in  the  absence  of  Talfourd,  Serjeant)^  in  reply.        1841. 
Aft  the  company,  by  causing  the  defendant  to  be  regis-   xhe  London 
tered  as  a  shareholder,  have  estopped  themselves  from  dis-       Geand 

Junction 

pnting  his  right,  so  the  defendant,  by  bringing  in  the  RaulwayCo. 
scrip-certificate  in  obedience  to  the  advertisement  issued  pubii an. 
by  the  company,  and  thus  holding  himself  out  to  them  as  Reply. 
the  proprietor  of  the  shares  represented  by  such  certificate, 
has  estopped  himself  from  disputing  his  liability.  White 
could  not,  after  having  by  his  conduct  enabled  another  to 
register  as  proprietor  of  the  shares  originally  subscribed 
for  by  himself,  call  upon  the  company  to  register  him  also. 
It  does  not  follow  that  the  defendant  is  not  liable  to  be 
sued  in  respect  of  calls  upon  these  shares,  because  White, 
as  the  original  subscriber,  may  also  remain  liable.  A  lessee, 
though  he  may  have  parted  with  his  interest  by  assignment, 
does  not  thereby  get  rid  of  his  liability  to  perform  the  cove- 
nants he  has  entered  into.  The  intention  of  the  legislature 
evidently  was  liiat  these  scrip-certificates  should  pass  from 
hamd  to  hand,  in  the  same  manner  as  foreign  bonds.  In 
Ken^Mon  v.  Saunders,  4  Bing.  5,  12  Moore,  44,  a  transfer 
of  shares  of  this  description,  even  before  an  act  of  parlia- 
ment obtained,  seems  to  have  been  considered  to  be  with«^ 
out  vice.  With  respect  to  the  book — ^it  was  made  up  on 
precisely  the  same  principle  as  that  in  The  Southampton 
Dock  Company  v.  Richards,  which  on  that  point  it  is  im- 
possible to  distinguish  from  the  present  case. 

Cur.  adv.  vult. 


the  seal  was  not  aflixed  to  it  till 
November,  1836:  and  it  was  held 
that  this  book  was  no  evidence  that 
die  defendant  was  a  proprietor  of 
diares  at  the  time  of  the  call,  in 
October,  1836. 

Here,  it  appeared  that  the  book 
was  sealed  for  the  first  time  at  the 
meetiiig  held  on  the  14th  Septem- 
ber, 1836,  that  the  call  was  made 
on  the  28th  November  1836  (pay- 
able on  the  3rd  January,  1837), 


and  that  the  second  seal  was  af- 
fixed on  the  27th  February,  1837, 
and  the  third  in  February,  1838. 
The  scrip -certificate  in  question 
was  brought  to  the  office  for  regis- 
tration on  the  30th  August,  1836, 
and  the  defendant's  name  &c.,  were 
entered  in  the  register  book  shortly 
afterwards,  and  before  the  meeting 
of  the  14th  of  September  in  thai 
year. 
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1841.  Lord  Dbnman^  C.  J.^  now  delirered  the  judgment  of  th 

Tn  London    ^^'^  • — '^^^  ^^  *^  action  of  debt  by  the  London  Onnt 

Oeand       Junction   Railway   Company  against   the   defendant,   ; 

Railway  Co.   shareholder,  for  money  due  for  calls.     The  defendan 

FuBMAv.     pleaded — ^first,  never  indebted — secondly,  that  the  d^end 

ant  was  not  a  proprietor  of  shares  as  in  the  declaratioi 

mentioned.     Upon  these  pleas  issue  was  joined.     Th 

fiacts  that  appeared  in  evidence  were  in  substance  as  fol 

BvidMc*.         l^y^  • — ^^®  fi^^  general  meetmg  was  held  in  Septembei 

1836,  within  six  months  of  the  passing  of  the  act,  upon  ) 
r^nlar  notice.  Due  notice  was  given  of  an  intoided  ve 
gistry,  and  that  the  holders  of  scrip-certifioates  dmiild  ex 
change  them  for  share  certificates  under  the  CQaqiuy' 
seal,  at  the  oflKce,  before  the  10th  September.  A  registe 
book  was  provided  by  the  company,  and  before  the  genera 
meeting  many  names  were  inscribed  therein  from  indorse 
ments  on  scrip-certificates  left  at  the  office.  Before  the  ad 
persons  desirous  of  obtaining  shares  paid  a  deposit  of  2^ 
per  share  to  the  bankers  of  the  company,  and  prodncini 
the  receipt  at  the  office  obtained  scrip-cortificates,  upoi 
which  was  the  following  memorandum — '*  The  holder  o 
the  above  shares,  having  signed  the  parliamentary  engage 
ment,  and  agreed  to  pay  calls,  is  the  proprietor,"  ftc 
These  scrip- certificates  were  signed  by  the  directors,  am 
marked  ^'  entered''  by  the  secretary ;  and  were  sold  in  tb 
market.  After  the  advertisement,  these  scrip-certificate 
were  brought  to  the  office,  indorsed  with  the  names  anc 
additions  of  the  holders,  who  received  instead  an  nnder 
taking  to  supply  certificates  of  shares  on  receipt  of  th< 
memorandum.  On  the  30th  August,  1336,  scrip-certifi- 
cates dated  November,  1835,  indorsed  by  the  defendant 
with  his  name  and  addition,  were  brought  to  the  office,  anc 
receipts  were  given  to  the  bearer.  These  were  immediRtel] 
entered  in  the  register,  not  according  to  the  numbers  ap 
pearing  on  the  certificates,  but  according  to  the  time  o 
their  being  entered.    A  sealed  ticket  was  then  made  ou 
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conformable  to  this  entry— one  describing  the  defendant        1841. 

as  proprietor  of shares,  bnt  never  called  for.    After   xhe  London 

the  defendant  had  brought  the  certificates  to  the  office,        Gkamd 

^  Junction 

the  seal  was  affixed  to  the  register-book,  which  was  pro-  Railway  Co. 
duced  in  evidence,  kept  by  the  secretary.  It  contained  a  frbbman. 
fiill  entry  of  those  shares  (9).  There  was  also  another  book 
of  names  and  places  of  abode  of  the  shareholders,  contain- 
ing the  name  and  place  of  abode  of  the  defendant.  The 
first  thousand  shares  in  the  register-book  were  all  origi- 
nally left  in  blank,  for  the  convenience  of  those  who  might 
bring  fewer  than  five  certificates.  Beyond  that  number, 
the  entries  were  made  according  to  the  order  in  which  the 
scrip-certificates  were  brought  there,  without  reference  to 
the  number  of  the  scrip-certificate.  Many  scrip-certificates 
had  not  been  brought  in.  Entries  had  not  always  been 
made  of  those  who  had  paid  the  calls.  White  was  the 
original  subscriber  for  these  shares.  His  address  was 
known  at  the  office.  No  call  had  been  made  upon  him : 
nor  was  there  any  note  or  memorandum  of  any  transfer 
from  him  to  the  defendant. 

The  learned  judge  before  whom  the  cause  was  tried  told  DiMctSon  to 

thejwy. 

the  jury  that  there  was  no  evidence  to  entitle  the  plaintiffs 
to  a  verdict ;  that  the  book  was  not  kept  conformably  to 
the  act  j  that  the  names  of  none  should  have  been  entered 
in  it  but  original  proprietors  of  shares  or  their  personal  re- 
presentatives, or  those  to  whom  these  had  conveyed  in 
manner  provided  by  the  act ;  and  that  a  holder  of  scrip- 
certificates  was  not  thereby  entitled  to  be  entered. 

The  jury  accordingly  returned  a  verdict  for  the  defend- 
ant: and  the  case  comes  before  us  upon  exceptions  taken 
to  the  ruling  of  the  learned  judge. 

The  question  has  been  fiilly  argued  before  us.  It  de- 
pends upon  the  construction  to  be  put  on  the  companjr's 

(9)  The  tbares  in  the  book  in  bered  2896  to  12915 ;  the  num- 
respect  of  which  the  defendant  was  ben  in  the  icrip-certiiicate  were 
charged  aa  proprietor,  were  num-      from  11,866  to  11,884. 
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1841.        act,  which  describes  the  irork  contemphted,  snd  cnad 
r^';:^^    (8.1)  that  ceft«npe«m8  Bamed,  -and  ewy  other  po 
GftAw        s(^  mid  oorpOTBtaon  that  has  flobacribed  or  ahaD  hereaftx 
Kail  WAT  Co.    subacribe  towards  the  said  undeitaking;  and  tocir  seven 
**  imd  lespectiTe  soooessorsy  executors,  adnmustraton,  an 

aasigiw,  diall  be  and  thejr  are  herebj  united  into  a  eon 
panj  for  making  and  nwuntaining  the  said  railwsjr  an 
other  wcnks  hj  this  act  antiKHued.'^  The  third  aectio 
gires  the  company  power  to  raise  amongst  themadrc 
000,000/.  for  mating  and  maintaining  the  rafl-itMid  an 
works,  the  whole  to  be  dirided  into  shares  of  501.  cad 
which  shall  be  numbered  from  No.  1,  in  arithmetical  pre 
gression,  and  distingoished  by  the  nnmber  to  be  applie 
to  the  same;  ''and  the  said  shares  shall  be  andaretherA 
vested  m  ike  9evendparHe$  taimg  the  jomc,  amd  their  aem 
ral  amd  respective  9ucceM$ar9,  erecmtars,  admimuiraiors,  an 
asMupu,  to  their  proper  use  and  boiefit  j«oportionabIy  t 
the  sum  they  shall  sererally  contribute;  and  ereiy  pa 
son  and  corporation,  and  their  sereral  and  respective  soc 
cessors,  executors,  administrators,  and  assigns,  vilbo  km 
nAscribed  or  shall  several^  subscribe  far  one  or  mare  skm 
or  shares,  or  such  sum  or  sums  as  shaU  be  demamfed  i 
lieu  thereof,  towards  the  said  undertaking,  and  other  di 
purposes  of  the  said  subscription,  shall  be  entitled  to  an 
receive  in  proportionable  parts,  according  to  the  respectiv 
sums  so  by  them  respectively  paid,  the  net  profits  an 
advantages  which  shall  arise  or  accrue  fit>m  or  by  th 
rates,  toUs,  and  other  sums  of  money  to  be  leceiTed  b 
the  said  ccmipany,  as  and  when  the  same  shall  be  divide 
by  the  authority  oi  the  act.'* 

Section  122  gives  the  right  of  voting  at  general  med 
ings  to  ''every  perscm  and  ccnporation  who  shall  have  dal 
subscribed  far  or  become  entitled  to  anf  share. ^  And  b 
s.  145  it  is  enacted  that  the  company  shall  at  their  first  o 
some  subsequent  general  meeting  cause  "  the  names  of  tfa 
several  corporations,  and  the  names  and  additions  of  th 


SecciMkliS. 
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several  persons  who  shall  then  be  or  who  shall  from  time  to        1841. 
time  thereafter  become  entitled  to  shares  in  the  said  under-   xhTTondon 
takings  with  the  number  of  shares  they  are  respectively  en-        Grand 

Junction 

tUled  to,  and  the  amount  of  the  subscriptions  paid  thereon.  Railway  Co. 
and  also  the  proper  number  by  which  every  share  shall  be  fbebmah. 
distinguished,  to  be  fairly  and  distinctly  entered  in  a  book 
to  be  kept  by  the  said  company,  and  after  such  entry 
made  to  cause  their  common  seal  to  be  affixed  thereto;  and 
tiie  said  company  shall  from  time  to  time  cause  a  certifi- 
cate or  ticket  with  the  common  seal  of  the  said  company 
to  be  affixed  thereto,  to  be  delivered  to  every  such  pro- 
prietor, on  demand,  specifying  the  share  or  shares  to  which 
he  is  entitled  in  the  said  undertaking/' 

The  company  is  also  required,  by  s.  147,  to  keep  a  book  Section  147. 
of  the  places  of  abode  of  the  several  proprietors.  By  the 
next  section  (s.  148)  provision  is  made  for  ascertaining  who 
the  proprietors  are,  in  case  of  any  dispute,  in  these  words : 
''That,  in  all  cases  where  the  right  of  property  in  any 
share  in  the  said  undertaking  shall  pass  from  any  pro- 
prietor thereof  to  any  other  person  or  corporation  by  any 
other  legal  means  than  by  a  transfer  or  conveyance  thereof 
duly  made  and  executed  as  herein  directed,  a  declaration 
shall  be  made  in  writing  stating  the  manner  in  which  such 
share  shall  have  been  passed  to  such  other  person  or  cor- 
poration; and  such  affidavit  or  affirmation  shall  be  trans- 
mitted  to  the  company,  who  shall  enter  the  new  pro- 
prietor's name  in  their  book.''  ''  And  before  such  decla- 
ration shall  have  been  transmitted,  and  such  entry  made, 
no  person  to  whom  such  share  shall  have  passed  shall 
be  entitled  to  partake  of  the  profits  or  enjoy  any  of  the 
privileges  of  a  proprietor;"  with  particular  provisions  in 
reference  to  the  case  of  female  proprietors  manying,  and 
the  death  of  any  proprietor. 

The  sections  that  regulate  calls  on  shares  are.  s.  149  and  Section  U9. 
some  which  follow  it.     The  persons  required  to  pay  them 
are  ''  the  several  parties  who  have  subscribed  or  who  shall 
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The  London 

Grand 
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Railway  Co. 

Freeman.. 


Section  152. 


hereafter  fvbscribe  for  or  towards  the  said  undertakinj 
and  they  are  hereby  required  to  pay  the  sums  of  money  h 
them  respectively  subscribed  for  or  towards  (probabl 
omitting  by  mistake  Hhe  said  undertaking^)  such  parts  c 
proportions  thereof  as  shall  from  time  to  time  be  called  fc 
by  the  directors/^  &c.  Then^  after  imposing  some  limiti 
tions  in  point  of  time  and  amount  and  notice^ ''  the  Tesfa 
tive  oumers  of  shares  in  the  said  undertaking  shall  pa 
their  rateable  proportions  &c.^  and  if  any  owner  or  prqprii 
tor  for  the  time  being  of  any  such  share  shall  neglect  so  t 
do^  the  company  may  declare  the  shares  of  such  oumers  t 
be  forfeited/^  &c. 

The  152nd  section  prescribes  the  manner  in  which  th 
company  may  sue  for  calls^  and  is  that  upon  which  th 
present  action  is  founded :  *'  In  any  action  to  be  brougl 
by  the  said  company  against  any  proprietor  for  the  tian 
being  of  any  share  in  the  said  undertakings  to  recover  an 
money  due  and  payable  for  or  in  respect  of  any  calls  i 
shall  be  sufficient  to  declare  and  allege  that  the  defendani 
being  the  proprietor  of  a  share  in  the  said  undertaking,  i 
indebted  to  the  said  company  in  such  sum  as  the  calls  i 
arrear  may  amount  tOj  &c.;  and  on  the  trial  it  shall  onl 
be  necessary  to  prove  that  the  defendant  was  at  the  tim 
of  making  the  call  a  proprietor  of  a  share  in  the  said  ui 
dertakings  and  that  the  call  was  made,  &c.;  and^  in  orde 
to  prove  that  the  defendant  was  a  proprietor  of  such  shar 
in  the  said  undertaking,  the  production  of  the  book  i 
which  the  said  company  is  by  this  act  directed  to  enter  an 
keep  the  names  and  addresses  of  the  several  propriet<H 
firom  time  to  time  of  shares  in  the  said  undertakings  wit 
the  number  of  shares  they  are  respectively  entitled  to^  an 
of  the  places  of  abode  of  the  several  proprietors  of  the  sai 
imdertakings  and  of  the  several  persons  and  corporatioi] 
who  shall  Jrom  time  to  time  become  proprietors  thereqf  or  I 
entitled  to  shares  therein^  shall  be  prim&  &cie  evidence  thi 
such  defendant  is  a  proprietor,  and  of  the  number  an 
amount  of  his  share  therein/' 
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The  form  of  transfer  is  given  in  s.  155.    It  is  to  be  by         i841. 
deed,  which  the  company  are  to  keep,  and  enter  a  memo-    t^TJI^om 
rial  of  it  in  some  book,  indorsing  the  memorial  with  the        Grand 

Junction 

entry;  and  until  such  memorial  is  entered  the  seller  shall    Railway  Co. 
be  held  liable  for  future  calls,  and  the  purchaser  shall  have      freeman. 
no  share  in  the  undertaking,  no  share  in  the  profits,  no  Section  155. 
Tote  at  the  meetings.    The  223rd  section,  which  prohibits  Section  223. 
the  company  from  taking  land  compulsorily  before  the 
whole  sum  of  600,000/.  shall  have  been  subscribed  for,  was 
also  referred  to  as  throwing  light  on  the  argument,  inas- 
much as  it  recites,  that,  at  the  time  of  the  act  passing, 
840,000/.  had  been  already  subscribed  for. 

Applying  the  facts  proved  to  these  enactments,  the 
learned  counsel  for  the  defendant  (who  was  also  defendant 
in  error)  argued — ^first,  that  the  register  book  produced 
was  not  evidence,  because  it  was  kept  in  a  manner  by  no 
means  conformable  to  the  act — secondly,  that,  if  admissible 
in  evidence,  then  the  prim&  facie  case  of  ownership  which 
it  made  out  had  been  conclusively  rebutted  by  the  other 
facts  proved. 

I.  As  to  the  first  of  these  propositions,  it  is  to  be  ob-  i.  Register 
served  that  the  book  which  by  the  152nd  section  is  made  inevidencT* 
prim&  facie  evidence,  is,  ''  the  book  in  which  the  company 
is  by  the  act  directed  to  enter  and  keep  the  names  and 
additions  of  the  several  proprietors,  with  the  number  of 
shares,  and  their  places  of  abode,''  &c.,  &c.  Now,  there 
is  no  book  directed  by  the  act  to  be  kept  which  exactly 
corresponds  with  the  book  referred  to  in  this  152nd  sec- 
tion. By  s.  145,  the  company  are  directed  to  keep  a  book 
in  which  they  are  to  enter  (inter  alia)  the  names  and  ad- 
ditions of  the  shareholders,  with  the  number  of  shares  they 
respectively  hold ;  but  they  are  not  directed  to  enter  their 
places  of  abode.  By  s.  147,  they  are  directed  to  keep 
another  book  in  which  they  are  to  enter  the  places  of 
abode  of  the  several  proprietors  from  time  to  time.  It 
thus  appears  that  the  act  reqidres  two  books  to  be  kept, 

c  c  c  2 
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1841.         one  containiDg  (inter  alia)  the  names  and  oddUionM  of  H 
T  ^TTloNDON    P^P"®*or8,  with  the  number  of  shares  they  are  respective 
Grand        entitled  to;  the  other  containing  only  the  true  account 
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Railway  Co.    the  places  of  abode  of  the  propnetors. 
Freeman.  To  what  book^  then^  does  the  152nd  section  refer  wh< 

it  speaks  of  the  book  directed  to  be  kept,  containing  nami 
additions,  number  of  shares,  and  places  of  abode  ?  \ 
think  it  refers  to  the  book  in  s.  145. 

It  is  essential  for  the  purposes  of  the  action  for  ca] 
that  the  names  and  number  of  shares  should  be  shewn 
evidence :  that  appears  from  the  book  mentioned  in  s.  14 
and  not  from  that  mentioned  in  s.  147.     The  places 
abode  can  very  rarely,  if  ever,  be  important  in  such  a 
tions.     One  of  these  two  books  must  have  been  intended 
and,  as  s.  145  is  clearly  sufficient  to  shew  what  is  want< 
to  be  shewn,  and  the  other  is  not,  we  think  the  words 
8. 152,  as  to  the  places  of  abode,  must  be  rejected,  as  beii 
in  the  nature  of  a  falsa  demonstratio,  quae  non  nocet.  (10 

If,  then,  the  book  referred  to  in  s.  145  be  the  boc 
which  by  s.  152  is  made  primfi  facie  evidence,  the  next  u 
quiry  is,  whether  the  book  which  was  in  fact  produce 
was  the  book  kept  pursuant  to  the  145th  section.     Noi 


(10)  Praying  in  aid  the  interpre- 
tation clause,  8.  2,  which  enacts, 
"  that,  where  in  this  act  any  word 
shall  he  used  importing  the  singular 
number ^  &c.,  such  word  shall  be 
understood  to  include  several  mat- 
ters as  well  as  one  matter,  &c., 
unless  it  be  otherwise  specially 
provided,  or  there  be  something  in 
the  subject  or  context  repugnant 
to  such  construction,"  and  reading 
"book"  in  s.  152  in  the  plural 
number,  full  effect  would  seem  to 
be  given  to  a//  the  words  of  the  last- 
mentioned  clause.  And  this  view 
is  fortified  by  the  case  of  The  Lon- 
don and  Brighton  Railway  Com- 


pany V.  Fairclough,  post,  VoL 
where  the  clause  (s.  148)  of  ti 
act  then  under  consideration 
Will.  4  &  1  Vict  c.  exix)  con 
sponding  with  s.  152  of  thia  acthj 
the  word  "books,"  in  the  jJun 
and  the  language  of  ss.  140  ai 
142  of  that  act  was  nearly  identic 
with  that  of  88. 145  and  147  of  tl 
act ;  and  the  court  of  Common  Fie 
held,  that,  to  entitle  the  compai 
to  rely  on  the  primd  Ikcie  pro 
of  proprietorship  pointed  out  1 
8. 148,  both  books  must  be  produo 
at  the  trial.  Here,  the  two  boo 
were  produced. 
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the  evidence  clearly  shews  it  was  the  book  intended  to  be        1841. 
•kept  under  the  provisions  of  that  section.     It  contained    jhiTlondon 
the  names  and  additions  of  all  the  persons  whom  the  com-        Grand 
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pony  supposed  to  be  the  persons  entitled  to  shares^  together   Railway  Co. 
with  the  number  of  those  shares^  though  not  in  all  cases      frbemam. 
the  amount  of  subscription  paid  thereon,  and  also  the  pro- 
per number  by  which  each  share  was  distinguished;  and 
the  common  seal  was  firom  time  to  time  affixed,  as  required 
by  the  section. 

This  appears  to  us,  on  principle,  as  well  as  on  the  autho^ 
rity  of  The  Southampton  Dock  Company  v.  Richards,  1  Scott's 
New  Reports,  219,  1  Man.  &  Gr.  4:48,  to  be  a  sufficient 
compliance  with  the  act  to  render  the  book  admissible. 

It  was  argued  that  the  book  produced  contained  the 
names  of  many  persons  not  entitled,  and  omitted  the 
names  of  whole  classes  who  were  entitled,  and  therefore 
ought  not  to  have  been  received ;  but,  if  the  book  is  only 
made  admissible  in  evidence  when  the  company  can  shew 
that  the  persons  whose  names  are  entered  therein  were  the 
persons  actually  entitled  to  be  so  entered,  then  the  provi- 
sion in. the  152nd  section  making  the  book  admissible 
would  be  almost  nugatory.  For  these  reasons  we  think 
the  book  was  prim&  facie  evidence.  The  allegation  that 
the  book  had  been  improperly  kept,  by  reason  of  the  pos- 
sible omission  of  the  seal  to  some  of  the  later  entries  in  the 
first  thousand  numbers,  appears  to  us  quite  immaterial. 
Supposing  that  to  be  as  suggested,  it  only  shews,  that,  as 
to  some  entries  (certainly  not  as  to  any  of  those  in  ques- 
tion), the  book  was  not  perfect :  it  does  not  tend  to  shew 
it  erroneous,  and  even  if  it  did,  we  do  not  think  it  would 
prevent  its  admissibility,  provided  it  is  a  book  kept  bon& 
fide  with  the  intention  of  doing  what  the  act  directs ;  and 
in  essentials  complying  with  its  directions.  The  provisions 
of  the  act  as  to  all  the  details  to  be  included  in  the  book 
are  clearly  to  a  great  extent  merely  directory. 

II.  Supposing,  then,  the  book  to  be  admissible  in  evi-  ".  Prim&  facie 

case  not  rebut- 
ted. 


many,  including  the  defendant,  n 
before  the  act  made  purchases  i 
original  subscribers,  receiving  sci 
ia  respect  of  sncfa  purchases,  and  I 
to  the  secretary  as  Touchers  for  the 
fers  thus  made  were  said  to  be  alt 
to  the  doctrine  laid  down  by  Lore 
Pebrer,  8  B.  &  C.  639,  5  D.  &  R. 
and  to  the  cases  of  Dmerffter  y. 
5  Bing.  24S,  and  BUmdell  t.  ff^ 
may  observe  that  that  doctrine  ' 
decision  of  the  6rst  mentioned  ca 
nor  will  it  be  necessary  for  as  noi 
ness  on  general  principles,  or  dei 
application,  if  it  shall  turn  out  t1 
for  forming  this  company,  has  in 
the  transfers  of  shares  which  ha 
that  time.  The  other  two  cases  f 
tepfu  V.  Pebrer. 

In  this  case  the  evidence  proved 
who  had  paid  their  depodt,  obta 
for  thdr  money ;  that  snch  person 
at  the  office  might  obtain  scrip-ci 
them;  and  that  such  certificate 
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denoe  to  shew  a  primd  facie  case,  then  arises  the  seoon 
question — do  the  facts  conclnsively  rebut  this  {Nrimi  fiici 
evidence?    We  think  they  do  not. 

The  argument  was  that  no  others  than  the  origini 
subscribers,  or  those  to  whom  they  might  have  made  ove 
their  shares  since  the  passing  of  the  act  by  the  mean 
thereby  prescribed,  ought  to  have  been  registered :  wherea 
many,  including  the  defendant,  were  registered,  who  hai 
before  the  act  made  purchases  of  their  shares  firom  th 
original  subscribers,  receiving  scrip-certificates  from  thei 
in  respect  of  such  purchases,  and  bringing  these  certificate 
to  the  secretary  as  vouchers  for  their  ownership.  The  trans 
fers  thus  made  were  said  to  be  altogether  illegal  accordin 
to  the  doctrine  laid  down  by  Lord  Tenterden  in  Josephs  i 
Peln-er,  3  B.  &  C.  689,  5  D.  &  R.  542,  1  C.  &  P.  841, 50: 
and  to  the  cases  of  Dwergier  v.  Fellawes,  2  M.  &  P.  88^ 
5  Bing.  248,  and  Bhmdell  v.  Winsor,  8  Simons,  601.  ^ 
may  observe  that  that  doctrine  was  not  necessary  for  th 
decision  of  the  first  mentioned  case  then  before  the  oooil 
nor  will  it  be  necessary  for  us  now  to  investigate  its  sounc 
ness  on  general  principles,  or  decide  on  the  exteAt  of  \\ 
application,  if  it  shall  turn  out  that  parliament  in  the  ai 
for  forming  this  company,  has  in  fact  given  its  sanction  1 
the  transfers  of  shares  which  had  actually  taken  place  i 
that  time.  The  other  two  cases  fall  extremely  short  of /< 
sephs  V.  Pebrer. 

In  this  case  the  evidence  proved  that  original  subscribei 
who  had  paid  their  deposit,  obtained  the  bankers'  recei] 
for  their  money ;  that  such  persons  producing  their  recdpl 
at  the  office  might  obtain  scrip-certificates  in  exchange  fi 
them ;  and  that  such  certificates  were  commonly  sold  i 
the  market  to  the  amount  of  many  thousands. 

While  this  course  of  dealing  notoriously  prevailed^  tl 
company  obtained  their  act,  with  its  recital  that  a  very  lai| 
sum  had  been  already  subscribed  for.  We  cannot  suppa 
parliament  to  have  been  ignorant  of  the  manner  in  whic 
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these  subscriptions  had  been  made  and  the  transfer  of 
shares  negotiated;  and^  if  the  intention  was^  to  allow  none 
to  be  proprietors  but  such  as  had  originally  been  sub- 
scribers^ it  could  not  have  failed  to  appear  distinctly.  In- 
stead of  this^  the  various  clauses  already  quoted  shew  the 
*  most  lax  emplo3rment  of  all  the  phrases  by  which  property 
in  the  undertaking  could  be  described  out  of  the  most 
popular  vocabulary.  These  expressions  are  not  designedly 
varied  according  to  the  subject-matter  of  the  respective 
clauses^  but  arbitrarily  and  indiscriminately  used  as  all 
bearing  the  same  import.  The  clause  149  fixes  liability 
on  those  who  have  subscribed  or  shall  thereafter  sub- 
scribe. Now^  it  is  clear  that  purchasers  of  shares  in  the 
statutable  form  were  intended  to  pay  the  calls;  but  it 
is  equally  clear  that  those  purchasers  do  not  subscribe  in 
the  strict  sense  of  the  word.  The  calls  are  to  be  made 
on  proprietors;  the  proprietorship  is  to  be  proved  by 
production  of  the  book ;  and  the  book  is  to  contain  the 
names  of  all  who  are  and  from  time  to  time  shall  be  en- 
titled to  shares. 

Taking  all  these  things  into  consideration,  the  court 
cannot  doubt  that  all  are  made  liable  to  pay  calls,  who, 
having  before  the  passing  of  the  act  become  entitled  by  the 
then  well-imderstood  method  of  transfer,  were  afterwards 
registered  as  shareholders. 

There  is  no  principle  of  law  preventing  the  company, 
when  they  came  to  make  lip  the  register  book,  from  treat- 
ing the  then  holders  of  scrip-certificates  applying  for  shares 
as  the  parties  really  contributing  towards  the  600,000/., 
which  the  company  was  by  the  3rd  section  authorized  to 
raise.  It  was  the  manifest  intention  of  the  original  sub- 
scriber that  the  holder  of  his  scrip-certificate  should  be 
treated  as  his  assignee,  and  be  registered  accordingly  as 
a  shareholder.  And  we  see  nothing  in  the  provisions  of 
the  act,  or  in  any  general  principles  of  law  to  prevent  this 
intention  from  being  carried  into  effect. 


1841. 


The  London 
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Railway  Co. 

Freeman. 


waa  not  rebutted  by  shewing  that 
fendant,  vas  the  original  subscribe 
in  question. 

Other  incidental  points  aiinD 
argument  were  observed  upon 
court, 

Judg 


YouNO  V.  Sir  J.  H.  Turing 

ThethipEiiH  X  HIS  was  an  action  of  assompsi 
on  the  diip  Eliza,  valued  at  8,00( 
dam  to  port  or  porta,  place  or  pi 
backwards  and  forwards  and  fin 


(Dutch  bulk}, 
valued  >t 
8,0001.,  wu  ii 


from  Rotter- 

and  Sumatra 

and  back  again  to  a  port  in  HolUnd.  la  the  caunc  af  her 
Goodwin  ^nds,  and  plundered.  She  wai  afterwiuds  rent 
London,  and  notice  of  BbandonmeDt  given  to  the  undernrite 
the  Eliia  wai  cut  away,  ihe  wai  worth  5,8331. ;  that  her  val 
the  aalvage  waa  4201.  It  waa  proved  bjr  Engliib  (vitneuei  1 
■hip  in  England  would  be  4,615/.;  tbat,  if  the  had  been  e 
would  have  been  worth,  when  repaired,  from  4,6001.  to  4,7< 
BrilitA  thip,  it  would  have  been  prudent  for  a  Brititb  ownei 
Dutch  witneues,  that  the  eipenie  of  repairing  her  in  Hollani 
that  her  value  when  repaired  in  Holland  would  not  have  ei» 
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any  rotation,  while  there,  and  thence  to  a  port  of  discharge  1841. 
in  Holland,  with  leave  to  touch  and  stay  at  all  port  or 
ports,  place  or  places,  on  this  side,  at,  and  beyond  the 
Cape  of  Good  Hope,  on  the  outward  and  homeward  voy- 
ages, for  all  purposes  whatsoever/^  Averment,  that,  on 
the  3rd  February,  1836,  the  said  ship  or  vessel  departed 
and  set  sail  from  Rotterdam  on  the  said  voyage  in  the  said 
writing  or  policy  of  assurance  mentioned;  and  that,  after- 
wards, and  whilst  the  said  ship  or  vessel  was  proceeding 
on  her  said  voyage,  and  before  the  completion  thereof, 
and  during  the  continuance  of  the  risk  in  the  said  writing 
or  policy  of  assurance  mentioned,  to  wit,  on  the  5th  Feb- 
ruary in  the  year  last  aforesaid,  the  said  ship  or  vessel  was 
by  the  force  and  violence  of  the  winds  and  waves,  and  by 
stormy  and  tempestuous  weather,  and  by  and  through  the 
perik  and  dangera  of  the  seas,  injured,  damaged,  broken, 
and  bulged,  and  thrown,  cast,  and  wrecked  upon  certain 
sands,  and  thereby  was  broken  and  bulged ;  and  that,  after 
the  said  ship  or  vessel  was  so  wrecked  and  lost,  and  whilst 
the  said  ship  or  vessel  was  lying  on  the  said  sands  as  afore- 
said, and  during  the  continuance  of  the  said  risk  in  the 
said  writing  or  policy  of  assurance  mentioned,  certain 
thieves  and  persons  to  the  plaintiffs  unknown,  unlawfully 
and  feloniously  did  steal,  take,  and  carry  away  divers  parts 
of  and  divers  materials  belonging  to  the  said  ship  or  vessel, 
and  did  then  wrongfully  and  unlawfully  cut,  break,  damage, 
and  spoil  the  said  ship  or  vessel,  and  the  masts,  rigging, 
copper,  body,  tackle,  and  apparel  thereof,  whereby  the  said 
ship  or  vessel  became  and  was  wholly  lost,  and  was  and  is 
of  no  use  or  value  to  the  plaintiffs,  &c. 

The  defendant  below  (plaintiff  in  error)  brought  into 
court  22/.  lis.  6d.,  and  denied  that  the  plaintiffs  below  had 
sustained  damages  to  a  greater  amount ;  upon  which  plea 
the  plaintiffs  below  took  issue. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Guildhall  after  Hilary  Term,  1836. 
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It  appeared  that  the  plaintiffs  below  rended  and  carriec 
on  business  in  Holland  as  meichants  and  ship-ownen 
under  the  firm  of  Taring  &  Tavenraat^  and  were  sabjecti 
of  the  King  of  the  Netherlands ;  that  the  Eliza  was  a  Datd 
ship^  and  the  property  of  the  plaintiffs  below ;  that  tin 
defendant  below  resided  at  Glasgow  in  Scotland^  and  car 
ried  on  business  as  a  merchant  and  underwriter  there ;  that 
the  fact  of  the  Eliza  being  a  Dutch  ship  was  known  to  the 
defendant  below  at  and  before  his  signing  the  policy;  thai 
•  the  Eliza  sailed  from  Rotterdam^  on  her  voyage  to  Batavii 
in  the  island  of  Java  (being  the  voyage  in  the  policy  men- 
tioned) on  the  3rd  February^  1836,  and,  early  in  the  morn- 
ing of  the  5th  February,  she  struck  upon  the  (Joodwii 
Sands,  and  remained  there  until  about  3  o'clock  in  the 
afternoon  of  the  6th  February,  when  she  was  deserted  b] 
the  crew  for  the  salvation  of  their  lives ;  that  the  vessel 
whilst  lying  aground  on  the  Groodwin  Sands,  was  plundered 
of  the  greater  part  of  her  stores  and  rigging,  and  her  masts 
cut  away,  by  certain  persons  unknown ;  that  she  was  gol 
off,  having  suffered  considerable  damage  in  addition  to  the 
loss  of  her  stores  and  masts,  and  was  towed  into  Ramsgatc 
Harbour,  and  notice  of  abandonment  given  to  the  under- 
writers (which  was  not  accepted) ;  that  she  was  in  the 
month  of  May  towed  by  a  steam-boat  round  to  Londoi 
for  the  purpose  of  being  surveyed  in  a  dry  dock  there,  tc 
ascertain  the  extent  of  the  injury  she  had  suffered,  in  about 
eighteen  hours,  without  any  thing  being  necessary  to  be 
done  to  her  except  a  temporary  rudder;  and  that,  aftei 
the  arrival  of  the  ship  in  London,  she  was  put  into  a  drj 
dock  and  surveyed  by  the  surveyors  of  both  parties,  and 
she  was  afterwards  put  into  the  Commercial  Docks,  where 
she  lay  afloat  at  the  time  of  the  trial. 

It  was  further  proved,  that,  at  the  time  of  her  sailing 
upon  her  voyage,  and  of  her  striking  upon  the  Goodwill 
Sands,  the  ship,  with  all  her  stores  and  outfit  for  the  voyage, 
was  worth  70,000  guilders,  being  about  5,833/.  sterlings 
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ihat^  though  she  sustained  considerable  damage  wliilst  1841. 
upon  the  Goodwin  Sands,  she  never  ceased  to  exist  in 
specie  as  a  ship,  and  that  she  might  be  repaired  in  Eng- 
land, in  six  weeks,  as  completely  as  aforesaid,  for  a  sum 
less  than  her  value  at  the  time  of  her  first  sailing  upon 
her  voyage,  and  when  she  struck  upon  the  Groodwin  Sands; 
that  the  expense  of  salvage  of  the  ship  amounted  to  420/.; 
and  that  the  ship,  as  she  lay,  to  sell,  either  in  London  or 
Holland,  for  the  purpose  of  being  broken  up,  was  worth 
about  700/. 

Two  English  witnesses  on  the  part  of  the  plaintifi^  below.  Evidence  u  to 
conversant  with  the  expense  of  repairs  and  value  of  ships  ^^^^ing,  and*" 
in  England,  swore  that  the  expense  of  repairing  and  re-  ^»I"«  ''**««»  "• 
fitting  the  ship  in  England  would  be  4,615/.,  and,  if  the 
ship  had  been  an  English  ship  and  entitled  to  a  British 
register  (which  she  was  not),  when  so  repaired  and  refitted, 
would  be  worth  from  4,500/.  to  4,700/.    They  also  gave  it 
as  their  opinion,   that  any  prudent  owner,  iminsured, 
would  have  repaired  her  if  she  had  been  a  British  ship ; 
and  that,  when  repaired,  the  ship  would  have  been  quite  as 
good  in  all  respects  as  before  the  accident,  and  quite  as  fit 
to  prosecute  her  voyage  to  Batavia. 

Several  Dutch  witnesses  of  experience  in  the  repairing  and 
value  of  ships,  swore  that  the  expense  of  repairing  and  refit- 
ting the  ship  in  Holland  would  be  from  55,000  to  71,000 
guilders,  or  from  4,580/.  to  6,000/. ;  and  that  the  ship  when 
so  repaired  and  refitted  would  be  worth  in  Holland  between 
26,000  and  85,000  guilders,  or  between  2,080/.  and  2,915/. 
And  these  Dutch  witnesses  also  gave  it  as  their  opinion, 
that,  in  the  state  in  which  the  ship  was,  she  could  not 
have  been  repaired  so  as  to  have  been  made  as  good  for 
the  purposes  of  navigation  as  before  the  accident. 

The  defendant  below  called  some  English  witnesses  of  ex- 
perience in  the  repairing  and  value  of  ships  in  England,  who 
stated  that  the  expense  of  repairing  and  refitting  the  ship 
in  England  would  be  about  3,530/.,  and  when  repaired. 


East  Indies,  but  that  the  Eliz 
Dutch  owners  in  two  or  three  v( 
that  the  Eliza,  after  having  beei 
been  sold  in  Holland  for  aa  muct 
whether  she  waa  repaired  there 
the  cost  of  completely  repairing  a 
possible  manner  would  be  less  tl 
of  the  accident  and  of  the  comn: 

It  was  also  proved,  that  a  sh 
in  the  manner  the  Eliza  had  be 
Holland,  and  is  reduced  from 
though  she  may  have  been  repaii 
ble ;  that  it  is  there  considered  < 
thus  stranded  cannot,  on  accoui 
she  must  have  received,  be  rep 
as  before  the  stranding ;  and  tht 
panies  would  not  employ  a  shi 
stranded. 

It  was  further  proved  that  ' 
Eliza  in  England  would  be  less  ' 
in  Holland,  and  less  than  her 
commencement  of  the  voyage  a 
that  she  could  not  be  sold  in 
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On  the  part  of  the  defendant  below,  it  was  insisted  that         I84l. 
the  above  evidence  only  entitled  the  plaintiffs  below  to 
recover  against  him  for  a  partial,  and  not  for  a  total  loss. 

His  lordship  told  the  jury :  that,  in  considering  whether 

•      ,  ,  .,,  ,  ,        Direction  to  the 

the  loss  was  a  total  or  a  partial  loss,  they  were  not  to  take  jury. 
into  their  consideration  the  circumstance  of  the  ship  being 
valued  at  8,000/.  in  the  policy. 

Whereupon  it  was  insisted,  that  the  circumstance  of  Exception  on 
the  ship  being  valued  at  8,000/.  was  a  material  circum-  defendaiu '^^ 
stance  for  the  jury  to  take  into  their  consideration  upon  *'®*°^- 
the  question  whether  the  loss  was  total  or  partial;  and 
that,  if  the  ship  after  the  stranding  remained  in  specie  as  a 
ship,  and  could  be  repaired,  so  as  to  be  as  good  as  she  was 
before  the  accident  for  the  purpose  of  navigation  and  of 
the  voyage  in  which  she  was  engaged,  for  a  sum  less  than 
tiie  value  of  the  ship  at  the  commencement  of  the  voyage, 
the  loss  was  partial,  and  not  total. 

His  lordship  further  told  the  jury,  that  they  were  to  Further  dircc- 
take  into  their  consideration  the  cost  of  the  repairs  on  ^^^^' 
the  one  hand,  and  on  the  other  what  would  be  the  intrinsic 
value  of  the  ship  to  the  owner  under  all  the  circumstances 
attending  her  after  she  was  repaired ;  and  that  they  were 
to  say  whether  the  owner  of  this  ship,  being  a  man  of  pru- 
dence and  discretion,  and  uninsured,  would,  under  all  the 
existing  circumstances,  have  repaired  his  ship  or  not :  that, 
if  a  prudent  and  discreet  owner,  being  uninsured,  woidd 
have  repaired  the  ship,  the  plaintiffs  below  ought  to  have 
done  so,  and  the  loss  in  that  case  was  only  a  partial  loss ; 
and,  if  such  person  would  not  have  repaired  his  ship,  the 
loss  was  a  total  loss. 

Whereupon  the  counsel  for  the  defendant  below  ex-  Further  excep- 
cepted  to  this  opinion,  and  insisted  that  the  circumstances  rnUdeVenUant 
of  the  plaintiffs  below  having  been  domiciled  in  Holland,  *'^^°^- 
and  of  the  ship  being  a  Dutch  ship,  were  not  material  for 
determining  whether  the  loss  was  total  or  partial;  and 
that  the  jury  ought  not  to  consider  what  would  be  the  value 
of  the  ship  to  such  owner. 


pftrtial  one,  ttiey  were  not  to  tak 
the  circumBtance  of  the  ship  bein 
policy,  although  she  might  have  b 
so  as  to  be  quite  as  good  in  all  n 
dent,  and  quite  as  fit  to  prosecuti 
was  insured,  for  a  sum  consideial 
that  they  were  to  take  into  their 
the  repairs  on  the  one  hand,  e 
would  be  the  intrinsic  valne  of  th 
all  the  rarcnmstances  attending  h 
and  that  they  were  to  say  wheth< 
being  a  man  of  prudence  and  d 
would  nnder  all  the  existing  drc 
his  ship  or  not;  that,  if  a  pmi 
being  uninsured,  would  have  rep 
tifis  below  ought  to  have  done 
case  was  only  a  partial  loss;  bi 
not  have  repaired  his  ship,  the  I 
that,  in  estimating  the  value  of  t 
loss  was  total  or  partial,  the  joi^ 
consideration  the  circumstances 
having  been  domiciled  in  Hollai 
Dutch  ship,  together  with  all  t 
aforesaid;  and  that  the  jury  ougl 
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as  before  the  stranding,  and  that,  in  Holland,  a  ship,  if  1841. 
stranded,  though  afterwards  repaired  so  as  to  make  her 
qoite  as  good  for  all  purposes  of  navigation  and  of  the 
voyage  she  was  to  perform  as  she  was  before  and  at  the 
time  of  the  stranding,  lost  her  character  as  a  ship,  and 
was  reduced  to  a  lower  class — ought  not  to  have  been 
taken  into  consideration  by  the  jury  in  forming  their 
opinion  of  the  intrinsic  yalue  of  the  ship,  and  whether  she 
was  or  was  not  worth  repairing,  nor  whether  the  loss  was 
total  or  partial.    The  case  was  argued  by — 

fflghtman,  for  the  plaintiff  in  error,  and  by  JV.  H,  Wat- 
son,  for  the  defendants  in  error. 

On  the  part  of  the  plaintiff  in  error,  it  was  insisted, 
that  the  loss  was  not  a  total  loss  if  the  ship  could  be  re- 
paired so  as  to  be  in  all  respects  as  good  as  she  was  as  a 
ship  before  the  loss,  at  a  cost  less  than  the  amount  of  the 
value  in  the  policy;  and  that  the  circumstance  of  the  vessel 
being  Dutch,  and  of  a  custom  in  Holland  to  consider  that 
a  ship  which  has  been  stranded  cannot  be  repaired  so  as  to 
make  her  as  good  as  she  was  before,  and  that,  even  if  she 
is  in  fact  made  as  good  as  before,  she  loses  her  class, 
and  is  disqualified  for  certain  employments,  ought  not  to 
have  been  left  to  the  jury  as  points  which  they  were  to 
take  into  their  consideration  in  determining  between  a 
total  and  a  partial  loss. 

On  the  part  of  the  defendants  in  error,  it  was  contended, 
that  the  true  question,  in  a  case  like  the  present,  was, 
whether  or  not  an  uninsured  prudent  owner  would  under 
all  the  circumstances  repair  the  ship ;  that,  for  a  jury  to 
determine  that  question,  they  were  bound  to  take  all  cir- 
cumstances belonging  to  the  ship,  with  reference  to  its 
value,  into  consideration;  and  that,  in  determining  the 
prudence  of  repairing  the  ship,  the  real  value  of  the  ship, 
and  not  the  sum  at  which  she  is  valued  in  the  policy,  is 

the  matter  to  be  considered. 

Cur.  adv.  vult. 


evideace  aet  forth  in  the  bill  ( 
fore  the  time  when  the  ship  w 
5,833^.  sterling ;  that  her  valt 
that  the  salvage  vas  420/.  Tw 
that  the  expenses  of  repairing 
be  4,6ig/.j  that,  if  she  had  bee 
ter,  she  nould  have  been  yi 
4,500/.  to  4,700/.;  and  that,  if 
it  would  have  been  prudent  1 
her.  Several  Dutch  witnesses 
repairing  her  in  Holland  would 
that  her  value  when  repaired  u 
side  have  been  2,915/.  The  d 
materially  vary  this  evideDce : 
to  shew  that  the  trading  con 
employ  a  vessel  that  has  been 
which  this  ship  was  stranded,  1 
have  been  repaired;  and  tha 
her  value  in  Holland. 

The  Chief  Justice,  in  bdiudi 
in  conaidering  whether  this  vt 
total  loss,  they  ought  not  to  1 
in  the  policy.     He  also  told  th 
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To  this  charge  of  the  Chief  Justice  two  objections  were  1841. 
taken,  and  are  made  the  subject  of  this  bill  of  exceptions.  young 
The  first  is,  that  he  ought  to  have  told  the  jury,  tliat,  in       ^  »• 

'  °  rf     ^'  '  Turing. 

'determining  whether  the  loss  was  total,  they  ought  to  take 
into  their  consideration  the  estimated  value  of  the  ship  in 
the  policy. 

I  am  not  aware  of  any  case  or  principle  in  the  law  of  in**  First  exception. 
surance  which  makes  the  estimated  value  in  the  policy  a 
circumstance  on  which  the  question  of  total  or  partial  loss 
ought  to  turn.  The  agreed  value  in  the  policy  of  the  sub- 
ject insured  is  intended  to  save  the  expense  and  doubt  that 
may  attend  the  investigation  of  value,  as  affecting  the 
quantum  of  compensation  only.  It  may  operate,  accord- 
ing to  events,  to  the  advantage  or  detriment  of  either 
party ;  and,  where  no  fraud  exists,  both  are  bound  by  it. 
We  are  of  opinion  that  there  is  no  ground  for  the  first 
exception. 

The  second  exception  is,  that  the  Chief  Justice  ought  Second  excep- 
not  to  have  directed  the  jury  to  take  into  their  considera-  "°"* 
tion  all  the  circumstances  that  affected  the  ship ;  and  that 
he  ought  to  have  instructed  them  to  lay  entirely  out  of 
their  consideration  the  national  character  of  the  ship,  and 
the  consequences  resulting  therefrom. 

We  cannot  agree  to  the  propriety  of  this  exception.  The 
Chief  Justice  has  laid  down  the  usual  and  recognized  rule, 
that  the  jury  ought  to  consider  whether  under  all  the  cir- 
cumstances attending  the  ship,  a  prudent  owner,  if  unin- 
sured, would  have  repaired  the  vessel.  Now,  to  the  value 
of  the  repairs  must  be  added  her  value  as  she  lay  in  the 
dock,  that  is^  to  4,615/.  must  be  added  700/.,  making 
5,3IM.  as  the  cost.  Upon  which  the  Dutch  witnesses  say 
her  vfliiie  in  Holland  would  on  the  outside  not  have  ex- 
ceeded 2,915/.  The  English  witnesses  make  the  amount 
of  die  repairs  less  ;  and  they  say,  had  she  been  a  British 
ship,  with  a  British  register,  she  would  have  been  worth 
more  than  the  repairs ;  and  that,  in  that  case,  it  would 
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am  Appear  iimi.  hbi:  wouiu  uuv 
eUe.  Is  it,  then,  to  be  com 
to  attend  to  the  drcumstaoc 
when  repaired  ?  Has  it  ever 
of  a  ship  when  repaired  is  an 
mine  whether  she  ought  to  I 
damaged  ?  or  that,  if  the  amo 
the  value  they  will  confer  oe 
abandon,  and  claim  a  total  I 
jury  have  no  right  to  look 
she  was  a  Dutch  ship,  and  tl 
in  Holland  her  value  when  fi 
less,  in  consequence  of  her  disi 
of  repairs.  For  the  same  rei 
that  the  jury  ought  to  lay  01 
she  was  tiol  a  British  ship, 
iu  England,  when  repaired, 
of  repairs,  not  being  entitli 
stanttal  fact  is,  that  her  valui 
the  cost.  The  reason  of  th< 
want  of  a  British  register ;  in 
in  Holland,  which  would  pre 
price  for  her  equal  to  the  i 
stances  existed  and  affected 
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in  Holland.     If  this  evidence  be  admissible  at  all^  may         i84l. 
not  the  witnesses  go  on  to  allege  the  reasons  of  their      ^TP' 
opinion  in  both  cases  ?     Suppose  that^  in  giving  evidence  v. 

of  her  value^  the  witnesses  had  proved^  that,  for  different 
reasons,  peculiar  severally  to  each  maritime  state  in  Europe, 
but  all  existing  at  the  time  of  the  insurance,  the  ship, 
when  repaired,  could  not  have  been  sold  at  all,  or  could 
only  have  been  sold  for  a  price  next  to  nothing :  could  it 
be  gravely  alleged  that  the  jury  could  not  take  this  into 
their  consideration,  because  the  underwriters  know  nothing 
of  the  laws  or  usages  of  the  other  maritime  nations  besides 
their  own  ?     That  proposition,  viz.  that  the  underwriters 
are  not  presumed  to  know  the  usages  or  laws  of  foreign 
states,  has  indeed  been  urged  by  the  counsel  for  the  plain* 
tiff  in  error  beyond  what  is  consistent  either  with  reason 
or  practice.     The  underwriters  upon  a  foreign  ship  or  a 
foreign  voyage  are  presumed  to  know  the  usages  and  the 
laws  which  affect  that  ship  or  that  voyage.     But,  if  the 
proposition  were  true  to  any  extent,  it  has  no  place  in  this 
argument :  for,  the  question  is  not  about  their  knowledge 
real  or  presumed,  but  a  question  about  a  fact  which,  whe- 
ther th^  knew  it  or  not,  affects  the  value  of  the  ship.     K, 
indeed,  the  depreciated  value  of  the  ship  had  arisen  from 
any  circumstance  occurring  after  the  policy  was  effected,  and 
wholly  unconnected  with  the  perils  insured  against,  such 
as,  a  new  law  or  regulation  affecting  trade  or  shipping,  the 
case  would  have  presented  a  question  well  worthy  of  consi- 
deration, upon  which  however  it  is  unnecessary  to  offer  any 
opinion.  Where  such  circumstances  occur,  it  may  be  neces- 
sary to  qualify  the  proposition,  that,  if  a  prudent  owner,  un- 
insured, would  not  repair  the  vessel,  it  would  be  a  total  loss. 
But,  as  the  case  now  stands,  if  the  jury  are  to  lay  out  of 
their  consideration  all  the  previous  circumstances  that  may 
eventually  affect  the  value  of  a  Dutch  ship,  they  must  by 
the  same  rule  disregard  all  the  circumstances  that  may 
affect  the  value  of  a  ship  of  any  nation.     By  what  criterion, 
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with  her  and  which  aft'cct  t 
instead  of  considering  these 
upon  a  question  whether  a  pi 
turn  their  attention  to  no  ot} 
of  repairs  and  the  original  va 
■Whereas,  in  MUler  v.  Fletche 
says  :  "  If  she  had  been  repaii 
might  have  exceeded  what  i 
return  to  Lotidoa."  This  ca 
follow  on  the  same  subject, 
actual  price  of  the  ship  wb« 
original  value. 

There  is  one  plain  way  o 
If  the  underwriters  had  accej 
they  have  repaired  the  ship  t 
have  taken  into  consideratioi 
and  could  not  obtain  a  Britie 
a  Dutch  ship,  and  could  n( 
Holland,  because,  under  th 
trading  companies  would  ni 
that  the  exclusive  laws  of  al 
affect  her  value  in  each  ?  A 
and  mnst  have  considered  i 
have  led  them  to  sell  the  shi 
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ACCOMMODATION  ACCEPT- 
ANCE. 
See  Bills  of  Exchange,  II. 

ACCOUNT  STATED. 
Evidence  to  tupport, 
H.  and  C.  acted  as  trustees  in  the  ad- 
ministration of  the  estate  of  an  insol- 
vent, and  as  such  became  indebted  to 
the  plaintiff.  In  an  action  brought  to 
recover  this  debt,  the  plaintiffs,  being 
obliged  to  resort  to  the  count  upon  an 
account  stated,  proved  that  H.  called  at 
their  counting-house,  and  was  shewn 
the  account  in  the  ledger  by  their  clerk, 
that  he  objected  to  one  of  the  items,  but 
made  no  remark  as  to  the  others,  and 
that  he  promised  to  send  com  from  the 
estate  for  the  balance :  and  further,  that, 
H.  and  C.  were  several  times  together  at 
the  counting-house,  that  the  amount  of 
the  debt  was  mentioned  without  being 
objected  to  at  a  meeting  of  the  creditors 
at  which  both  were  present,  and  that 
C.  had  by  letter  admitted  that  there  was 
a  debt  due  to  the  pontiffs :-— Held,  suf- 
ficient evidence  of  an  account  stated  by 
H.,  and  that  the  jury  were  warranted 
in  inferring  from  the  circumstances  that 
he  had  authority  to  bind  C.  Chisman 
V.  Count,  569. 


ACKNOWLEDGMENT. 

Under  3  <^  4  Will,  4,  c.  74. 

Affidavit  verifying  the  Notarial 

Certificate, 

1.  The  court  directed  the  officer  to  re- 
ceive an  affidavit  verifying  the  certifi- 
cate of  an  acknowledgment  by  a  mar- 
ried woman  under  the  8  &  4  Will.  4, 
c.  74,  made  by  a  notary  public  at  Carls- 
ruhe,  in  Germany,  the  commissioner 
himself  declining  to  make  the  affidavit.* 
In  re  Pearsall,  188.    • 

2.  The  affidavit  verifying  the  notarial 
certificate  of  the  due  taking  of  an  ac- 
knowledgment under  the  8  &  4  Will.  4, 
c.  74,  s.  85,  may  in  Russia  be  sworn  be- 
fore a  British  consul ;  no  magistrate  in 
that  country  having  authority  to  admi- 
nister oaths.  Ex  parte  Anne  Bayley, 
523. 

ACTION  ON  THE  CASE. 
See  Case. 

AFFIDAVIT. 
I.  Description  of  Deponent, 
"  A.  A.  of  No.  21,  Tokenhouse  Yard, 
Lothbury,  in  the  city  of  London,  clerk 
to  C.  K.  of  the  same  place" — is  a  suffi- 
cient description  of  the  deponent  in  an 
affidavit.    Cooper  v.  Foulkes,  200. 
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II.  ArUiquUy. 
Antiquity  b  m  general  no  objection  to 
an  affidavit.    Wynne  v.  Wynne,  615. 

III.  Scandal  and  Impertinence. 
Affidarits  referred  for  scandal  and 
impertinence.    BaUs  v.  Smythe,  495. 

IV.  On  McHonfor  a  Distringas — See 
Distringas. 

V.  On  Motion  for  New  Trial. 
Affidavits  are  admissible  to  shew  how 
the  jury  were  directed  in  the  case  of  a 
trial  before  a  sheriff,  where  the  notes 
are  silent  on  the  subject.  Mai^tts  r. 
Cowley,  583. 

AGENT. 
See  Shipping,  II.  4. 


AGREEMENT. 
I.  Parol  Agreement. 

1.  Verbal  agreement  set  up  in  answer 
to  aa  action  against  an  administratrix 
upon  the  covenant  of  the  deceased. 
Harris  v.  Goodwyn,  459. 

2.  The  plaintiff  declared  on  a  parol 
agreement : — Held,  thai,  under  non  as- 
sumpsit, the  defendant  was  at  liberty  to 
shew  that  there  never  had  been  any 
agreement  between  himself  and  the 
plainti£F  to  the  effect  stated  in  the  de- 
claration other  than  under  seal.  Filmer 
T.  Bumby,  689. 

II.  Condition  Precedent. 
Where  an  agreement  stipulates  for 
the  performance  of  several  acts  by  both 
of  the  parties  to  it,  neither  of  which 
per  se  goes  to  the  whole  consideration, 
the  performance  of  any  one  of  them 
will  not  be  construed  to  be  a  condition 
precedent,  unless  such  be  the  obvious 
intention  of  the  parties.  Kemble  v. 
MUks  121. 


III.  General  Allegation  of  Pe if ormance 
Where  the  acts  to  be  done  on  the  om 
side  and  on  the  other  are  concurrent,  ii 
declaring  for  a  breach  the  plaintiff  neec 
not  aver  specific  performance  on  hii 
part ;  a  general  allegation  that  he  wai 
ready  and  willing  to  perform  the  agree 
ment,  and  notice  thereof  to  the  defend 
ant,  ii\ill  suffice.  Kemble  v.  Mills,  121 
And  see  Proctor  v.  Sargent,  289. 

AMENDMENT. 
I.  Of  Record  under  the  9  Geo.  4,  c.  15 
and^Si4t  Will.  4,  e.  42,  s.  23. 
1.  The  plaintiff  declared,  that,  in  con 
sideration  that  he  had  at  the  request  q 
the  defendant  lent  and  advanced  to  on 
R.  B.  the  sum  of  24/.,  and  would  len 
and  advance  to  R.  B.  the  further  sui 
of  21.  per  week,  the  defendant  undei 
took  and  promised  to  repay  to  tb 
plaintiff  as  well  the  24/.  as  the  said  fin 
ther  sum  of  2/.  per  week  so  long  as  th 
plaintiff  should  continue  to  lend  an 
advance  the  same  to  it.  B.,  and  sue 
other  sums  as  he  should  so  lend  and  ac 
vance  to  R.  B.  as  aforesaid  :  the  hreac 
assigned  was,  the  non-payment  of  tl 
24/.,  and  14/.  for  seven  weeks'  advazH 
of  2/.  per  week,  and  also  of  the  furtlK 
sum  of  138/.  6^.  M. :  and  the  partici 
lars  of  demand  claimed  those  thn 
sums.  The  defendant  pleaded  non  a 
sumpsit,  set-off,  and  payment.  At  tl 
trial  the  plaintiff  gave  in  evidence 
guarantie  in  the  following  terms : — " 
beg  that  you  will  continue  to  advao 
the  sum  of  2/.  per  week  to  Mr.  R.  I 
and  I  hereby  engage  to  repay  you  i 
monies  you  may  advance  to  him  in  a 
dition  to  the  24/.  you  have  already  1 
him  have  at  my  request  to  this  date  :*' 
Held,  that  this  was  a  guarantie  limit 
to  the  24/.  and  the  weekly  advances 
2/.,  and  consequently  that  there  wai 
variance  between  the  record  and  1 
document  produced  in  evidence ;  I 
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that  it  was  a  case  in  which  the  judge 
had  authority  under  9  Geo.  4,  c.  15,  or 
the  3  &  4  Will.  4,  c.  42,  s.  23,  to  amend 
at  the  trial — the  defendant  heing  allow- 
ed such  costs  as  should  appear  to  liave 
heen  occasioned  hy  the  excessive  claim 
of  the  plaintiff.  Smith  v.  Brandram, 
539. 

2.  In  assumpsit  upon  an  agreement 
containing  various  stipulations  upon 
either  side,  not  dependent  on  each  other, 
the  plaintiff  omitted  to  set  out  the  whole 
of  them  : — Held,  that  the  variance,  if 
any,  might  he  amended  at  the  trial,  un- 
der the  3  &  4  Will.  4,  c.  42,  s.  23.  Clark 
V.  Morrell,  17. 

3.  In  an  action  of  slander,  the  words 
chaiged  to  have  heen  spoken  hy  the  de- 
fendant were— "S.  (the  plaintiff)  has 
got  himself  into  trouhle  :  he  is  out  on 
hail  for  100/.,  and  he  is  to  he  tried  at 
the  Old  Bailey  next  Monday  for  huying 
cocks  which  have  heen  stolen  from  P.  & 
Co.  hy  one  of  their  apprentices,  who 
sold  them  to  a  person  named  W.,  who 
again  sold  them  to  S."  The  words 
proved  were — "  S.  has  got  himself  into 
trouhle  :  he  Lb  out  on  hail  for  100/.,  and 
I  have  heard  he  b  to  be  tried  &c. :" — 
Held,  a  variance,  which  the  judge  at 
Nisi  Prius  had  authority  to  amend  un- 
der the  3  &  4  Will.  4,  c.  42,  s.  23.  Smith 
v.  Ejiowelden,  657. 

II.  OfPostea  by  Judges  Notes, 
In  an  action  for  breach  of  a  charter- 
party,  three  breaches  were  assigned  in 
the  declaration,  and  the  plaintiffs  ob- 
tained a  general  verdict.  The  court 
awarded  a  venire  de  novo  on  the  ground 
that  one  of  the  breaches  was  ill  assign- 
ed : — Qusre,  whether  it  was  competent 
to  the  judge  who  tried  the  cause  after- 
wards to  amend  the  postea  by  confin- 
ing the  verdict  to  the  issues  raised  on 
the  other  two  breaches.  Gould  v.  Oli- 
ver, 636. 


III.  Of  Recdfloery, 
The  court  refused  to  permit  an  old 
recovery  to  be  amended  by  the  insertion 
of  a  parish,  the  words  of  the  deed  being 
large  enough  to  embrace  it,  and  the 
omission  being  consequently  cured  by 
the  3  &  4  Will.  4,  c.  74,  s.  8.  Evans, 
Vouchee,  83. 

» 
ANNUITY. 
A  testator  by  his  will  bequeathed  an 
annuity  or  clear  yearly  rent-chaige  to 
S.,  the  wife  of  his  son  J.,  **  during  her 
life,  or  so  long  as  her  conduct  and  be- 
haviour should  be  discreet,  and  meet 
with  the  approbation  of  the  testator's 
widow,  or  which,  in  case  of  her  death, 
should  be  approved  of  by  the  survivors 
or  survivor  of  his  trustees :" — Sembhy 
that  thb  is  a  condition  subsequent,  the 
performance  of  which  need  not  be  aver- 
red by  the  party  claiming  to  be  entitled 
to  the  annuity.     Wynne  v.  Wynne, 

278. 

And  see  Attorney,  I. 

ARBITRATION. 
I.  Authority  of  Arbitrator. 
1 .  By  an  order  of  Nisi  Prius  in  an 
action  by  one  D.F.T.  against  one  H.  S., 
a  verdict  was  taken  by  consent  for  the 
plaintiff  for  10,000/.,  the  damages  in 
the  declaration,  subject  to  the  award 
of  an  arbitrator,  who  was  to  settle  the 
cause  and  all  matters  in  difference  be- 
tween the  parties  ;  and  it  was  provided 
that  H.  S.  should  pay  to  the  ai-bitrator, 
on  or  before  the  10th  October,  1839, 
3,500/.,  to  be  paid  out  by  him  to  such 
of  the  pai-ties  i3s  he  should  think  fit ; 
that,  if  the  money  were  not  paid  to  the 
arbitrator,  judgment  should  be  signed 
for  the  damages  in  the  declaration,  and 
execution  should  issue  for  2,637/.  and 
costs,  and  interest  thereon  from  a  given 
day,  together  with  the  costs  of  the  re- 


ference  and  of  &iiy  award  the  arbitrator  I 
might  then  hare  made  ;  that  the  arbi-  | 
tntor  should  order  and  determine  what  I 
he  should  think  fit  to  be  done  by  the 
parties  respecting  tlie  matters  in  dis-  j 
pnte  ;  and  that  the  costs  of  the  cause  , 
ahould  abide  the  event  of  the  award,  to  i 
be  taxed  bj  the  proper  officer,  and  the 
costs  of  the  reference  should  be  in  the  | 
discretion  of  the  arbitrator.  The  3,500^ 
was  duly  paid  to  the  arbitrator.  U.  S. 
commitUd  an  act  of  bankruptcy  on  the 
14th  December,  1830,  and  on  tbe  same 
day  a  docket  was  struck  against  hiin, 
and  notice  thereof  given  toD.F.T.  and 
also  to  the  arbitralor.  On  the  18th  tbe 
arbitrator  made  hia  award,  declaring 
that  D.  F.  T.  WOE  entitled  to  recover, 
and  to  have  a  verdict  entered  for  him 
on  the  several  isaues  joined  in  the  cause; 
that  he  had  sustwned  damages,  by  rea- 
son of  the  premises  in  the  pleadings  in 
the  cause  mentioned,  ani  also  of  the 
several  other  matters  in  difference,  to 
the  amount  of  6,067/.  ;  that  the  .^,500?. 
depouted  with  him  the  arbitrator  should 
be  pud  to  D.  F.  T.  on  account  of  such 
damages ;  that  H.  S.  sliould  at  a  time 
and  place  named  pay  to  D.  F.  T.  2,567/. 
being  the  balance  of  such  damages,  and 
also  the  costs  of  the  reference  and  award, 
to  be  taxed  by  the  proper  officer ;  and 
that,  upon  payment  of  tbe  damnges, 
costs,  and  charges  to  D.  F,  T.,  he  should 
forthwith,  when  required,  at  the  ex- 
pense of  H.  S.,  convey  to  him  his  inte- 
rest in  certain  property,  according  to 
tbe  terms  of  the  agreement  which  gave 
rise  lo  the  action  ; — 

Held,  that  tlie  bankruptcy  of  H.  S. 
before  the  making  of  the  award  did  not 
entiUehisasMgnees  to  claim  the  3,500/., 
it  having  been  deposited  with  the  arbi- 
trator in  the  character  of  stakeholder, 
to  abide  hb  decision.  Tayler  v.  Mar- 
ling, 374. 
2.  Whether,  under  ordinary  circum- 
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IV.  Motion  to  8€t  €uide  the  Award, 

1.  Upon  a  reference,  by  order  of  Nisi 
PriuSy  of  a  cause  and  all  matters  in  dif- 
ference,  one  of  the  issues  in  the  cause 
being  joined  on  a  plea  of  set-offy  the 
arbitrator  ordered  the  verdict  to  be 
(with  an  immaterial  exception)  entered 
for  the  plaintiff  on  all  the  issues,  as- 
sessing the  damages  generally  :  he  also 
ordered  the  plaintiff's  costs  of  the  refer- 
ence to  be  paid  on  or  before  a  certain 
day  (which  happened  to  be  Sunday), 
and  before  the  expiration  of  the  time 
allowed  by  law  to  the  defendant  for 
moving  to  set  aside  the  award  : — Held, 
no  ground  for  impeaching  the  award. 
Hobdell  V.  Miller,  165. 

2.  Upon  a  submission  of  matters  in 
difference  to  the  award  of  three  arbitra- 
tors or  any  two  of  them,  the  parties  are 
entitled  to  have  the  joint  judgment  of 
two  at  least  of  the  arbitrators  upon  every 
point  submitted  to  them.  Little  v. 
Newton,  609. 

3.  Therefore,  where  the  reference 
was  to  a  barrister  and  two  merchants, 
or  any  two  of  them,  and,  after  the  whole 
matters  had  been  fully  gone  into,  the 
barrister  and  one  of  the  merchants 
agreed  to  an  award  in  favour  of  the 
plaintiffs  for  a  certain  sum  (the  other 
in  some  degree  dissenting),  subject  to 
the  decision  of  the  barrister  upon  a 
point  of  law,  and  the  latter,  without 
any  further  communication  with  either 
of  the  other  arbitrators,  drew  up  the 
award  in  &vour  of  the  plaintiffs  for  the 
sum  before  mentioned  (having  decided 
the  point  of  law  for  him),  signed  it,  and 
sent  it  for  execution  by  whichever  of 
the  other  arbitrators  might  choose  to 
agree  with  it — the  court  set  aside  the 
award.     lb. 

4.  Whether  in  such  a  case  it  would 
be  any  objection  to  the  award,  that  it 
was  executed  !)y  the  two  arbitrators  at 
different  places  and  on  different  days — 


they  having  previously  agreed  defini- 
tively as  to  what  the  award  should  be 
— Quitre,    lb. 

5,  No  motion  touching  an  award  can 
be  heard  on  the  last  day  of  term.  Big* 
nail  V.  Gale,  682. 

V.  Attachment  for  Non-payment  of  Costs 
of  Award, 
A  cause  was  referred,  the  costs  of  the 
cause  to  abide  the  event  of  the  award, 
and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator. 
The  arbitrator  found  that  the  defendant 
was  entitled  to  judgment,  and  directed 
that  the  costs  of  the  award  should  be 
paid  by  the  plaintiff: — Held,  that  the 
defendant  was  not  entitled  to  a  rule 
absolute  in  the  first  instance  for  an  at- 
tachment for  non-payment  of  his  costs. 
Daniell  v.  Beadle,  155. 

ARREST  OF  JUDGMENT. 
See  Charterparty. — Pleading^  I.  2. 

ASSURANCE. 
See  Insurance. 

ATTACHMENT. 

I.  For  Non-payment  of  Costs  of  an 

Award — See  Arbitration,  V. 

II.  For  Non-delivery  of  Bill  of  Costs — 

See  Attorney,  III. 

ATTORNEY. 
I.  Changing, 
One  S.  W.,  who  was  living  apart  from 
her  husband,  claimed  under  the  will  of 
his  late  father  an  annuity,  which  she 
had  received,  without  opposition  from 
him,  for  upwards  of  thirty  years.  The 
annuity  being  in  arrear,  the  husband, 
upon  receiving  from  his  wife's  attomies 
an  indemnity  against  costs,  jointly  with 
her  signed  a  dbtress  warrant.  The  dis- 
tress was  replevied^  and  the  proceedings 


liberty  to  chwige  his  attorney,  to  with- 
draw the  avowry,  and  to  let  judgmant 
go  by  default,  npon  a  guggestion  that 
ho  himaelf  wu  the  party  beneficially 
entitled  to  the  annuity,  it  not  being 
gtven  to  the  wifa  for  her  »eparate  use : — 
The  conrt  diecharged  the  rule  with  costB. 
Wynne  v.  Wynne,  GIS. 

II.  Cottt  ai  between  Attorney  and  Client. 
To  BaBumpait  upon  a  apecial  agree- 
ment to  pay  certain  coats  as  between 
attorney  and  client,  the  defendant  plead- 
ed tliat  he  offered  to  pay  ajiutandrea- 
amable  twit  in  satisfaction  and  discharge 
of  such  costs: — Held,  that  thisplea  was 
not  mat^ned  by  evidence  of  an  offer  to 
pay  wAaf  thould  be  found  due  on  taxation. 
mmer  V,  Bumliy,  G8S. 

III.  Attadimmtfor  Non-delivery  of  Bill. 
A  rule  nisi  for  an  attachment  against 

an  attorney  for  non-delivery  of  a  bill  of 
coats  pnreuant  to  a  judge'a  order,  can- 
not be  granted  on  the  last  day  of  term. 
Nor  will  the  conrt  grant  the  mle  to 
shew  cause  at  Chambers,  seeing  that  the 
attachment  can  only  iaaue  by  the  order 
of  the  court.    Aahmore  v.  Ryi)ley,  203. 

AWARD. 
See  Abditbation. 
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III.  Irish  Commission. 
1.  Eights  of  Assignees  under. 
The  assignees  under  an  Irish  com- 
mission of  bankrupt  (under  the  6  &  7 
Will.  4,  c.  14)  may  maintain  an  action 
here  to  recover  a  debt  contracted  with 
the  bankrupt  in  this  country.  Fergus- 
son  Y.  Spencer,  229. 

2.  Operation  of  Certificate. 
And  a  certificate  under  that  statute 
operates  a  bar  a»well  of  debts  due  from 
the  bankrupt  in  England  or  Scotland 
as  of  those  incurred  by  him  in  Ireland : 
and  consequently  a  release  by  an  Irish 
certificated  bankrupt  of  the  surplus  of 
his  estate,  renders  him  a  competent  wit- 
ness in  an  action  by  the  assignees  for 
the  recovery  of  a  debt  in  our  courts. 
Fergusson  v.  Spencer,  229. 

BARON  AND  FEME. 
Agency  of  Wife. 
To  assumpsit  for  work  done  and  at- 
tendance given  by  the  wife  of  the  plain- 
tifiP  for  the  defendants,  the  latter  pleaded 
payment  to  the  wife,  without  averring 
that  she  had  authority  to  receive  it : — 
Held,  bad,  on  special  demurrer.  Ofiley 
V.  Clay,  372. 

BENEFICE. 
See  Ecclesiastical  Prefebment. 

BENEFIT  SOCIETY. 
Construction  of  Rules. 
By  one  of  the  rules  of  a  benefit  so- 
ciety, it  was  provided  that  the  com- 
mittee should  meet  whenever  summoned 
by  the  secretary,  **for  the  purpose  of 
examining  candidates  for  admission,  and 
to  settle  and  determine  any  matter  re- 
lating to  the  breach  or  non-observance 
of  the  articles  of  the  society  by  any  of 
its  members,  and  their  exclusion  in 
consequence  thereof,  and  to  settle  and 
determine  any  other  matter  or  thing  re- 


lating to  the  soeietyy  subject,  neverthe- 
less, to  the  confirmation  of  the  society  at 
their  next  quarterly  meeting."  By  other 
rules  provbion  was  made  for  a  gradu- 
ated scale  of  allowance  to  sick  members 
according  to  the  state  of  the  funds  and 
the  period  during  which  the  member 
continued  a  charge  on  it,  and  for  sums 
to  be  paid  on  the  death  of  a  member  or 
a  member's  wife ;  and  persons  receiving 
the  sick-allowance  were  prohibited  from 
working.  The  plaintiff,  a  member  of 
the  society,  had  been  for  some  time  in 
receipt  of  the  sick-allowance  in  conse- 
quence of  an  accident  that  was  likely 
permanently  to  disable  him  from  the 
exercise* of  Ills  trade,  when  the  com- 
mittee, in  November,  1824,  with  hb 
assent,  made  the  following  resolution : — 
**  That  J.  T.  (the  plaintiff)  be  allowed 
7^.  per  week,  for  life,  with  permission 
to  attend  to  any  business  he  may  be 
able  to  transact,  on  consideration  of  his 
giving  up  all  further  chum  on  the  so- 
ciety during  his  life  (including  his  wife's 
death-money),  and  also  relinquishing 
all  claim  on  the  society  at  his  own  de- 
cease." This  resolution  was  signed  by 
one  of  the  defendants  as  secretary, 
and  by  the  other  defendant,  a  mem- 
ber of  the  committee,  and  was  con- 
finned  at  the  next  quarterly  meeting  of 
the  society,  and  the  7s.  per  week  paid 
regularly  to  the  plaintiff  down  to  June 
1838,  when  it  was  discontinued : — Held, 
that  the  resolution  was  one  that  the 
committee  had  no  authority  by  their 
rules  to  make,  and  therefore  t)iat  it  was 
not  binding  upon  the  society ;  and  that 
the  defendants  were  not  liable  personally 
by  reason  of  their  having  signed  it. 
Tyrrell  V.  WooUey,  171. 

BILLS  OF  EXCHANGE. 
I.  Consideration^  how  impeached. 
1.  In  an  action  by  the  payee  against 
the  maker  of  a  promissory  note,  though 


the  fraud,  corin,  aod  luisrepreKntatioQ 
of  the  pluntiff  and  two  other  of  the  in- 
doneet  aad  other  penoiu  in  collusion 
with  them,  and  without  any  value  or 
conaiderfttion :  the  replication  traverMd 
the  alleged  fraud,  covin,  and  misrepre- 
sentation: — Held,  good,  on  special  de- 
murrer.   Daniels  v.  Coombe,  fi97. 

II.  Caatraet  0/  Indemnity  on  an  Aceepi- 
amcejbr  Accommodation. 

1.  The  defendant,  on  the  eve  of  liis 
departure  to  join  the  army  of  Don  Pe- 
dro in  Portugal,  obtained  from  the 
pluntifF,  who  was  an  agent  of  Don  Pe- 
dro, the  loan  of  his  acceptance  for  401., 
payable  forty  days  after  date; — Held, 
that  those  facts  established  an  implied 
contract  on  the  part  of  the  defendant  to 
indemnify  the  plwntiff  ag^nst  being 
CAlled  Qpon  to  pay  tlie  biU  when  at 
matniity.  Beynolds  v.  Sir  John  M, 
Doyle,  46. 

2.  Held,  also,  tliat  the  statute  of  li- 
mitations began  to  run  from  the  time 
of  the  payment  of  the  bill  by  the  plain- 
tiff, and  not  from  the  time  it  became 
due.    lb. 

Attd  Me  Pleadino,  II.  4, 7,  8,  0. 
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the  books  of  the  bank  as  113^.,  thus  ' 
exhibit!)^  on  that  day's  balance^heel 
a  false  and  unaccounted-for  surplus  of 
100/. :— Held,  that  these  facts  did  not 
entitle  the  plaintiffs  to  recover.  Jeph- 
son  V.  Uowltios,  605. 

CANAL  ACT. 
Onutrttaioa  o/ Act. 

Under  an  iuclosnre  act  of  the  12  Geo. 
3,  a  portion  of  a  certun  drain  called  the 
Fleet  Drain,  situate  in  the  township  of 
Whitley  in  the  parish  of  Snvth,  in  the 
county  of  York,  and  forming  the  boun- 
dary line  between  that  township  and 
the  township  of  Egbrough,  was  from 
time  to  time  cleansed  and  repaired  by 
the  inhabitants  of  Whitley. 

By  the  1  Geo.  4,  c.  xxxix,  the  under- 
takers of  the  Aire  and  Calder  Naviga- 
tion were  enabled  to  make  a  naviga- 
ble canal  from  Knottingley  to  Goole, 
through  the  townships  above  mention- 
ed. The  1st  section  of  the  act  auiMed 
the  undertakers,  amongst  other  things, 
to  make  proper  and  convenient  drairu 
on  the  side  or  sides  of  the  canal  at  a  tub- 
ttitate/6rth»  Flttt  Drain,  a  portion  of 
which  was  intended  to  be  used  as  part 
of  tlie  line  of  the  canal,  and  to  enter 
upon  the  lands  of  any  person  or  per- 
sons for  the  purpose  of  ii  aking  and 
maintaining  the  canal  and  works.  By 
s.  32,  the  lands  purchased,  taken,  or 
used  by  virtue  of  the  powers  of  the  act, 
together  with  the  canal,  drains,  and 
other  works  thereby  authorized  to  be 
made,  Stc,  were  vested  in  the  under- 
takers. By  8.  85,  they  were  nquirtd  at 
their  own  costs,  to  make  or  cause  to  be 
mode  a  drain  on  each  tidt  of  and  parallel 
with  the  canal,  in  fitu  of  that  part  of  the 
Fleet  Drain  which  would  be  to  dettrqyeJ, 
at  least  twelve  inches  deeper  than  the 
existing  drain.  By  s.  Sfl,  they  were 
rejaired,  at  their  own  costs,  to  male  or 
cause  to  he  made  such  arclies,  tannels. 


culverts,  drain*,  &c.,  of  such  depth 
breadth,  and  dimensions  as  should  be 
sufficient  at  all  times  to  convey  the 
water  clear  from  the  lands  adjoining 
or  lying  near  to  the  said  canal,  without 
obstructing  or  impounding  the  same ; 
and  likewise  to  make  or  cause  to  be 
made  such  back-drMn  or  dtuns  as 
might  be  necessary  and  safficient  to 
carry  away  any  water  which  might 
ooze  or  pass  through  any  of  the  banks 
of  the  said  canal  to  the  prejudice  of 
any  of  the  lauds  contiguous ;  and  all 
tuch  arclies,  tunnels,  culverts,  draint, 
bock-dmins,  &c.,  were  to  l>e  from 
time  to  time  supported,  maintained, 
cleansed,  scoured,  and  kept  in  good 
and  sufGdent  repair  by  the  said  under- 
takers :  and  a  summary  remedy  was 
given  to  the  owners  or  occupiers  of  lands 
adjoining,  in  case  of  uon-repair  of  the 
druQS  by  the  undertakers  after  twenty 
days'  notice. 

The  new  drain  on  the  North  ride  of 
the  canal  (which  was  substituted  for 
that  portion  of  the  old  Fleet  Drain  that 
separated  the  townships  of  Whitley  and 
Egbrough,  and  was  formerly  cleansed 
at  the  sole  expense  of  Whitley,)  was 
Mtuate  in  the  township  of  %brough, 
which  latter  township  never  was  at  any 
charge  for  drunage  : — 

Held,  that  the  undertakers  were 
bound  to  cleanse  as  well  the  dnJns 
mentioned  in  s.  8A  as  those  mentioned 
in  B.  86 ;  and  that  the  snmmaryremedy 
given  by  the  latter  section  was  properly 
enforced  against  them  for  a  default. 
Priestley  v.  Foulds,  200. 

CASE. 
I.  IW  FaUe  and  Fraudulent  R^pre- 
'  senlaliont, 
I.  To  entitle  a  party  to  maintain  an 
action  upon  the  cose  against  the  direc- 
tors of  s  joint-stock  company,  for  blse 
and  fraudulent  representations  centra- 
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ed  in  the  proqxet—  and  8ciip-«ertifi- 
cntcs  isBoed  b  j  tbcm,  it  mnst  diitinetl  j 
•ffwsr  tliat  he  became  the  pnTthiser  of 
iip<m  the  fiyth  of  such  repre- 

itaiionfl.   Shfewsbmy  t.  Bkmnt,  688. 

2.  And,  to  lender  the  directors  liable 
to  floch  an  aetioD,  it  is  not  enough  to 
shew  that  the  lepfcaentations  are  fidae: 
if  the  &ectofB  acted  npon  a  fair  and 
Ttaaoaably  weU-gronnded  belief  that 
thcj  were  tme,  they  are  not  responsible 
for  them,  howcTer  unfounded  thej  maj 
torn  ont  to  be.    lb. 

II.  JVr  negligence. 
In  case  against  a  railway  company 
for  an  injury  to  the  plaintiff's  house  in 
consequence  of  another  house  £dling 
against  it,  the  declaration  alleged  for 
bteaeh  that  the  company  did  not  use 
due  care  or  skill,  or  take  due,  reason- 
able, or  proper  precautions  in  or  about 
the  wMfcl^iwg  the  railway  and  excava- 
tions, and  that  they  so  carelessly,  neg- 
ligently, unskilfully,  and  improperly 
proceeded  in  the  making  of  the  said 
railway  and  excaTations,  without  tak- 
ing due  and  proper  care  and  precau- 
tions to  prsTent  the  said  house  so  near 
to  the  house  of  the  plaintiff  from  £dling 
upon  and  against  the  said  house  of  the 
plaintiff,  that  by  reason  of  the  careless, 
n^ligent,  unskilful,  and  improper  con- 
duct of  the  company,  and  for  want  of 
due  and  proper  precautions  by  them, 
the  said  house  so  near  to  the  house  of 
the  plaintiff  gave  way  and  fell  upon  and 
agiunst  the  house  of  the  plaintiff,  &c. : — 
Held,  sufficient,  Davis  v.  The  London 
and  Blackwall  Railway  Co.  74. 

CHARTERPARTY. 

Oonstrudum  of. 

1.  By  a  charterparty  it  was  agreed 

that  the  ship  should  proceed  to  Quebec, 

and  there  load  from  the  factors  of  the 

plaintiflb  a  fall  and  complete  cargo  of 


pine  timber  and  deals,  fire,  moi  esemdim^ 
wkmt  9kt  eomU  raswalftr  Jteir  mmd  cmry 
over  and  above  her  taekie,  &c.  In  as 
action  upon  this  charterparty,  the  de- 
claration assigned  for  breach  (among^ 
others)  that  the  defendants  £d  not  nor 
would  load  in  and  on  board  the  diip  a 
full  and  complete  cargo  mut  exeeeimg 
wkml  skeamld  reasomably  ttcm  mmd  e&rry 
over  and  above  her  tackle,  &c^  hut,  on 
the  contrary,  loaded  on  board  the  atip  a 
cargo  muck  exeeedimg  wkml  Ae  said  watei 
eamld  raswalftr  Mtow  amd  e&rry  over  and 
above  hex  tackle,  &c. : — Held,  that  this 
breach  was  ill  assigned :  and,  the  jury 
having  found  a  rerdict  for  the  platntiffa, 
with  general  damages,  the  court  awarded 
a  venire  de  noTo.  Gould  t.  Olirer,  241. 
2.  By  a  charterparty,  it  vras  agreed 
that  the  vessel  should  proceed  to  Trieste, 
and  there  load  a  full  cargo  of  wheat, 
&C.,  and,  being  so  loaded,  should  there- 
with proceed  to  a  port  in  the  United 
Kingdom,  **  the  vessel  to  safl  frwa  Eng- 
land on  or  before  the  4th  of  February 
then  next :"— Hdd,  that  the  sailing  of 
the  vessel  frt>m  England  mi  or  befose 
the  day  named  was  a  condition  prece- 
dent to  the  owner's  right  to  sue  the 
merchants  for  not  providing  a  cargo 
at  Trieste.    Glaholm  v.  Hays,  471. 

CHEQUE. 

Noike  of  Nim-ptgmemi, 
A  declaration  on  a  banker's  cheque, 
which  had  been  refused  payment,  by 
way  of  excuse  for  the  want  of  notice  to 
the  drawer,  alleged  that  the  drawees 
had  not  at  the  time  the  cheque  was 
drawn  and  thence  to  the  time  of  its  pre- 
sentment any  effects  of  the  drawer  in 
their  hands,  nor  had  the  drawer  sus- 
tained any  damage  by  reason  of  hia  not 
having  had  notice  of  the  non-payment : 
— Held,  sufficient— on  generaldemuner. 
Kemble  v.  Biilhs  121. 
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CONDITION  PRECEDENT. 
f'VhcU  amounts  to. 

1.  To  an  action  on  a  banker's  draft  for 
250/.,  the  defendant  pleaded,  that,  be- 
fore the  making  of  the  draft,  the  de- 
fendant, as  executor  of  one  R.  S.,  was 
lawfully  entitled  to  a  certain  bond  for 
500/.,  being  part  of  the  effects  of  R.  S., 
which  bond  was  in  the  hands  and  pos- 
session of  the  plaintiff,  who  refused  to 
deliver  up  the  same  to  the  defendant ; 
that  the  plaintiff  and  divers  other  per- 
sons claimed  to  be  entitled  to  legacies 
under  the  will  of  R.  S.,  but  the  amount 
payable  to  them  was  then  unascertained ; 
and  thereupon,  before  the  making  of  the 
draft,  it  was  agreed  between  the  plaintiff 
and  defendant  that  the  plaintiff  should 
deliver  up  the  bond  to  the  defendant, 
and  that  the  latter  should  give  the  plain- 
tiff the  draft  declared  on  as  a  security 
for  the  payment  of  the  legacies,  and  that 
the  plaintiff  should  receive  the  250/. 
upon  and  subject  to  an  express  condi- 
tion, contained  in  a  certain  writing  then 
signed  by  the  plaintiff,  that  the  legatees 
should  authorize  the  plaintiff  to  receive 
it ;  that  the  draft  was  given  and  re- 
ceived subject  to  that  condition;  and 
that  the  legatees  never  had  authorized 
the  plaintiff  to  receive  the  250/. : — Held, 
on  special  demurrer  (assigning  for  cause, 
amongst  others,  that  it  did  not  suffi- 
ciently i^pear  by  the  plea  that  the  au- 
thority to  be  given  by  the  legatees  was 
to  be  a  condition  precedent  to  the  pay- 
ment of  the  draft),  that  the  plea  was  a 
good  answer  to  the  action.  Spincer  v. 
Spincer,  520. 

2.  In  an  action  against  the  defendant 
for  the  breach  of  a  contract  to  go  as 
suigeon  on  board  an  Australian  emi- 
grant vessel — the  contract  being  con- 
tained in  a  series  of  letters — it  appeared, 
that,  in  the  course  of  the  correspond- 
ence, the  plaintiffs  represented  that  the 
ship  was  A  1.,  and  of  the  burthen  of 


490  tons ;  that  the  duties  of  suigeon 
would  be  light,  as  the  vessel  would 
not  take  **  of  emigrant  labowrert  over 
forty;"  and  that  the  plaintifis  would 
find  drugs : — Held,  that  none  of  these 
were  conditions  precedent,  that  need  be 
noticed  in  the  declaration;  and  that, 
by  'labourers,"  must  be  understood 
''labouring  m«it."  Richards  v.  Hay* 
ward,  670. 

And  see  CuAnTBUPARTY,  2, 

CONDITION  SUBSEQUENT. 
What  amounts  to, 

1.  A  testator  by  his  will  bequeathed 
an  annuity  or  clear  yearly  rent-charge 
to  S.,  the  wife  of  his  son  J.,  **  during 
her  life,  or  so  long  as  her  conduct  and 
behaviour  should  be  discreet,  and  meet 
with  the  approbation  of  the  testator^s 
widow,  or  which,  in  case  of  her  death, 
should  be  approved  of  by  the  survivors 
or  survivor  of  his  trustees: — JSembie^ 
that  this  is  a  condition  subsequent,  the 
performance  of  which  need  not  be 
averred  by  the  party  claiming  to  be 
entitled  to  the  annuity.  Wynne  r. 
Wynne,  278. 

2.  In  an  action  against  the  defendant 
for  the  breach  of  a  contract  to  go  as 
surgeon  on  board  an  Australian  emi- 
grant vessel — the  contract  being  con* 
t(uned  in  a  series  of  letters — ^it  appeared 
that  the  defendant  was  informed,  during 
the  progress  of  the  agreement,  that  any 
appointment  the  plaintifis  might  malro 
must  be  subject  to  the  appro^  of  the 
South  Australian  emigration  commis- 
sioners : — Held,  that  the  approval  of 
the  commissioners  was  not  a  condition 
precedent,  but  at  the  most  a  condition 
subsequent,  or  rather  in  the  nature  of  a 
defeazance.   Richards  v.  Hay  ward,  670. 

CONSIDERATION. 
Want  or  Failure  of—See  Bilu  op  Ex- 

CHANOB,  I.  !• 


offer  to  deliver  tbe  oil  within  the  lost 
fonrUen  days  of  March,  and  a  refusal 
liy  the  defendant  to  accept  or  to  pay  for 
the  same.  Tbe  defendant  pleaded  that 
the  tender  was  made  on  the  lost  of  the 
Kud  last  foart«en  days  of  March,  at  a 
late  time  of  that  day,  to  wit,  at  nine 
o'clock  at  night,  tlic  Hanie  being,  hy 
reason  of  such  lateness  thereof,  an  un- 
reasonable and  improper  time  for  such 
tender.  It  appeared  that  the  tender 
was  made  at  about  half-past  eight  in 
the  evening  of  the  Slst  March,  when 
the  work-people  had  all  left  the  ware- 
house. The  jury  found  that  the  tender 
was  made  at  an  unreasonable  and  im- 
proper time : — Held,  that  the  defendant 
was  entitled  to  the  verdict ;  a  delivery 
within  reasonable  houre,  that  is,  the 
ordinary  hours  of  business,  being  neces- 
urily  implied.  Startup  v.  Mocdonald, 
48S. 

2.  In  an  action  against  the  defendant 
for  the  breach  of  a  contract  to  go  as 
fnirgeon  on  board  an  Australian  emi- 
grant vessel — the  contract  being  con- 
tained in  «  series  of  letters — it  appeared, 
that,  in  the  course  of  tbe  correspond- 
ence, the  plaintiffs  represented  that  the 
ship  was  A  ].,  and  of  the  l>urthen  of 
400  tons ;  that  the  duties  of  surgeon 
would  be  light,  as  the  vessel  would  not 
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party  to  the  other  of  them,  in  i^Titing, 
of  his  or  their  intention  to  determine 
snch  contract  and  service;  in  consi- 
deration whereof  the  defendant  agreed 
to  serve  the  plaintiff,  and  that  he  would 
not  daring  the  continuance  of  such  ser- 
vice, nor  within  twenty-four  calendar 
months  after  quitting  or  being  discharged 
from  the  same,  commence,  carry  on,  or  be 
concerned  in  any  way  whatsoever,  either 
as  servant  or  master,  in  the  trade  or  busi- 
ness of  a  CO  wkeeper,  milkman,  &c.,  with- 
in five  miles  of  Northampton  Square,  un- 
der a  certain  penalty : — Held,  that  this 
contract  did  not  operate  in  restraint  of 
trade  to  such  a  degree  as  to  render  it 
void.    Proctor  v.  Sargent,  289. 

2.  In  declaring  against  the  defendant 
for  a  breach  of  this  agreement,  in  hav- 
ing carried  on  the  trade  within  the  pro- 
hibited distance,  the  plaintiff  after  a 
general  averment  of  performance  on  lus 
part,  alleged  that  the  defendant  entered 
into  his  service  aud  was  retained  and 
employed  therein  until  a  certain  day, 
when  he  quitted  and  was  discharged 
from  the  same.  The  defendant  pleaded 
that  the  plaintiff  did  not  give  him, 
nor  did  he  give  the  plaintiff,  a  month's 
notice  in  writing  to  determine  the  ser- 
vice, according  to  the  tenor  and  effect 
of  the  agreement : — Held,  that  the  plea 
was  bad,  and  the  declaration  sufficient. 
lb. 

COSTS. 
I.  €f  Demurrer. 
Money  deposited  in  court  in  lieu  of 
bail  in  error,  cannot,  on  the  reversal  of 
the  judgment,  be  retained  to  satisfy 
interlocutory  costs  incurred  in  the  court 
below.    Collins  v.  Gwynne,  85. 

II.  Cf  Awardr—See  Arbitration,  III, 

III.  Certifieote,  under  ^S^  A  Vict.  c.  24. 

1.  In  what  Cases  granUMe, 
1.  In  case  for  a  nuisance  in  carrying 

VOL.  II. 


on  an  offensive  trade,  with  a  plea  of  the 
general  issue,  the  judge  has  power  to 
certify  under  the  8  &  4  Vict,  c  24,  s.  2, 
that  the  action  was  really  brought  to 
try  a  right  besides  the  mere  right  to 
recover  damages  for  the  grievance  for 
which  the  action  was  brought,  to  enable 
the  plaintiff  to  obtain  costs  on  a  verdict 
for  less  than  40«.  Shuttleworth  v. 
Cocker,  47* 

2.  The  operation  of  the  3  &  4  Vict, 
c.  24,  s.  2,  is  not  limited  to  cases  in 
which  the  judge  has  power  to  certify. 
Marriott  v.  Stanley,  60. 

3.  In  an  action  on  the  case  for  neg- 
ligently exposing  plough-shares  on  a 
highway,  whereby  the  plaintiff  sus- 
tained severe  injury ;  the  jury  having 
given  a  verdict  for  one  shilling  damages^ 
and  the  judge  having  refused  to  certify^ 
thinking  the  case  not  to  be  within  the 
statute  : — Held,  that  the  plaintiff  was 
not  entitled  to  costs.    lb. 

4.  The  power  to  certify  under  the 
3  &  4  Vict.  c.  24,  may  be  exercised  by 
the  judge  in  any  case  where  by  possi- 
bility the  action  may  have  been  brought 
to  try  a  right  besides  the  mere  right  to 
recover  damages,  whatever  be  the  form 
of  the  pleadings.  Morison  v.  Salmon^ 
464. 

5.  In  case  against  the  defendant  for 
selling  a  spurious  imitation  of  a  quack 
medicine  (unprotected  by  patent),  with 
a  false  representation  that  it  was  pre- 
pared by  the  plaintifis,  the  jury  found 
for  the  plaintifis,  damages  one  farthing* 
The  judge  certified : — ^Held,  that  he  had 
power  so  to  do.    lb. 

2.  At  what  Time, 
Though  the  certificate  under  the 
statute  must,  it  seems,  be  given  imme^ 
diately  after  the  trial  of  the  cause^  the 
judge  may  at  a  subsequent  period  amend 
an  informal  certificate.  Shuttleworth 
v.  Cocker^  47. 

BBS 


really  due.    Forbes  t;  Synunonds,  188. 

2,  A  snggertion  under  tbat  act  may 
be  entered  after  a  trial  heton  the  abe- 
riff.    lb. 

V.  Taxation  of. 

A  canw  was  referred  by  an  order  of 
Nia  PriuB,  and  with  the  consent  of  the 
parties,  on  special  terms  involving  a 
matter  pending  in  Chancery,  This 
order  having  been  rendered  abortiTe  in 
oonseqnence  of  obstacles  wilfully  pre- 
sented by  the  plaintiffs,  the  court,  at 
the  instance  of  the  phiintitfs,  directed  a 
new  trial,  but  ordered  that  they  should 
pay  (he  defendants  the  costs  of  the  day 
of  the  former  trial,  and  also  the  costs  of 
and  oecadoned  by  the  several  motions 
made  in  this  court.  On  taxation  of  the 
defendants'  costs,  the  Master  disallowed 
the  costs  of  a  special  jury,  and  the  costs 
of  motions  to  fix  and  to  postpone  the 
trial,  rendered  necessary  (as  was  sug- 
gested) by  the  improper  conduct  of  the 
plwntifFs  ;  and  also  foes  paid  to  counsel 
for  consultations  preparatory  to  the  se- 
veral motions,  and  the  amount  chained 
for  short-hand  notes  of  proceedings  in 
Chancery  consequent  upon  tlie  order  of 
reference,  which  notes  the  court  hod 
found  it  necessary  to  use,  to  enable 
them  to  decide  the  question  at  issue  be- 
tween   the  parties  : — Held,    tiiat  the 
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joinings  land*  and  grounds  of  other  per- 
sons so  as  to  render  the  metes  and 
boanda  uncertain  and  difficult  to  be  as- 
certained, and  also  the  penuasion  of 
encroadunenta.  The  plaintifis  after- 
wards aned  the  defendants  for  a  breach 
of  their  covenant  to  repair,  by  means 
of  ^Hiich  their  tenn  had  been*£orfeited 
to  the  aaperior  lord  :-^Heldy  that  the 
fdaintifib  were  entitled  to  recover  dam- 
ages in  respect  of  the  non^repair,  but 
not  in  respect  of  the  value  of  the  term, 
the  forfeiture  having  been  caused  by 
other  breaches  of  covenant  than  that 
committed  by  the  defendants.  Clow  v. 
Brogden,  d03. 

III.  Particular  of  Breaches* 
In  an  action  for  breach  of  a  covenant 
to  cultivate  land  according  to  the  usual 
and  most  approved  system  of  husbandry, 
the  particular  of  breaches  chained  the 
removal  of  manure,  the  sale  of  hay  and 
straw,  and  nan-cuUiwUion : — Held,  that, 
under  thb  particular,  it  was  not  com- 
petent to  the  plaintiff  to  give  evidence 
of  bad  cultivation*  Doe  d.  Winnall  v. 
Broad,  685. 

CURATE. 
See  Ecclesiastical  Pbbfebment. 

DAMAGES. 
I.  Reduction  of. 
On  a  motion  in  reduction  of  damages, 
the  court  made  it  a  condition  in  the  rule, 
that  the  plmntiffs  should  be  at  liberty 
to  sign  judgment  and  issue  execution  for 
the  whole  amount  of  the  damages,  but 
not  to  levy  more  tlian  the  sum  unob- 
jected to,and  costfl^  until  the  court  should 
further  order.   Davey  v.  Phelps,  564. 

II.  Nominal  Verdict. 
In  ddt  for  2/.  fo.  9(/.  for  goods  sold 
and  delivered,  the  plaintiff,  at  the  trial 
before  the  sheriff,  relied  upon  an  ad- 


mission at  the  time  the  writ  was  served 
upon  him  that  something  was  due,  but 
was  unable  to  fix  the  amount :  a  verdict 
was  thereupon  taken  for  1«.  The  court 
r^sed  to  permit  the  judgment  to  ht 
entered  without  costs.  Batohelor  V4 
Dudley,  444. 

Ajnd  see  Trovbr,  II. 

DECK  CARGO. 
See  Shipping,  II. 

DEED. 
Construction  of* 
By  an  agreement  under  seal  of  the 
18th  April,  1838,  the  defendants  con- 
tracted with  the  plaintiff  to  employ  him 
in  certain  chemical  works  for  a  period 
of  seven  years  from  the  dOth  June  then 
next^  with  a  proviso,  that,  in  the  event 
of  certain  operations  in  which  the  plain- 
tiff was  then  ei^gaged  not  having  pro- 
duced a  given  result  by  the  2l8t  June, 
1838,  the  defendants  should  be  at  liberty 
on  or  at  any  time  after  that  day  to  de- 
termine the  contract  by  notice  in  writing. 
On  the  9th  August,  1 838,  a  second  agree- 
ment was  entered  into  between  the  par- 
tie%  l^parolf  whereby,  after  reciting 
that  the  plaintiff's  experiment  as  stipu- 
lated in  the  deed  had  not  yet  succeeded, 
the  time  for  the  performance  thereof 
was  extended  to  the  21st  December, 
1838  :— Held,  that,  the  defendants  not 
having  exercised  the  option  reserved  to 
them  of  determining  the  first  contract 
by  a  notice  in  writing,  it  was  still  a  sub- 
sbting  contract;  and  that  it  was  not 
competent  to  the  ]daintiff  to  sue  in  as^ 
sumpsit  upon  the  parol  agreement  in 
respect  of  alleged  breaches  by  the  de- 
fendants •  of  the  contract  under  seal! 
Gwynne  v.  Davy,  29. 

DEFEAZANCE. 
See  Coiminoir  Subsequei«t« 
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that  my  Mn  WjUUm  •bonld  many  or 
contnwt  matrimony  and  have  heits  of 
hia  own,  then  I  order  and  direct  and 
my  wiD  IB  that  my  execnton  ahall  pay 
or  cBUM  to  be  paid  nnto  my  gmnd- 
danghter  Mary  the  further  snm  of  KM. 
of  lawM  money  more  in  addition  to  the 
lOCU.  before  bequeathed  unto  her,  to  be 
paid  within  twelve  months  after  the 
birtlt  of  my  aon  William's  first  child." 
And,  after  certdn  specific  legacies  to 
Jonathan  and  Gnce,  he  declared  as  fol- 
lows: "In  case  it  should  happen  that 
my  son  William  shoald  depart  this  life 
and  having  no  heira  lawfully  begotton, 
andlAat  my  freehold  m«esnage  and  te- 
nement situate  at  I.  L.,  should  faS  fy 
ittemt  nnto  my  grand-daughter  Mary, 
and  she  itiktrit  and  pouttt  the  ^me, 
then  I  order  and  direct,  and  my  will  is, 
that  my  grand-daughter  Mary  shall  pay 
or  cause  to  be  paid  out  of  my  freehold 
mesuage  and  tenement  utnate  at  I.  L. 
afbresud  the  sum  of  40(W.,  via.,  201V. 
to  my  son  Jonathan,  and  SOM.  to  my 
dangliter  Grace,  the  nme  to  he  paid 
within  twelve  months  after  she  my 
gnnd-daDghter  Haiy  toma  intojxMM- 
tioK  o/li*  Mid  titat^' — with  a  power  of 
entiy  and  aole  in  case  of  non-pqrment; 
— Hdd,  that  the  words  of  the  de- 
visa— **  that,  If  my  son  William  dmnld 
depart  this  life  and  having  no  hdra 
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city  of  any  manors^  lands,  8ic^  where- 
unto  any  advowson  or  right  of  nomina- 
tion or  presentation  to  any  h9Mfice  or 
eocMoitMal  prrfermeiU  is  appendant  or 
appurtenant,  or  of  any  advowson  in 
gross,  or  have  any  right  or  tiUe  to  no- 
minate or  present  to  any  henejke  or 
eederiatiical preftarmentf  every  such  ad- 
vowson and  every  such  right  of  nomi- 
nation and  presentation  shall  he  sold 
under  the  directions  of  the  ecclesiasti- 
cal commissioners ;  and  it  is  provided, 
**  that,  in  any  case  of  vacancy  arising 
before  any  such  sale  shall  have  taken 
place  and  been  completed,  such  vacancy 
shall  be  supplied  by  the  presentation  or 
nomination  of  the  bishop  or  ordinary 
of  the  diocese  in  which  such  benefice  or 
eecleiiagtical  prrfermerU  b  situate.*' 

By  the  1  &  2  Vict,  c,  31,  s.  1— recit- 
ing the  above  provision,  and  further 
reciting,  that,  in  some  instances,  the 
manoiB,  lands^  &o.,  whereof  some  mu- 
nicipal corporations  were  seised,  were 
granted  to  them  with  an  obligation  to 
nominate,  provide,  and  sustain  in  cer- 
tain churches  or  chap^  able  and  fit 
priests,  curates,  preachers,  or  ministers, 
for  the  performance  and  administration 
of  eoclenastical  dnUes  and  rites  therein, 
and  for  the  cure  of  the  souls  of  the 
parishioners  and  inhabitants  of  the 
parishes  or  places  thereunto  belonging : 
and  although  such  corporations  had 
from  time  to  time  duly  nominated  and 
provided  such  priests,  curates,  preach- 
ersy  or  ministers,  and  paid  stipends  for 
their  sustenance,  and  had  either  pro- 
vided houses  for  their  rendence  or  made 
allowances  in  lieu  thereof,  yet  such 
stipends  and  allowanees  had  not  been 
fixed  or  assured  by  any  competent 
authority ;  and,  for  want  of  any  ngular 
endowment  or  augmentation  of  such 
curacies,  they  had  not  become  perpet- 
ual cures,  or  benefices  presentative,  and 
the  curates  had  not  become  bodies  poli- 


tic and  corporate  within  the  meaning 
of  the  1  Geo.  1,  c.  10,  s.  54^  and  36  Geo. 
3,  c.  83,  8. 3 ;  by  reason  whereof  doubts 
had  arisen  whetiier  the  right  of  nomi- 
nating minist^n  to  such  churches  and 
chapels  could  be  sold  under  the  provi- 
sions of  the  6  &  6  Will  4»  c  76,  s.  139 ; 
and  it  was  expedient  that  such  doubts 
should  be  removed — it  is  enacted,  that 
every  right  of  nomination  of  every  suek 
priest,  curate,  preacher,  or  minister 
which  at  the  time  of  the  passing  of  the 
6  &  6  Will.  4,  c  76,  was  vested  in  any 
municipal  corporation,  &c^  shall  and 
may  be  sold,  &c.,  and  shall  become 
vested  in  the  purchaser  thereof  his 
heirs  and  assigns ;  and  that,  from  and 
after  such  sale  and  assurance,  every 
such  curacy,  preachership,  or  ministry 
shall  become  a  benefice  presentative 
within  the  36  Geo.  3^  c.  88^  a.  3,  and 
every  such  curate  &c.  a  body  politic 
and  corporate  within  the  meaning  of 
the  I  Greo.  1,  c.  10,  s.  54,  &c. 

By  a  grant  of  the  6  Jamea  1,  the 
tithes  &c.  of  the  lordship  of  Bury  St. 
Edmunds,  were  conveyed  to  the  alder- 
man and  bujgesses  of  that  place^  sub- 
ject to  the  payment  of  8/.  10».  yearly 
thereout  to  the  curates  and  ministers  of 
the  two  parish  churches  of  Bury  St. 
Edmunds,  St.  Mary's,  and  St.  James's. 
Bya  subsequent  grant  of  thel2  Jamesl, 
the  king,  after  stating  his  expectation 
that  the  alderman  and  burgesses  of 
Bury  St.  Edmunds  would  provide  able 
and  fit  ministere  and  preachen  of  the 
Word,  and  othM*  officers  of  the  churches 
aforesaid  necessary,  at  all  times  to  come, 
granted  to  the  alderman  and  burgesses 
and  their  successors  the  whole  and  en- 
tire rectories  and  vicarages  of  Bury  St. 
Edmunds,  and  the  said  parish  churdies 
of  St.  Mary  and  St.  James,  and  all 
rights  and  patronage  of  the  same,  and 
all  the  tithes,  both  greater  and  less,  and 
all  other  rights  to  the  same  belonging. 


the  duties  in  each  parish — the  one  called 
the  preacher  or  lecturer,  the  other  the 
cnmta  or  reader  ;  the  former  beii^  re- 
moneTBted  by  a  salary  agreed  upon 
from  time  to  time  betweeo  himself  and 
the  corporation,  the  latter  by  the  sur- 
plice few:— 

Held,  that  the  right  of  presentatioD 
or  nomination  to  the  office  of  curate  or 
reader  fell  irithin  the  provisions  of  the 
1  &  2  Vict.  c.  31  ;  and  consequently 
that  sucli  right,  in  the  c&ao  of  a  vacancy 
before  sale,  was  vested  in  the  bishop  of 
the  dioceae,  onder  the  proviso  in  the 
e  &  6  Will.  4,  c.  76,  8.  139.  Hine  v. 
Reynolds,  304. 


EJECTMENT. 
I.  Achtouiedgment  of  Service  of  Declar- 
alUm  and  Netite, 
On  a  motion  for  judgment  agunet  the 
casual  ejector,  where  the  service  is  npon 
a  servant,  an  affidavit  of  an  acknow- 
ledgment by  the  tenant  on  Ae  firtt  day 
of  the  lerwi,  that  the  declaration  and  no- 
tice had  come  tn  his  hands  before  the 
term,  in  sufficient.  Doe  d.  Figgins  v. 
Boe,448. 

II.  Xoliimfor  Judgmtnt. 
1.  Amotion  for  judgmentagainst  the 
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2.  A  certificate  under  the  Irish  Bank- 
rupt Act,  6  &  7  Will.  4,  c.  14,  operates 
a  har  as  well  of  dehts  due  from  the 
bankrupt  in  England  or  Scotland  as  of 
those  incurred  by  him  in  Ireland  :  and 
consequently  a  release  by  an  Irish  cer- 
tificated bankrupt  of  the  surplus  of  his 
estate,  renders  him  a  competent  witness 
in  an  action  by  the  assignees  for  the  re- 
covery of  a  debt  in  our  courts.  Fer- 
gusson  y.  Spencer,  229. 

II.   JFhat  admissible. 

1.  In  an  action  for  breach  of  a  char- 
terparty  in  loading  an  excessive  cargo, 
the  defendants  having  cross-examined 
the  plaintifis'  witnesses  in  order  to  shew 
a  custom  in  the  Canada  trade  to  carry 
deck  cargo : — Held,  that  it  was  compe- 
tent to  the  plaintiffs,  in  order  to  rebut 
the  inference  sought  to  be  raised  from 
that  course  of  examination,  to  inquire 
whether  when  deck  caigo  was  lost  or 
thrown  overboard  it  was  not  usual  for 
the  ship-owner  to  pay  for  it.  Gould  v. 
Oliver,  241. 

2.  The  defendants  had  paid  money 
into  court  upon  a  second  count  claiming 
general  average  in  respect  of  deck  caigo, 
which  the  plaintiffs  took  out  of  court 
in  satisfaction  of  the  damages  in  that 
count :  these  circumstances  were  offered 
on  the  part  of  the  defendants  as  evi- 
dence of  an  admission  by  the  plaintiffs 
that  the  deck  cai^o  was  properly  load- 
ed : — Held,  not  admissible  evidence, 
lb. 

8.  The  defendant's  traveller  entered 
and  signed  in  the  plaintiflTs  order  book 
a  contract  in  the  following  terms: — 
<<  Of  E.  Y.  39  pockets  SoMex  Hops, 
Springett's,  6  pockets  Kenward's,  78f. 
Springett's  to  wait  orders."  In  an  ac- 
tion by  the  porchaaer  for  non-delivezy 
of  the  thirty-nine  pockets :— Held,  that 
parol  evidence  of  the  course  of  dealing 
between  the  parties  was  not  admissible 


to  shew  that  the  sale  was  at  a  credit  of 
six  months.    Ford  v.  Yates,  645. 

III.  Suhsequent  Libel. 
In  an  action  for  a  libel  published  in 
a  newspaper,  the  judge  permitted  the. 
plaintiff  to  give  in  evidence  a  repetition 
of  the  libellous  matter  in  a  paper  pub- 
lished after  the  commencement  of  the 
action,  for  the  purpose  of  shewing  the 
animus;  and,  in  leaving  the  case  to  the 
jury,  he  told  them  to  look  at  the  two 
paragraphs,  and  to  give  the  plaintiff 
such  damages  as  they  should  think  him 
under  the  circumstances  entitled  tot- 
Held,  that  the  direction  was  right. 
Barwell  v.  Adkins,  11, 

IV.  Gmversatiofu  between  Parties  to  tke 
Suit  and  Others. 

1 .  In  an  action  on  the  case  for  false 
and  fraudulent  representations  as  to  the 
state  and  prospects  of  a  mining  concern, 
against  the  directors— conversations  be- 
tween the  former  owner  of  the  mine 
and  one  of  the  directors,  and  between 
the  latter  and  another  *of  the  directors, 
as  to  the  state  and  prospects  of  the  mine, 
prior  to  the  formation  of  the  company, 
were  admitted  at  the  trial,  to  shew  bona 
fides  in  the  directors : — Held,  that  such 
conversations  w^re  properly  received* 
Shrewsbury  v.  Blount,  688. 

2.  A  party  of  soldiers  under  the  com- 
mand of  the  military  secretary  of  tbe 
defendant,  the  governor  of  Gibraltar, 
surrounded  the  house  of  the  plaintiff,  a 
merchant  residing  there,  in  order  to 
prevent  the  escape  of  a  Spanish  rebel 
they  were  in  search  of,  and  who  was 
supposed  to  be  concealed  in  a  house  ad- 
joining ;  and  a  sentinel  placed  at  the 
door  of  the  plaintiff's  house,  on  hii  at« 
tempting  to  leave  it,  compelled  him  to 
return.  It  was  proved  that  the  military 
secretary  was  not  a  regimental  officer; 
that  the  soldiers  could  not,  conslBtently 
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with  the  rules  of  the  service,  hare  been 
employed  by  him  on  soch  duty  unless 
by  direction  of  the  governor ;  that  no 
complaint  was  ever  made  by  the  gover- 
nor of  his  having  so  employed  them ; 
and  that  the  governor  had  been  heard 
to  express  a  destie  to  capture  the  Spa- 
niard. No  evidence  was  offered  on  the 
part  of  the  defendant : — Held,  that  the 
jury  were  at  liberty  to  assume  that  the 
search  was  directed  by  the  governor; 
and  that  he  was  responsible  for  the  act 
of  the  sentinel,  such  act  being  necessary 
to  the  due  execution  of  the  orders 
given*  Glynn  y.  Sir  W.  Houstoun, 
548. 

3.  The  plaintifi^s  brother  (who  was  exa- 
mined upon  interrogatories)  having  been 
asked  on  cross-examination  as  to  a  con- 
yersation  the  plaintiff  had  represented  to 
him  thai  he  had  had  with  the  defendant 
relative  to  the  affair  in  question,  and  no- 
thing of  importance  being  elicited,  was 
required  on  re*examination  to  state  the 
ufhoU  of  the  conversation :  he  did  so, 
and  thereby  proved  an  admission  by  the 
defendant  that  the  search  had  been  di- 
rected by  him.  Thb  evidence  was  ob- 
jected to,  but  admitted.  In  leaving  the 
case  to  the  jury,  the  judge  told  them 
that  the  answer  given  by  the  witness  on 
re-examination  was  strictly  legal  evi- 
dence, but  that,  seeing  that  it  was  a 
detail  of  a  statement  made  by  the  plain- 
tiff, and  not  on  oath,  it  was  entitled  to 
very  little  consideration  : — Held,  that 
the  evidence  was  properly  received,  and 
the  direction  right.    lb. 

y.  Private  Documents, 
A  book  in  the  hand-writing  of  an 
agent  of  the  company,  but  not  shewn 
to  have  been  kept  by  him  in  the  course 
of  his  employment  as  agent,  or  to  have 
come  to  the  hands  or  knowledge  of  the 
directors  until  after  he  had  ceased  to  be 
their  agent,  and  after  the  alleged  cause 


of  action  had  arisen,  was  ofiered  hi  evi- 
dence (in  an  action  against  the  director 
for  fake  and  fraudulent  repreaentationi 
in  the  proqMctus  and  scrip-certificates] 
for  the  purpose  of  fixing  them  witl 
knowledge  that  the  state  of  the  concen 
(a  mine)  was  other  than  as  publicly  re- 
presented  by  them  : — Held,  not  admis- 
sible.    Shrewsbury  v.  Blount,  588. 


IV.  ProduOum  of  Written  Ckminet. 
Where  the  plaintiff  doses  his  caw 
without  its  appearing  that  there  is  s 
contract  in  writing  relating  to  the  sub- 
ject-matter of  the  action,  the  defendani 
must  produce  it  (in  a  shape  to  be  evi- 
dence) if  he  means  to  rely  on  it ;  evei 
though  the  plaintiff  has  had  notice  t< 
produce  it.    Magnay  y.  Knight,  64. 

EXCHEQUER  BILLS. 
Banter's  Iden  an — See  Linx. 


EXPORTATION. 
See  Railway  Act,  2. 

FALSE  IMPRISONMENT. 
See  NoncB  of  Action. 

FALSE  REPRESENTATION. 
See  Casb,  I. 

FELONY. 
Description  of  Party  in  the  Warramt, 
In  treq>a8B  against  a  constable  fo 
taking  the  plaintiff  on  a  chaige  of  felon; 
under  a  warrant  which  described  bin 
by  a  wrong  Christian  name: — ^Held 
that  the  warrant  afforded  no  proteetio] 
to  the  defendant,  although  the  plaintii 
was  the  person  reaUy  intended  to  b 
taken;  and,  consequently,  that  th 
plaintiff  was  entitled  to  recover  withon 
having  demanded  a  pemsal  and  oon^j  o 
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the  warrant  under  the  24  Geo.  2,  c.  44, 
g.  6.    Hoye  y.  Bush,  86. 

And  He  Nonce  of  Action. 

FEME  COVERTE. 
CoHW^anee  hjfy  under  3  4f  4  Will.  4, 

<?.74,  *.91. 
An  application  under  the  3  &  4  Will. 
4,  c.  74y  8.  91y  to  enable  a  feme  coverte, 
whoee  husband  has  absconded,  to  make 
a  conveyance,  must  be  founded  upon 
the  affidavit  of  the  wife  herself.  In  re 
Mary  Williams,  120. 

FRAUDULENT  REPRESENTA- 

TION. 
See  Case,  I. 

GENERAL  AVERAGE. 
See  Shipping,  II.  4. 

GUARANTIE. 
ConstrucUonof, 
The  plainti£P  declared,  that,  in  con- 
sideration that  he  had  at  the  request  of 
the  defendant  lent  and  advanced  to  one 
R.  B.  the  sum  of  24/.,  and  would  lend 
and  advance  to  R.  B.  the  further  sum 
of  2/.  per  week,  the  defendant  under^ 
took  and  promised  to  repay  to  the  plain- 
tiff as  well  the  24/.  as  the  said  further 
sum  of  21,  per  week  so  long  as  the  plain- 
tiff should  continue  to  lend  and  advance 
the  same  to  R.  B.,  and  such  oiher  sums 
as  he  should  so  lend  and  advance  to 
R.  B.  as  aforesaid :  the  breach  assigned 
was,  the  non-payment  of  the  24/.,  and 
14/.  for  seven  weeks'  advance  of  2/.  per 
week,  and  also  of  the  further  sum  of 
138/.  Of.  M, :  and  the  particulars  of  de- 
mand claimed  those  three  sums.    The 
defendant  pleaded  non-assumpsit,  set-off, 
and  payment.  At  the  trial  the  plaintiff 
gave  in  evidence  a  guarantie  in  the  fol- 
lowing terms : — ^**  I  beg  that  you  will 


continue  to  advance  the  sum  of  2/.  per 
week  to  Mr.  R.  B.,  and  I  hereby  engage 
to  repay  you  all  monies  you  may  ad- 
vance to  him  in  addition  to  the  24/.  you 
have  already  let  him  have  at  my  re* 
quest  to  this  date :''— Held,  that  this 
was  a  guarantie  limited  to  the  24/.  and 
the  weekly  advances  of  2/.^  and  oonse^ 
quently  that  there  was  a  variance  be« 
tween  the  record  and  the  document 
produced  in  evidence ;  but  that  it  was 
a  case  in  which  the  judge  had  authority 
under  the  9  Geo.  4,  c.  16,  or  the  3  &  4 
Will.  4,  c.  42,  s.  23,  to  amend  at  the 
trial — ^the  defendant  being  allowed  such 
costs  as  should  appear  to  have  been  oc« 
cauoned  by  the  excessive  claim  of  the 
plaintiff.   Smith  v.  Brandram,  639. 

HUSBAND  AND  WIFK 
See  Baron  and  Femk. — ^Feme  Coverte* 


INDEMNITY. 
Congtrudionof. 
The  plaintiff,  being  possessed  as  as- 
signee of  a  lease  of  certain  premises, 
agreed  to  convey  the  same  to  the  de- 
fendant, and  to  pay  rent,  rates,  and 
taxes  up  to  a  certain  day;  and  the 
defendant  agreed  from  and  after  that 
day  ^'to  bear,  pay,  and  discharge  the 
rent  and  all  rates,  taxes,  and  outgoings 
payable  in  respect  of  the  said  premises^ 
and  to  indemnify  and  save  harmless  the 
plaintiff,  his  heirs,  &c.,  and  his  and 
their  lands,  &c.,  of,  from,  and  against 
the  rent  and  covenants  reserved  and 
contained  in  such  lease  as  aforesaid,  and 
of  and  from  all  loss,  costs^  damages,  and 
expenses  which  they  might  incur,  sus- 
tain, or  be  put  unto  by  reason  of  the 
non-payment  of  such  rent  or  non-per- 
formance or  non-observance  of  such  co- 
venants." The  defendant  entered  into 
possession ;  but  the  legal  interest  was 
not  conveyed  to  him :  and,  in  conae- 
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quenoe  of  hb  de&ult,  certain  goods  of 
the  plaintiff  which  were  upon  the  pre- 
miees  were  distrained  for  rent  and  taxes. 
In  an  action  for  this  breach  of  the  in- 
demnity, the  declaration  stated,  that 
**  diYtn  goods  and  chattels  of  the  plain- 
tiiF  were  in  and  npon  the  demised  pre- 
mises tpAA  Us  kam  end  license  efiht  de- 
findtuU^  Slid  were  liable  to  be  seized  and 
taken,  and  afterwards  were  lawfully 
seised  and  taken  as  distresses  for  arrears 
of  rent  dne  under  the  said  indenture  in 
respect  of  the  said  demised  premises, 
and  sold  :*'  the  defendant  pleaded  **  that 
no  goods  or  chattels  of  the  plaintiff  were 
at  any  time  in  and  upon  the  said  pre- 
mises in  the  declaration  mentioned,  wUh 
the  haiee  and  license  of  the  defendant^ 
nor  was  any  part  of  such  goods  lawftdfy 
seized  and  taken  as  and  for  distresses,  or 
sold  or  disposed  of  as  therein  alleged : — 
Held,  that  the  only  material  part  of  this 
issue  was  the  &ct  of  seizure  and  sale  as 
distresses;  which  being  found  by  the 
jury,  the  plaintiff  was  entitled  to  a  ver- 
dict.   Groom  v.  Bluck,  665. 

INSPECTION. 
0fPr%t9$9  JDommenis. 
The  court  refused  to  permit  the  plain- 
tiff to  inspect  and  take  a  copy  of  a  deed 
in  the  haads  of  the  defendant,  for  the 
purpose  of  enabling  him  to  shew  cause 
Sfainst  a  rule  for  a  new  trial.  Wood  v. 
Morewood,  20i. 

INSURANCE. 
I.  Notice  ofAssiffnmcfU  of  Life  Policy, 
The  defendants,  with  whom  the  bank- 
rupt had  deposited  a  policy  of  assurance 
as  security  for  an  advance  of  money, 
sent  an  agent  to  the  office  for  the  pur- 
pose of  ascertaining  whether  the  bank- 
rupt had  pud  the  premium,  with  direc- 
tions to  him  to  pay  it  if  tlie  bankrupt 
bad  omitted  so  to  do.    The  agent  told 


a  clerk  in  the  office  that  the  policy  had 
been  so  deposited  with  the  defendants : 
— Scmbhy  that  this  was  not  such  a  notice 
to  the  office  as  to  take  the  policy  out  of 
the  order  and  disposition  of  the  bank- 
rupt ;  the  practice  of  the  office  requiring 
the  notice  to  be  in  writing.  But— Held, 
that  it  was  a  circumstance,  amongst 
others,  upon  which  the  jury  were  to 
exercise  their  judgment.  Edwards  v. 
Scott,  266. 

II.  Total  Loss. 
The  ship  Eliza  (Dutch  built),  valued 
at  8,000/.,  was  insured  at  and  from  Rot- 
terdam to  Java  and  Sumatra  and  back 
again  to  a  port  in  Holland.  In  the 
course  of  her  voyage,  she  was  stranded 
on  the  Goodwin  Sands,  and  plundered. 
She  was  afterwards  removed,  and  ulti- 
mately brought  to  London,  and  notice 
of  abandonment  given  to  the  under- 
writers. It  appeared,  that,  just  before 
the  Eliza  was  cast  away,  she  was  worth 
5,8.')3/. ;  that  her  value  as  she  lay  was 
700/. ;  and  that  the  salvage  was  420/. 
It  was  proved  by  English  witnesses  that 
the  expenses  of  repairing  the  ship  in 
England  would  be  4,615/. ;  that,  if  she 
had  been  entitled  to  a  British  register^tihe 
would  have  been  worth,  when  repaired, 
from 4,500/.  to  4^00/. ;  and  that,  hadshe 
been  a  British  ship^  it  would  haTe  been 
prudent  for  a  British  owner  to  repair 
her.  It  was  proved  by  Dutch  witnesses, 
that  the  expense  of  repairing  her  in 
Holkud  would  have  been  for  greater, 
and  that  her  value  when  repaired  in 
Holland  would  nothave  exceeded  2,915/!. 
It  was  also  proved  that  the  trading  com- 
panies in  Holland  will  not  employ  a  remA 
that  has  been  stranded  in  the  manner  in 
which  the  Eliza  w»  stranded,  howemr 
perfectly  she  might  have  been  repaired, 
and  that  this  circumstance  would  affect 
her  value  in  Holland.  The  judge,  in 
his  summing  up,  told  the  j«ry»  that,  in 
considering  whether  this  was  the  case  of 
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a  partial  or  a  total  loes,  they  ought  not 
to  take  into  account  the  value  an  the 
policy;  and  that,  in  considering  the 
Bame  question,  they  ought  to  look  at 
all  the  circumstances  attending  the  Mpy 
and  to  judge  whether  under  all  those 
circumstances  a  prudent  owner,  if  un- 
insured, would  have  declined  to  repair 
the  ship ;  and,  if  so,  they  might  find  it 
a  case  of  total  loss.  To  this  direction, 
the  defendant  tendered  a  hill  of  exeep* 
tions: — Held,  that  the  direction  was 
correct.    Young  v.  Turing,  762. 

IRREGULARITY. 
See  Practice,  I. 

JOINT  STOCK  COMPANY. 
Liability  ofDirmAors, 

1.  To  entitle  a  party  to  maintain  an 
action  upon  the  case  against  the  direc- 
tors of  a  joint-stock  company,  for  false 
and  fraudulent  representations  contain- 
ed in  the  prospectus  and  scrip-certifi- 
cates issued  hy  them,  it  must  distinctly 
appear  that  he  hecame  the  purchaser  of 
shares  upon  the  faith  of  such  represen- 
tations.   Shrewshury  v.  Blount,  588. 

2.  And,  to  render  the  directors  liable 
to  such  an  action,it  is  not  enough  to  shew 
that  the  representations  are  &lse :  if  the 
directors  acted  upon  a  fair  and  reason- 
ably well  grounded  belief  that  they 
were  true,  they  are  not  responsible  for 
them,  however  unfounded  they  may 
turn  out  to  be.    lb. 

8.  A  book  in  the  hand- writing  of  an 
agent  of  the  company,  but  not  shewn  to 
have  been  kept  by  him  in  the  course  of 
hb  employment  as  agent,  or  to  have 
come  to  the  hands  or  knowledge  of  the 
directors  until.after  he  had  ceased  to  be 
their  agent,  and  after  the  alleged  cause 
of  action  had  arisen,  was  offered  in  evi- 
dence for  the  purpose  of  fixii^  them 
with  knowledge  that  the  stateof  the  con- 


cern (amine)  was  other  than  as  publicly 
represented  by  them:^ — Held,  not  ad* 
missible.    lb. 

4.  ConversationB  between  the  former 
owner  of  the  mine  and  one  of  the  direct- 
ors, and  between  the  latter  and  another 
of  the  directors,  as  to  the  state  and  pro- 
spects of  the  mine,  prior  to  the  formation 
of  the  company,  were  admitted  at  the 
trial,  to  show  bona  fides  in  the  direct- 
ors:— Held,  that  such  conversations 
were  properly  received.    Ifo. 

JUDGE'S  SUMMONS. 

How  far  a  stay  of  proceedings — Set 

Tr^go  V.  Tatham,  537. 


JUDGMENT. 

I.  Ae  in  Case  of  a  NonsuU—ySee  Prac- 

tice, VII. 

II.  Ncn  obgUmte  Feredieiih'-See  Plbao* 

INO,  I.  3. 

LANDLORD  AND  TENANT. 

Caniraci  of  Tenatuy. 
The  defendant  hired  certain  apart- 
ments of  the  plaintiff  upon  the  terms 
contained  in  the  fbllowitig  memoran* 
dumt — ^'^I  hereby  agree  (aoooidhigto 
our  conyenatton  of  last  evei^ng)  to  pay 
yon  for  the  oeoupation  ai  your  fint 
floor,  ftimiilied,  from  Monday,  Maxdi 
the  4th,  1839,  to  Septemb^  the  4lh, 
1839,  the  sum  of  62/.  10». :  I  also  agree 
either  to  occupy  the  said  rooms  fnym 
the  4th  September  to  the  4th  December, 
furnished,  on  the  same  terms^  viz.  26/* 
6f .  for  the  three  montha>  or  take  them 
unfurnished  at  ihe  rate  of  84/.  per  an- 
num :" — Held,  Uiat  this  did  not  create  a 
tenancy  from  year  to  year,  but  was  pro- 
perly declared  on  as  an  agreement  to 
take  the  apartments  furnished  for  six 
nontltt)  and  for  a  further  period  of  three 
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months,  furnished  or  unlumishedy  at 
the  option  of  the  tenant.  Atheratone 
y,  Boetock,  637. 

And  #00  Indemititt. 


LEAVE  AND  LICENSE. 

Sm  IlTDBlOnTT* 

LIBEL. 
Second  lAbel, 
In  an  action  for  a  libel  published  in 
a  new8pi4>er,  the  judge  permitted  the 
plaintiff  to  give  in  evidence  a  repetition 
of  the  libellous  matter  in  a  paper  pub- 
lished after  the  commencement  of  the 
action^  for  the  purpose  of  shewing  the 
animus;  and.  In  leaving  the  ease  to  the 
jury,  he  told  them  to  look  at  the  two 
paragraphs^  and  to  give  the  plaintiff 
such  damages  as  they  should  think  him 
under  the  circumstances  entitled  to : — 
Held,  that  the  direction  was  right. 
Harwell  v.AdkinSy  11. 

UEN. 

1.  In  trover  a  lien  may  be  given  in 
evidenoa  wider  a  plea  "  that  the  plain- 
tiff was  not  lawfully  possessed*"  Bran- 
dao  T.  Bacnett^  96. 

&  One  Bura  bought  on  account  of 
the  plawtiff^  and  with  his  money>  cer- 
tain Exchequer  Bills,  which  he  depo- 
sited in  a  box  that  he  kept  at  his  bank* 
ni^^hiiiisellxetamingthekey.  When* 
ever  it  became  necessary  to  receive  the 
interest  on  the  bills,  and  to  exdiaqge 
them  for  new  ones.  Bum  was  in  the 
habit  of  taking  them  out  of  the  box  and 
giving  them  to  the  bankers  for  that 
purpose,  which  being  accomplished,  the 
new  bills  wars  handed  over  to  and  locked 
up  by  him  in  the  box,  the  interest  le- 
oeived  being  passed  to  the  credit  of  his 
account.  The  bills  themselves  were 
never  entered  to  his  account^  nor  was 


any  thing  done  with  them  except  as 
above  : — Held,  that  the  drcnmstance  of 
the  bankers  having  the  bills  in  their 
possession  for  the  purpose  of  exchang- 
ing and  receiving  the  interest  doe  upon 
them,  did  not»  as  against  the  plaintiff, 
though  they  had  no  notice  of  his  inter- 
esty  give  them  a  lien  upon  them  for  ad- 
vances made  by  them  to  Bum  whilst 
they  so  remiuned  in  their  hands  for  the 
special  and  limited  purpose  before  men- 
tioned,   lb. 

3.  Qiutre,  whether  the  bankers  had 
such  a  possession  of  the  biUs  as  to  give 
them  a  lien  upon  them  for  their  geneFsl 
balance,  even  if  they  had  been  the  pro- 
perty of  Bum  ?    lb. 

LIFE  POLICY. 
Notice  of  Amgnmtml  of —See  Insur- 

AXCMf  I. 

UMITATION  OF  ACTIONS. 
CoMMtneeMtni  af* 
In  an  action  by  an  accommodation 
acceptor  of  a  bill  of  exchange  against 
the  drawer : — Held,  tiiat  the  statute  of 
limitations  begins  to  run  firom  the  time 
of  the  payment  of  the  bill  by  the  plain- 
tiff, and  not  from  the  time  it  became 
due.    Reynolds  v.  Sir  J.  M.  Doyle.  45. 

LOAN. 
So$  BoxD,  I. 

MAGISTRATE'S  WARRANT. 
See  Felony. 

MASTER  AND  SERVANT, 

Where  a  contrKt  for  service  at  a 
yearly  salary  is  by  mutual  consent  put 
an  end  to  in  the  middle  of  a  quarter, 
the  servant  SN^  recover  salary  pro  raUk : 
but,  whether  he  be  so  entitled  or  not. 
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i«  t  question  for  the  jury  upon  the 
whole  of  the  circumstanoes.  Lambum 
V.  Cruden,  6dd. 

MEMBER  OF  PARLIAMENT. 
Privilege  of. 

A  ca.  sa.  can  only  issue  in  those  cases 
where  a  cap.  ad  resp.  might  issue. 
Therefore,  where  a  ca.  sa.  had  issued 
against  a  member  of  parliament  (pend- 
ing his  privilege)  for  the  purpose  of 
proceeding  to  outlawry,  and  the  defend- 
ant had  been  once  proclaimed  upon  a 
writ  of  exigent — ^the  proceedings  were 
set  aside  for  irregularity ;  though  it  was 
sworn  that  no  pencndl  molestation  of 
the  defendant  was  intended  whilst  his 
privilege  continued,  Cassidy  v.  Steuart, 
M.  P.,  432. 

MINING  COMPANY. 

See  Joint-Stock  Company. 


NEW  TRIAL. 
Iniuj/Uieat  Damage$* 
In  an  action  £Dr  sLmder,  the  judge 
told  the  jury  that  the  case  was  not  one 
that  called  for  laige  damageSi  but  mere- 
ly such  9»  would  set  the  plaintiff's  cha- 
racter right  with  the  world.  The  jury 
having  returned  a  verdict  for  one  shU- 
linff — The  court  refused  to  grant  a  new 
trial,  upon  a  suggestion  that  the  verdict 
was  the  evident  result  of  a  misapprehen- 
sion by  the  jury  of  the  learned  judge's 
direction.    Mean  v.  GriffiUi  15. 

NONSUIT. 
Jvdgmmt  as  in  Case  of— See  FRAxmcE^ 

VIL 

NOTICE. 

I.  Of  Nw-fHjqfmeni  of  Cheque-^-See 

Chbqub. 


II.  OfAeHon. 
In  an  action  for  imprisoning  the 
plaintiff  under  a  charge  of  felony  under 
the  7  &  8  Geo.  4,  c.  29,  s.  44,  in  pulling 
down  part  of  a  house  and  selling  the 
materials  : — Held,  that  the  defendant 
was  within  the  protection  of  s.  76,  if  he 
bon&  fide  thought  he  was  acting  in  pur- 
suance of  the  act ;  and  that  the  jury 
were  properly  directed  to  find  whether 
or  not  he  did  so  think.   Rudd  v.  Scott, 

OUTLAWRY. 
See  Member  of  Parliament. 

PARLIAMENT,  MEMBER  OF. 
See  Member  of  Paruamsnt. 

PARTICULARS. 
Cf  Breaehee—See  Covenant,  III. 

PARTNERS. 
Lialnliiy  of. 
To  a  count  in  assumpsit  on  a  bill  of 
exchange  against  three  partners,  one  of 
them  pleaded  that  the  bill  was  accepted 
by  the  other  two  in  the  name  of  the 
firm,  Ydthout  his  knowledge,  privity, 
or  consent,  for  a  debt  due  from  than 
before  he  became  a  member  of  the  finn : 
->-Held,  that  this  plea  was  not  aastained 
by  evidence  that  the  bill  waa  aeeepted 
in  discharge  of  a  debt  which  aiose 
partly  before  and  partly  aHer  the  third 
partner  joined  the  finn«  Wilson  v» 
Lewis,  115. 

PAYMENT. 
L  Efia  of  Ptgnnent  inio  Omrt  Mi  tm 

Jidunnion. 
1.  A  plea  of  payment  faito  court  by 
two  defendants^  pleaded  to  one  or  more 
indebitatus  counts,  admits  only  that 
the  plaintiff  has  a  cause  of  action  on  one 
or  more  of  the  contracts  declared  on,  to 
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tbe  amount  of  the  sum  paid  in.  Archer 
T.  English,  166. 

2.  In  an  action  for  breach  of  a  char- 
terparty,  the  deiendantshad  paid  money 
into  court  upon  a  second  count  claim- 
ing geneial  arerage  in  respect  of  deck* 
cargo  (that  had  been  washed  or  thrown 
OYerboaid),  which  the  plaintiffs  took 
out  of  court  in  satisfaction  of  the  dama- 
ges in  that  count :  these  circumstances 
were  offered  on  the  part  of  the  defend- 
ants as  evidence  of  an  admission  by  the 
plaintiffs  that  the  deck-cargo  was  pro- 
perly loaded  : — Held,  not  admissible 
eyidenoe.    Gould  v,  Oliyer,  241. 

II.   PUU  OF — iSm  PLBADIKOy  11.,  4. 

PLEADING. 
L  Dbclabations. 
1.  In  Case. 
1.  In  case  against  a  railway  company 
for  an  injury  to  the  plaintiff''s  house  in 
consequence  of  another  house  falling 
against  it,*  the  declaration  alleged  for 
breach,  that  tha  company  did  not  use 
due  care  or  skill,  or  take  due,  reason- 
aU^jor  pn^Mv  precautions  in  or  about 
the  making  the  railway  and  excava- 
tions, and  that  they  so  carelessly,  neg- 
ligently, unskilfully,  and  improperly 
proceeded  in  the  making  of  the  said 
raflway  and  excavations,  without  tak- 
ing due  and  proper  care  and  precautions 
to  prevent  the  said  house  so  near  to  the 
house  of  the  plaintiff  from  fidling  upon 
and  against  the  said  house  of  the  plain- 
tiff, that,  by  reason  of  the  careless,  neg^ 
ligent,  unskilful,  and  improper  conduct 
of  the  company,  and  for  want  of  due 
and  proper  precautiona  by  them,  the 
said  house  so  near  to  the  house  of  the 
plaintiff  gave  way  aud  fell  upon  and 
against  the  house  of  the  plaintiff,  &c. : 
—Held,  sufficient.  Davis  v.  The 
London  and  Blackwall  Railv^'ay  Com- 
pany, 74^ 


2.  The  declaration  stated  that   the 
plaintiff?  did  prepare,  vend,  ands^  Ibr 
profit  divers  large  quantities  of  a  certain 
medicine  called   "Morison's  Universal 
Medicines^"  whioh  they  were  accustom- 
ed to  sell  in  boxes  wrapped  up  in  p^er 
having  thoae  words  printed  thereon,  and 
that  tha  defendant,  intending  to  injure 
tha  plaintiffs  in  the  sale  of  the  said  me- 
dicines, and  to  deprive  them  of  profits, 
deceitfully  and  teudulontly  prepared 
and  made  medicinea  in  imitati<«  of  the 
medicines  so  prepared  by  the  pUiniiffi^ 
and  wrapped  up  the  same  in  pfl|>er  hav- 
ing "Morison's  Universal  Medicines" 
printed  thereon,  in  order  to  denote  thai 
such  medicine  was  the  genuine  medi- 
cine prepaced,  vended,  and  sold  by  the 
plaintiffs ;  and  that  the  ddfendant  did 
deceitfully  and  fraudulently  vend  and 
sell  for  his  own  lucre  and  gain  the  said 
last-mentioned  boxes  of  the  said  articles 
represented  aad  termed  by  him  to  be 
medicine,  by  the  name  and  deacription 
of  "  Morison's    Universal  Medicines,*' 
which  had  been  prepared,  vended,  and 
sold  by  the  plaintiffs,  whereas  in  truth 
the  plaintiffs  had  never  been  the  pre- 
parers, vendors,  or  sellers  thereof:— 
Held,  on  motion  in  arrest  of  judgment, 
that  the  declaration  disclosed  a  good 
cause  of  action.    Morison  v.  Salmon, 
449. 
2.  Matter  aHeped  tmder  a  ViddicH, 
The  plaintiff  declared  that  thereto^ 
fbre,  to  wit,  on  the  Slst  May,  1825,  by 
an  agreement  in  writing  then  made,  the 
defendant's  testator  contracted,  amopgst 
other  things,  within  two  years  from 
Midsummer  thm  neM^  to  build  certain 
houses ;  assigning  for  breach  that  the 
houses  at  the  time  of  the  commence- 
ment of  the  action  (in  1899)  were  un- 
built, contrary  to  the  tenor  and  effect 
of  the  agreement : — Held,  bad,  on  gene- 
ral demurrer,  for  not  shewing  distinctly 
that  two  years  from  Midsummer  next 
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after  the  making  of  the  agreement 
had  elapsed  before  the  commencement 
of  the  suit.  Parkinson  v.  Whitehead, 
620. 

3.  AUegaHon  of  Parol  PrmntH. 
To  an  action  against  an  administra- 
trix cnm  test,  annex,  for  breaches  by 
the  testator  of  the  covenants  contained 
in  an  indenture  of  assignment,  the  de- 
fendant pleaded  that  she  took  out  let- 
ters of  administration  at  the  request  of 
the  plaintiflP,  and  on  the  express  under- 
standing, promise,  and  undertaking  of 
the  plaintifT  that  he  would  not  charge 
or  seek  to  charge  her  as  administratrix 
or  otherwise  with  any  breaches  of  the 
covenants  contained  in  the  indenture : 
the  plaintiff  .replied  that  he  did  not  un- 
dertake or  promise  in  the  manner  al- 
leged :  at  the  trial  the  defendant  proved 
a  verbal  agreement  to  the  effect  stated 
in  the  plea: — Held,  that  the  plea 
amounted  to  no  more  than  an  allegation 
of  a  verbal  promise,  and  consequently 
that  it  was  sustained  by  the  evidence, 
and  the  defendant  entitled  to  the  ver^ 
diet;  but  that,  inasmuch  as  the  plea 
afforded  no  answer  to  an  action  upon  a 
contract  wider  seal^  the  plaintiff  was 
entitled  to  judgment  non  obstante  vere- 
dicto.   Harris  v.  Groodwyn,  459. 

II.  Pleas. 

1.    What   admissible   under   Non 
Assumpsit, 

The  plaintiff  declared  on  a  parol 
agpreement: — Held,  that,  under  non- 
assumpsit,  the  defendant  was  at  liberty 
to  shew  that  there  never  had  been  any 
agreement  between  himself  and  the 
plaintiff  to  the  effect  stated  in  the  de- 
claration other  than  under  seal,  Filmer 
V.  Bumby,  689. 

2.  What  admissible  under '' Not 
Possessed.^* 
In  trover  a  lien  may  be  given  in  evi- 


dence under  a  plea  ^'  that  the  plaintiff 
was  not  lawfully  possessed."  Brandao 
V.  Harnett,  96. 


n 


8.  General  Issue  ^fy  Statute.* 
In  an  action  against  the  defendant 
the  collector  of  Customs  for  the  port  of 
London,  for  an  act  done  by  him  in  the 
execution  of  his  duty,  a  judge  at  cham- 
bers, upon  an  application  by  the  de^ 
fendant  for  leave  to  plead  certain  spe- 
cial matters  in  addition  to  the  plea  of 
the  general  issue  given  him  by  statute^ 
made  an  order  subject  to  a  condition 
that  the  defendant  should  strike  out  the 
words  ^by  statute  "  on  the  first  plea  : 
— The  Court  refused  to  expunge  the 
conditional  words.    Legge  v.  Boyd,  1. 

4.  Payment. 
The  holder  of  a  bill  of  exchange 
placed  it  in  the  hands  of  a  friend  witli 
directions  to  present  it.  The  latter  got 
the  bill  discounted,  and,  in  order  to  re* 
gain  possession  of  it,  paid  the  amount 
to  the  bankers  of  the  acceptors  on  the 
day  it  became  due :— H^d,  that  this 
evidence  n^tived  a  plea  of  payment  by 
the  acceptors.  Deacon  v.  Stodhart,  567* 

6.  Payment  into  Qmrt, 
A  plea  of  payment  into  court,  by  two 
defendants,  pleaded  to  one  or  more  in- 
debitatus counts,  admits  only  that  the 
plaintiff  has  a  cause  of  action  on  one  or 
more  of  the  contracts  declared  on,  to 
the  amount  of  the  sum  paid  in*  Archer 
V.  English,  166. 

6.  Tender. 
To  aasumpdt  upon  a  qfMcial  agree- 
ment to  pay  certain  costs  as  between 
attorney  and  client,  the  defendiuit 
pleaded  that  he  offered  to  pay  «  just 
and  reasonable  sum  in  satisfiMstion  and 
dischai^  of  such  costs :— 'Held,  that 
this  plea  was  not  sustained  by  evidence 
of  an  offer  to  pay  wkmt  Should  be  found 
due  on  taxation.  Filmer  v.  Bumby,  .689. 


7.RdM»e. 

To  ■  cMint  00  a  bill  of  cxelunge 
(^Hnat  the  acaptar),  the  dcEEodant 
plMded  a  relcMe  in  the  dmuI  Mnnpre- 
heiMTe  fonn,  bnt  did  not  KTer  that  the 
bOl  WM  accepted  beEonB  the  date  of  the 
ideaae : — Held,  on  fecial  demnrrer,  •»- 
ncninK  th\^  |or  catue,  that  the  plea  waft 
llWSlBdait,  AahtAD  t.  Fieeatan,  273. 
8.  Ihmd, 

In  an  BctioD  againrt  the  third  indoiaer 
bj  a  raaote  indanM  of  a  bill  of  ez- 
tkaagtf  the  defendant  pleaded,  that  he 
WW  l?t4wH  to  indorae  the  bill  by  the 
fraud,  covin,  and  miarepraMntation  of 
the  pUntUF  and  two  other  of  the  iodor- 
WM  and  other  penons  in  collnnon  with 
them,  and  without  any  vslne  or  conn- 
daiatian  :  the  replkation  traTersed  the 
alleged  band,  conn,  and  miRcprawnt- 
ation  :-^ekl  good,  on  fecial  demnr- 
KT.  Dulda  r.  CoMnb^  W7. 
9.  Inn^Mmt  Pita  to  tke  wiob  Oatut 
efAttwm. 

To  a  count  on  a  bill  of  exchange  fbr 
2AJ.  IQf.  3dL,  by  drawer  agabut  acceptor, 
the  latter  pleaded,  that  he  held  certain 
premiM*  of  the  defendant,  and  accepted 
the  bill  in  payment  by  anticipation 
(amongit  other  conuderationa)  of 
12/.  low.  rent  not  then  due  ;  that,  be- 
fore the  bill  wa«  diawn  or  accepted, 
tiie  plaintiff  ungned  the  premisea  to 
one  W.  B.,  to  whom  the  defendant  had 
been  obli^  to  pay  the  12/.  10>.  :— 
Held,  that  the  plea  wm  bad  on  special 
demurrer,  being  pleaded  to  the  whole, 
and  corering  only  part  of  the  consider- 
atiim  for  the  bill,  and  no  fraud  being 
alleged  or  neceaiarily  to  be  iofemd. 
Clark  r.  I^Eanu,  391. 

10.  Pleading  tentral  MatUrt—SM 
PaAcncE,  III. 

III.  RaPLiCATioN. 
Omdiuiono/. 
By  the  condition!  of  the  Mle  by  anc- 


waa  proTided  that  the  vcndoia  dioaM 
within  twenty  days  after  the  Mle  de- 
liver an  abettact  of  title,  and  that  all 
objecticHU  that  ehoold  not  be  taken  in 
writing  within  ten  day*  after  the  ddi* 
very  of  the  ahatract  should  be  eonai- 
dered  aa  waired.  In  an  action  by  the 
porchaeen,  the  breach  alleged  was,  that 
the  Teodors  did  not  within  twenty  day* 
after  the  Mle  delJTer  an  ilnttaet  <rf  title. 
The  defendants  pleaded  that  they  dU 
within  twenty  days  after  the  sale  ddi- 
Ter  an  ahatract,  but  that  the  plaintiff 
did  not,  within  ten  daj-s  after  Uw  Ui- 
Teiy  of  the  ahatnet,  take  any  objeetioat 
to  the  title,  in  writing  according  to  the 
conditions.  The  plaintiff  replied,  that, 
although  tnir  it  wii  that  thn  drfrwdawti 
did  within  twenty  days  after  the  hIb 
delirer  an  abstract,  yet  thmy  did  not 
upon  neh  abstiact  disclose  and  dww  to 
the  plaintiff  a  good  title,  and  that "" 
plaintiff  did  within  tea  days  after  the 
delivery  by  the  defendants  of  the  ab- 
stract take  objections  to  the  title,  in 
writing,  according  to  the  cmtditions  of 
sale,  conclodingto  the  country : — HeU, 
that  the  replication  did  not  introduce 
any  new  matter,  and  therefore  waa  pro- 
perly couelnded  to  the  country.  Smith 
V.  Tanner,  77. 

Aitd  He  AoRuaiKin. — CBntuc 


POUCY. 
IfUiee  of  Auigmmml  qf^SM  Iinim- 


POSTEA. 
Ammdmail  tf—Set  AMBXiwBirr,  II. 

PRACTICE. 

I.  Pneeti. 

1.  Where  a  defendant  move*  to  set 

aside  «  nile  tat  a  distringm  on  the 
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ground  that  it  has  been  improperly  ob- 
tained, he  must  bring  before  the  court 
the  affidavits  on  which  the  motion  for 
it  was  founded.   Cooper  v.  Foulkes,  200. 

2.  A  rule  to  set  aside  the  copy  of  a 
writ  of  summons  is  nugatory:  the  mo- 
tion should  be  to  set  aside  the  service — 
or  the  copy  and  service,  Gedye  y. 
Bishop,  203. 

3.  It  is  no  objection  to  the  service  of 
a  writ  of  summons,  that  it  was  not 
made  until  after  the  expiration  of  four 
months  from  the  date,  provided  the  de- 
fendant agrees  to  accept  it  as  good  ser- 
vice.   Coates  v.  Sandy,  535. 

4.  The  court  will  not  set  aside  a  dis- 
tringas, though  the  affidavit  upon  which 
it  issued  be  manifestly  insufficient — in 
not  disclosing  the  circumstances  from 
which  it  was  inferred  that  the  defend- 
ant kept  out  of  the  way  to  avoid  the 
service  of  the  writ  of  summons  ~  unless 
it  is  disiindfy  sworn  on  his  part  that  the 
place  at  which  the  attempts  to  serve  him 
were  made,  was  not  at  the  time  the 
place  of  his  abode,  or  that  he  did  not 
keep  out  of  the  way  to  avoid  being 
served  with  process.  Toms  v.  Nash, 
598. 

II.  Notice  of  DeclartUion. 
A  notice  of  declaration  erroneously 
dated  was  delivered  with  a  particular  of 
demand  properly  dated  affixed  thereto 
with  a  wafer: — Held,  no  ground  for 
setting  aside  the  proceedings.  Coates  v. 
Sandy,  535. 

III.  Rule  to  plead  several  Matters, 
1.  Pleas — that  part  of  the  considera- 
tion for  which  the  action  is  brought  was 
money  lent  for  the  purpose  of  gaming^ 
and — that  it  was  mon^  lott  at  play — 
are  (though  founded  upon  one  and  the 
same  transaction)  distinct  defences,  and 
therefore  the  pleading  them  together  is 
not  an  *<  apparent  violation"  of  the  rule 
of  Hilary  Term,  4  Will.  4,  r.  5,  Tem- 
ple V.  Keily,  167. 

VOL.  II. 


2.  In  an  action  against  the  defendant, 
the  collector  of  Customs  for  the  port  of 
London,  for  an  act  done  by  him  in  the 
execution  of  his  duty,  a  judge  at  cham- 
bers, upon  an  application  by  the  defend- 
ant for  leave  to  plead  certain  special  mat- 
ters in  addition  to  the  plea  of  the  general 
issue  given  him  by  statute, tnade  an  order 
subject  to  a  condition  that  the  defendant 
should  strike  out  the  words  "by  sta* 
tute"  on  the  first  plea: — The  court 
refused  to  expunge  the  conditional 
words.    Legge  v.  Boyd,  1. 

IV.  Service  of  Rules  and  Notices, 
Leave  to  stick  up  in  the  office  must 

be  limited  to  the  particular  proceeding. 

Davies  v.  Jenner,  202. 

V.  Inspection  of  Documents, 
The  court  refused  to  permit  the  plain- 
tiiF  to  inspect  and  take  a  copy  of  a  deed 
in  the  hands  of  the  defendant,  for  the 
purpose  of  enabling  him  to  shew  cause 
against  a  rule  for  a  new  trial.  Wood 
v.  Morewood,  204. 

VI.  SpedalJwy, 
Where  a  defendant,  after  notice  of 
trial,  obtains  a  rule  for  a  special  jury, 
it  is  not  enough  that  he  complies  with 
the  requisitions  of  the  rule  of  Hilary 
Term,  1  Vict. ;  he  is  bound  to  use  due 
diligence  to  obtain  the  attendance  of  a 
special  jury  by  the  day  appointed  for 
the  trial  of  the  cause.  Chuck  v.  Har- 
ris, 82. 

VII.  Judgvuent  as  in  Case  of  a  Nonsuit, 

1.  The  plaintiffs  having  been  put  to 
their  election  to  proceed  either  at  law 
or  in  equity,  chose  the  latter :  previ- 
ously to  such  election  the  defendant  had 
obtained  a  rule  for  costs  of  the  day,  the 
plaintiffs  having  failed  to  go  to  trial 
pursuant  to  notice: — Held,  that  he 
could  not  afterwards  move  for  judgment 
as  in  cose  of  a  nonsuit  for  the  same 
default.    Johnson  v.  Freedman,  431  • 

2.  It  is  no  answer  to  a  motion  for 

P  F  F 


for  jadgment  as  in  cow  of  h  nonsuit, 
cornjicl  the  tlcfondant  to  accept  a  stet  pn>- 
ccsHUS  on  tlic  ground  of  his  insolvency, 
unlnM  it  distinctly  Bp{«arB  tliat  the 
I'laintiff  was  iinaivare  of  the  fact  at  the 
time  he  commenced  the  action.  Smith 
V.  DaviM,  189. 

VIII.  Motions  on  Awards. 
No  motion  toucliing  an  ananl  can  he 
heai'd  on  the  last  day  of  terra.    Bignall 
T.  Gale,  603. 

IX.  R«lc  to  compote. 

The  plnintifT  inaile  obscdutc  a  rule  to 

compute  pending  a  summons  to  set  awde 

the  judgment.     Thecourt  set  a^ile  the 

nile.    Tw^o  t.  Tatliaro,  537. 

X,  T^tae  for  moving  to  enter  a  Vtr- 
Aict,  &-c. 
A  Yenlict  Iiaring  beun  found  for  the 
defendants  upon  one  of  three  issues, 
and  for  the  plaintiffs  upon  the  other 
two,  and  the  plaintitTs  having  obtained 
a  mle  nia  to  enter  the  verdict  for  them 
upon  the  intie  fonnd  fur  the  defendants, 
the  btter,  on  the  ekvaith  day  of  tiic 
term  aacceeding  the  trial,  obtained  s 
rule  niri  to  enter  the  verdict  for  them 
upon  one  of  the  issues  found  for  the 
pkdntiE^  or  for  a  new  trial: — Held, 
that  the  motion  was  too  late.  Deacon 
r.  Stodhait.  £57. 
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shall  appoint,  not  exceeding  Is.  per 
ton :"  **  And  for  ail  coal  which  shall  he 
shipped  on  board  of  any  vessel  or  ves- 
sels in  tke  port  of  Stockton-upon-Tees 
aforesaid  [the  only  previous  mention  of 
tlie  port  being  in  s.  1,  where  it  is  de- 
scribed as  tke  port  and  town  of  Stockton- 
upon-Tees]  for  the  purpose  </  exporta- 
UoHy  not  exceeding  one  halfpenny  per 
ton  per  mile." 

Under  the  authority  of  a  subsequent 
act,  9  Geo.  4,  c.  Ixi,  the  Clarence  Rail- 
way Company  constructed  a  railway 
from  a  place  on  the  River  Tees  called 
Port  Clarence,  communicating  with  the 
Stockton  and  Darlington  Railway  at  a 
place  called  Sim  Pasture : — 

Held — first,  that  coal  shipped  for 
London  was  coal  "  shipped  for  the  pur- 
pose of  exportation"  within  the  mean- 
ing of  the  act,  and  therefore  chai^eable 
only  with  tke  duty  of  one  halfpenny 
{>er  ton  per  mile. 

Secondly,  that  coal  diipped  for  ex- 
portation was  liable  to  the  inclined 
plane  duty. 

Thirdly,  that  Port  Clarence  and  a 
place  called  Middlesborough,  both  on 
the  river  Tees,  were  for  this  purpose 
within  the  port  of  Stockton-upon-Tees. 
lb. 

II.  Evidence  of  Proprietorship, 

1.  By  the  145th  section  of  the  Lon- 
don Grand  Junction  Railway  act,  6  & 
7  Will.  4,  c.  civ,  the  company  are  re- 
quired to  cause  *  the  names  of  the  several 
corporations,  and  the  names  and  addi- 
tions of  the  severed  persons  who  shall 
then  be  or  who  shall  from  time  to  time 
thereafter  become  entitled  to  shares  in 
the  said  undertaking,  with  the  number 
of  shares  thty  are  respectively  entitled  tOy 
and  the  amount  of  the  subscriptions  paid 
thereon,  and  also  the  proper  number  by 
which  every  share  shall  be  distinguished, 
to  be  fairly  and  distinctly  entered  in  a 
book  to  be  kept  by  the  said  company, 
and  after  such  entry  made  to  cause  their 


common  seal  to  be  affixed  thereto"  By 
s.  147,  it  is  enacted  that  the  company 
shall,  in  some  proper  book  to  be  pro- 
vided by  them  for  that  purpose,  "enter 
and  keep  a  true  account  of  the  places  of 
abode  of  the  several  proprietors  of  fhe  said 
undertaking,  and  of  the  several  persons 
and  corporations  who  shall  from  timo 
to  time  become  proprietors  thereof  or  be 
entitled  to  shares  therein."  And  by 
s.  152  it  is  enacted,  that^  in  any  action  to 
be  brought  by  the  company  against  any 
proprietor  for  the  time  being  of  any 
share  in  the  said  undertaking,  to  reco- 
ver any  money  due  and  payable  for  or 
in  respect  of  any  call — **  in  order  to 
prove  that  the  defendant  was  a  propri- 
etor of  such  share  in  the  said  undertak- 
ing as  alleged,  the  production  of  the  book 
in  which  the  said  company  is  by  this 
act  directed  to  enter  and  keep  the  names 
and  additions  of  the  several  proprietors 
from  timo  to  time  of  shares  in  the  said 
undertaking,  with  the  number  of  shares 
th<^  are  respectively  entitled  to,  and  of 
the  places  of  abode  of  the  several  propri- 
etors of  the  said  undertaking,  and  of  the 
several  persons  and  corporations  who 
shall  from  time  to  time  become  propri- 
etors thereof  or  be  entitled  to  shares 
therein,  shall  be  primtk  facie  evidence 
that  such  defendant  is  a  proprietor,  and 
of  the  number  and  amount  of  his  shares 
therein  :" — Held,  that  the  book  thus  re- 
ferred to  and  made  primd  facie  evidence 
of  proprietorship  by  the  152nd  section, 
was,  the  book  which  the  company  were 
required  by  the  145th  section  to  keep  ; 
and  that  a  book  kept  by  them,  contain- 
ing the  names  and  additions  of  all  the 
persons  whom  the  company  supposed  to 
be  the  persons  entitled  to  shares,  toge- 
ther with  the  number  of  those  shares 
(though  not  in  all  cases  the  amount  of 
subscription  paid  thereon),  and  the  pro- 
per number  by  which  each  share  was 
distinguished,  and  sealed  from  time  to 
time  with  the  common  seal  of  the  com- 


man,  705. 

2.  Held,  also,  that  the  primi  facie 
evidence  of  proprietorship  in  Uie  de- 
fendant established  by  the  prodaclion 
of  thia  hook,  was  not  rebutted  by  proof 
that  a  third  person  (vhoee  address  was 
known  to  the  company)  was  the  origi- 
nal subscriber  to  the  pBrliainentary  con- 
tract in  respect  of  the  shares  in  question, 
and  tliatliie  shares  had  not  been  conveyed 
to  the  defendant  by  deed,  as  required 
by  the  155th  section  of  the  act.    lb. 

READER. 
iSbe  EccLTOABTiciL  Prbfbbuknt. 

Recovery. 

Aptendmenl  of. 
The  court  refused  to  permit  an  old 
recovery  to  be  amended  by  the  insertion 
of  a  parish,  the  words  of  the  deed  being 
large  enough  to  embrace  it,  and  the 
omission  being  consequently  cured  by 
the  3  &  4  WUl.  4,  c.  74,  s.8.  Evans, 
Vouchee,  83, 

REGULA  GENERALIS. 
Appearattee  to  Declanttum  in  ^eetment. 
It  is  ordered  that  a  party  entitled  to 
appear  to  a  declaration  in  ejectment, 
may  appear  and  plead  thereto  at  any 
time  after  service  of  such  declaration 
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the  abstract,  take  any  objections  to  the 
title,  in  writing,  according  to  the  condi- 
tions. The  plaintiff  replied,  that,  al- 
though true  it  was  that  the  defendants 
did  within  twenty  days  after  the  sale 
deliver  an  abstract,  yet  they  did  not  upon 
such  abstract  disclose  and  shew  to  the 
plaintiff  a  good  title,  and  that  the  plain- 
tiff did  within  ten  days  after  the  delivery 
by  the  defendants  of  the  abstract  take  ob- 
jections to  the  title,  in  writing,  accord- 
ing to  the  conditions  of  sale,  concluding 
to  the  country : — Held,  that  the  replica- 
tion did  not  introduce  any  new  matter, 
and  therefore  was  properly  concluded  to 
the  country.    Smith  v.  Tanner,  77. 

II.   Warranty  on  Sale  of  Goods — See 

Warranty. 

And  see  Contract. 


SCANDAL. 

Affidavits  referred  for  scandal  and 
impertinence.  Balls  v.  Smythe,  Spal- 
ding V.  Smythe,  495. 

SCOTCH  DECREE. 
Validity  of, 
1.  To  a  count  in  assumpsit  on  a  de- 
cree of  the  court  of  Session  in  Scot- 
land, the  defendant  pleaded  that  he  was 
not,  at  the  time  of  the  commencement 
of  the  action  in  the  Scotch  court,  or  at 
any  time  during  the  proceedings  there, 
in  Scotland,  or  at  any  place  within  the 
jurLjdiction  of  the  said  court,  nor  was 
he,  at  any  time  before  the  making  or 
pronouncing  the  decree,  in  any  manner 
according  to  the  course  and  practice  of 
the  said  court  notified,  nor  did  he  then 
know  of  the  said  several  proceedings,  or 
any  of  them,  so  that  he  could  or  mighty 
by  himself,  his  proctor,  &c.,  appear  or 
pleadj  or  in  any  way  defend  himself  in 
the  said  action,  nor  did  he  appear  to 
any  or  either  of  the  said  proceedings ; 
whereby  the  said  decree  was  and  is  con- 


trary to  natural  justice  and  wholly  in- 
operative and  void  : — Held,  that  the 
plea  afforded  no  sufficient  answer  to  the 
action,  inasmuch  as  it  did  not  negative 
that  the  defendant  was  a  Scotchman 
bom,  that  he  was  resident  in  Scotland 
at  the  time  the  debt  was  contracted,  or 
that  he  was  possessed  of  heritable  pro- 
perty there — nor  did  it  distinctly  allege 
that  he  had  no  notice  of  the  proceed- 
ings.   Cowan  V.  Braidwood,  ISS. 

Held  also,  that  the  averment  in  the 
plea,  that  the  decree  was  contrary  to 
natural  justice,  and  inoperative  and 
void,  being  a  mere  conclusion  of  law 
resulting  from  the  facts  previously  al« 
legod,  was  not  traversable.    lb. 

SECURITY  FOR  COSTS. 
In  an  action  for  crim.  con.  the  court 
ordered  the  plaintiff  to  give  security  for 
costs,  it  being  sworn,  and  not  distinctly 
denied,  that  he  had  no  permanent  resi- 
dence in  this  country.  St.  Leger  v.  Di 
Nuovo,  587. 

SERVICE. 

Of  Rules  and  Notices — See  Practice,  IV. 

€f  Process — see  Practicb,  I. 

SET-OFF. 
Debt  for  work  and  labour :  pleas — 
never  indebted  except  as  to  37/.  6#.  8J. 
— ^payment  of  36/.  3*.  before  action 
brought — and  payment  into  court  of 
1/.  3«.  &/. :  the  plaintiff  joined  issue  on 
the  first  and  second  pleas,  and  took  the 
1/.  Zs.  8</.  out  of  coyrt.  At  the  trial 
the  defendant  proved  that  the  work  was 
agreed  to  be  done  for  40/.,  that  he  had 
paid  30/.  3«.,  and  that  the  rest  of  the 
work  to  the  value  of  2/.  13*.  id.  hod 
been  done  by  himself : — Held,  that  the 
defendant  was  entitled  to  a  verdict, 
though  it  was  insisted  that  the  latter 
sum  was  properly  the  subject  of  a  set- 
off.   Turner  v.  Diaper,  447. 


ana  anove  ner  utcKic,  occ.  in  an  action 
-upon  thU  chart«rpartj',  the  declaration 
assigned  fbrbivach(Bmongrtother8)that 
the  defendants  did  not  nor  would  load 
In  and  on  board  the  ship  a  full  and  com- 
plete cargo  not  txceading  leluU  the  comU 
reatonabfyitouandairrjuyttir  and  above 
her  tackle,  &c.,  bnt,  on  the  contrary, 
loaded  on  board  the  ship  a  caigo  hmkA 
exceeding  whiit  the  taid  rami  could  t 
touabfy  ttow  and  carry  over  and  above 
her  tackle,  &c. : — Held,  that  this  breach 
nas  ill  osrigned :  and,  the  jury  having 
found  a  verdict  fur  the  plaintiSs  with 
general  damages,  the  court  awarded  a 
venire  de  novo.  GouM  v.  Oliver,  241. 
II.  DcttCarffO, 

1.  In  an  action  for  breach  of  a  char- 
terparty  in  loading  an  excessive  cargo, 
the  defendants  having  cross-examined 
the  plaintifis'  witnesses  in  order  to  shew 
a  custom  in  the  Canada  trade  to  cany 
deck  cargo : — Ileld,  that  it  was  compe- 
tent to  the  pluDtiffs,  in  order  to  rebut 
the  inference  sought  to  be  raised  from 
(hat  course  of  examination,  to  inquire 
whether  when  deck  cargo  was  lost  or 
thrown  overboard  it  was  not  usual  for 
the  ship-owner  to  pay  for  it.  Gould  v. 
OUver,  241. 

2,  The  defendants  had  paid  money 
into  court  upon  a  second  connt  claim- 
ing general  average  in  respect  of  the  ■ 
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STAKE-HOLDER. 
ISee  Arbitration,  I.  1. 

STAMP. 
On  ApreemenU, 

1.  Where  the  plaintiff  closes  his  case 
without  its  appearing  that  there  is  a 
eontract  in  writing  relating  to  the  suh- 
ject-matter  of  the  action,  the  defendant 
must  produce  it  (in  a  shape  to  he  evi- 
dence) if  he  means  to  rely  on  it ;  even 
though  the  plaintiff  has  had  notice  to 
produce  it.    Mognay  v.  Knight,  64. 

2.  The  defendant  hired  certain  apart- 
ments of  the  plaintiff  upon  the  terms 
contained  in  the  following  memoran- 
dum : — "  I  herehy  agree  (according  to 
our  conversation  of  last  evening)  to 
pay  you  for  the  occupation  of  your  first 
floor,  furnished,  from  Monday,  March 
the  4th,  1839,  to  Septemher  tlie  4th, 
1839,  the  sum  of  52/.  lOf. :  I  also  agree 
cither  to  occupy  the  said  rooms  from 
the  4th  September  to  the  4th  December, 
furnished,  on  the  same  terms,  viz. 
26/.  hs,  for  the  three  months,  or  take 
them  unfurnished  at  the  rate  of  84/.  per 
annum."  The  above  letter  was  pro- 
duced by  the  plaintiff,  stamped  with  a 
30^.  stamp.  In  order  to  explain  (as  he 
contended)  that  letter,  the  defendant 
put  in  a  second,  which  was  not  stamped  s 
—Held,  inadmissible  ;  for,  if  treated  as  a 
separate  and  independent  agreement,  it 
should  have  had  a  30».  stamp ;  and,  if 
the  terms  of  the  agreement  were  to  be 
collected  from  the  two  letters,  a  d5#. 
stamp  would  be  requisite  on  one  of 
them.    Atherstone  v.  Bostock,  637* 

STATUTE  OF  LIMITATIONS. 
Sec  Limitation  of  Actions. 

STATUTES. 
Sec  the  Table  of  StaMes^  posty  p.  802. 

STRANDING. 
See  Insurance. 


SUGGESTION. 
Ihr  Double  Costs,  under  the  Middlesex 
County  Court  Act,  23  €ho.  2,  c.  33— 
See  Costs,  IV. 

SUMMONS. 
How  for  a  stay  of  proceedings.    See 
Trego  V.  Tatham,  537. 

SURETY. 

See  Bond. 

TENDER. 

1.  The  plaintiffs  contracted  to  sell  to 
the  defendants  ten.  tons  of  linseed  oil  at 
a  certain  price,  ^^  to  be  free  delivered 
within  the  last  fourteen  days  of  Maich." 
In  an  action  on  the  case  against  ^e  de- 
fendants for  refusing  to  accept  the  oil» 
the  declaration  stated  the  contract  in 
luce  verba,  and  averred  a  tender  and 
offer  to  deliver  the  oil  within  the  last 
fourteen  days  of  March,  and  a  refusal 
by  the  defendant  to  accept  or  to  pay 
for  the  same.  The  defendant  pleaded 
that  the  tender  was  made  on  the  last  of 
the  said  fourteen  last  days  of  March,  at 
a  late  time  of  that  day,  to  wit^  at  nine 
o'clock  at  night,  the  same  being,  by 
reason  of  such  lateness  thereof,  an  un- 
reasonable and  improper  time  for  such 
tender.  It  appeared  that  the  tender 
was  made  at  about  half-past  eight  in 
the  evening  of  the  31st  March,  when 
the  work-people  had  all  left  the  ware- 
house. The  jury  found  that  the  tender 
was  made  at  an  unreasonable  and  im- 
proper time : — Held,  that  the  defendant 
was  entitled  to  the  verdict ;  a  delivery 
within  reasonable  hours,  that  is,  the 
ordinary  hours  of  business,  being  neces- 
sarily implied.  Startup  v.  Macdonald, 
485. 

2.  To  assumpsit  upon  a  special  agree- 
ment to  pay  certain  costs  as  between 
attorney  and  client,  the  defendant 
pleaded  that  he  offered  to  pay  a  just  and 


TOTAL  LOSS. 
See  Insurixcb,  IL 


TRADE,  RESTRAINT  OF. 

See  COHTHACT,  II. 


JfutiJUatitm  under  a  MagUtrat^M 
Warrant. 

In  tnwpan  agMnst  a  constable  for 
taking  the  pl^ntiff  an  a  charge  of  felony 
under  a  warrant  which  described  him 
by  a  wrong  Christian  name : — Held, 
t^t  the  warrant  afforded  no  protection 
to  the  defendant,  althottgh  the  plainUlf 
WBC  the  person  really  intended  to  be 
token;  and,  consequently,  that  the 
plaintiff  wai  entitled  to  recover  withoat 
haTing  demanded  a  perusal  and  copy  of 
the  warrant  under  Uie  24  Geo.  2,  c.  44, 
B.  a.    Hoye  r.  Bush,  86. 

TROVER. 
I.  Where  Maintainable. 
1.  One  Bum  bought  on  account  of 
the  plaintiff,  and  with  his  money,  cer- 
tain Exchequer  Dills,  which  he  depo- 
nted  in  a  box  that  he  kept  at  his  bank- 
en*,  himwlf  retuning  the  key.  When- 
•ver  it  became  neceaury  to  receiTe  the 
intereat  on  the  bills,  and  to  exchange 
them  for  new  ones.  Bum  was  in  the 
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VIDELICET. 

Tlie  plaintiff  declared  that  thereto- 
fore, to  wit,  on  the  31  st  May,  1825,  hy 
an  agreement  in  writing  then  made,  the 
defendant's  testator  contracted,  amongst 
other  things,  within  two  years  from 
Midsummer  then  nexty  to  build  certain 
houses ;  assigning  for  breach  that  the 
houses  at  the  time  of  the  commence- 
ment of  the  action  (in  1839)  were  un- 
built, contrary  to  the  tenor  and  effect  of 
the  agreement : — Held,  bad,  on  general 
demurrer,  for  not  shewing  distinctly 
that  two  years  from  Midsummer  next 
after  the  making  of  the  agreement  had 
elapsed  before  the  commencement  of  the 
suit.     Parkinson  v.  Whitehead,  620. 

WARRANT  OF  ATTORNEY. 

Not  filed  pursuant  to  the  3  Geo,  4,  c.  39, 

how  far  void. 

1.  A  warrant  of  attorney  w^hich  has 
not  been  filed,  and  on  which  judgment 
has  not  been  signed  or  execution  issued, 
within  twenty-one  days  from  the  exe- 
cution thereof,  pursuant  to  the  3  Geo.  4, 
C.39,  is  fraudulent  and  void  as  against  as- 
signees, though  thepetitioning-creditor's 
debt  upon  which  the  fiat  is  founded  did 
not  exist  at  the  time  of  the  execution  of 
the  warrant  of  attorney  or  within  the 
twenty-one  days.  Everett  v. Wells,  526. 

2.  Sembley  that  such  security  is  liable 
to  be  defeated  by  bankruptcy  at  any 
distance  of  time,  unless  execution  be 
actually  executed.    lb. 

WARRANTY. 
On  a  Sale  of  Goods. 
1.  The  plaintiff,  a  wine-merchant. 


went  to  the  shop  of  the  defendant,  a 
dealer  in  ropes,  &c.,  to  purchase  a  crane- 
rope,  telling  him  it  was  wanted  for  the 
purpose  of  raising  pipes  of  wine  from  a 
cellar:  the  defendant,  not  having  a 
rope  of  the  proper  dimensions,  under- 
took to  get  one  made,  and  sent  his  ser- 
vant to  the  plaintiff's  premises  to  take 
the  measure,  and  afterwards  to  fix  the 
rope  : — Held,  that,  under  these  circum- 
stances, a  warranty  was  implied  that 
the  rope  should  be  fit  and  proper  for 
the  purpose ;  and  that  the  defendant 
was  liable  in  case  for  consequential 
damage  resulting  from  the  insufficiency 
of  the  rope — he  being  to  be  considered 
as  between  the  parties  the  manufacturer. 
Drown  v.  Edgington,  496. 

2.  Whether  such  warranty  is  to  he 
implied  only  where  the  seller  is  also  the 
manufacturer — Qtuere.    lb. 

3.  Semble,  that  the  rule  is  not  so 
limited,  but  extends  to  all  cases  where 
the  buyer  relies  upon  the  skill  and 
judgment  of  the  seller.    lb, 

WILL. 
See  Devise. 

WITNESS. 
See  Evidence. 

WRIT  OF  TRIAL. 

Practice  on  Motion  for  new  Trial. 

Affidavits  are  admissible  to  shew  how 
the  jury  were  directed  in  the  case  of  a 
trial  before  a  sheriff,  where  the  notes 
are  silent  on  the  subject.  Margetts  v. 
Cowley,  583. 
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